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PREFACE. 


The  object  of  this  work  is  to  furnish  a  practical 
treatise  for  the  benefit  of  lawyers,  government  officials, 
and  laymen,  on  the  interpretation  of  the  new  law  im- 
posing an  income  tax.  The  authors  have  scrupulously 
abstained  from  expressing  any  opinion  upon  the  econ- 
omical merits  or  the  constitutionality  of  the  act. 
The  book,  however,  contains  a  chapter  in  which  is  a 
summary  of  the  arguments  which  may  be  used  on 
either  side  of  the  principal  constitutional  objections 
that  may  be  raised  to  the  whole  act  or  any  particular 
provisions  of  the  same.  This  was  prepared  by  Mr. 
Foster,  and  the  greater  part  of  it  is  extracted  from  an 
unpublished  work  by  him  on  Constitutional  Law.  Mr. 
Foster  has  also  prepared  the  chapter  on  Remedies  of 
the  Taxpayer.  Nearly  all  the  rest  of  the  book  was  first 
drafted  by  Mr.  Abbot;  but  each  of  the  authors  has  care- 
fully edited  the  work  of  the  other  and  is  responsible  for 
any  statement  in  the  book,  except  that  for  the  state- 
ments in  Chapter  II.  Mr.  Foster,  and  for  those  in 
Chapter  Til.  Mr.  Abbot,  is  solely  responsible.  They 
desire  to  acknowledge  their  obligations  to  the  Notes 
on  the  Revised  Statutes  by  Messrs.  Gould  and  Tucker, 
and  also  to  the  work  of  Dowell  upon  the  English 
Income  Tax ;  both  of  which  have  been  of  great  assist- 
ance to  them. 

New  York, 

January  19,  1895. 
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PREFACE. 


The  object  of  this  work  is  to  furnish  a  practical 
treatise  for  the  benefit  of  lawyers,  government  officials, 
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that  may  be  raised  to  the  whole  act  or  any  particular 
provisions  of  the  same.  This  was  prepared  by  Mr. 
Foster,  and  the  greater  part  of  it  is  extracted  from  an 
unpublished  work  by  him  on  Constitutional  Law.  Mr. 
Foster  has  also  prepared  the  chapter  on  Remedies  of 
the  Taxpayer.  Nearly  all  the  rest  of  the  book  was  first 
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CHAPTER  I. 

HISTORY  OF  THE  INCOME  TAX. 

§  1. — Origin  of  Income  Tax  in  America. 

The  first  income  tax  in  the  United  States  appears  to 
have  been  imposed  in  the  colony  of  Massachusetts  Bay. 
There,  the  original  land  tax  was  extended  into  a  tax  on 
''  estates  both  real  and  personaL'^ 

The  statute  of  1646  provided  that  *^  for  all  such  persons 
as  by  the  advantage  of  their  arts  and  trades  are  more 
enabled  to  help  bear  the  publick  charge  of  common  labour- 
ers and  workmen,  as  butchers,  bakers,  brokers,  smiths, 
carpenters,  tailors,  shoemakers,  joiners,  barbers,  millers, 
and  masons,  with  all  other  manual  persons  and  artists, 
such  are  to  be  rated  for  returns  and  gains,  proportion- 
able unto  other  men  for  the  produce  of  their  estates."  * 

In  1706,  it  was  imposed  on  "incomes  by  any  trade  or 
faculty."  In  1738,  also  on  incomes  derived  from  *' busi- 
ness or  employment. "  The  Act  of  1 777,  which  is  continued 
in  the  present  Constitution,  was  extended  so  as  to 
levy  the  tax  on  "incomes  from  any  profession,  faculty, 
handicraft,  trade  or  employment."  The  present  law  of 
Massachusetts    is    the    same,    except    that    the    word 

1  Colonial  Records  of  Massachusetts  Bay,  II,  173 ;  II,  218,  III,  88.  Cf. 
ChartezB  and  General  Laws  of  Massachusetts  Bay,  Edition  of  1814,  p.  70. 
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**  faculty  "  was  omitted  in  1821,  and  in  1836,  the  word 
**  handicraft,"  so  that  it  now  reads  '^as  tax  upon  in- 
comes from  any  profession,  trade,  or  employment."  ^ 

Other  New  England  colonies  seem  to  have  at  first  fol- 
lowed the  custom  of  Massachusetts,  but  it  subsequently 
fell  among  them  into  desuetude.* 

§  2. — History  of  Income  Tax  in  Europe, 

In  Europe  the  first  approach  to  the  income  tax  ap- 
pears in  some  of  the  mediaeval  town  taxes,  where  the 
earnings  of  artisans  and  tradesmen  were  taxed  as  evi- 
dence of  their  ability  to  pay  proportionally  with  property 
and  land-owners.  Some  of  the  mediaeval  states  also  taxed 
the  rents  of  land,  official  salaries  and  professional  gains.^ 
In  England,  anciently  land  was  taxed  at  a  percentage 
of  the  income  which  it  returned  ;  but  personal  property 
was  taxed  at  a  percentage  of  its  whole  amount.  The 
first  general  income  tax  in  Europe  was  imposed  by  Pitt 
in  1799  during  the  Napoleonic  wars.*  On  the  failure 
of  his**  triple  assessment "  of  the  tax  on  expenditures, 
he  introduced  and  passed  an  income  tax.  This  required 
a  general  return  of  all  incomes  ;  exempted  all  that  were 
less  than  £60  a  year ;  and  imposed  a  graduated  percentage 
upon  the  rest  of  one  one  hundred  and  twentieth  part  when 
it  was  between  £60  and  £65,  with  a  rise  in  the  scale  up  to 
a  tax  of  ten  per  cent,  on  an  income  of  £200  and  upwards. 
This  rate  of  ten  per  cent.,  experience  taught  the  English 
Exchequer  to  regard  as  *'  the  natural  limit  of  the  tax."  * 
There  were  further  exemptions  to  householders  with  more 
than  two  children.     Of  these,  householders  with  incomes 

>  General  Property  Tax,  by  Prof.  Edwin  R.  A.  Seligman,  5  Political 
Science  Quarterly,  ^,  57-58.  The  Income  Tax,  by  the  same  author,  9 
Political  Science  Quarterly,  610-612. 

*  n)id. 

'  General  Property  Tax,  by  Prof.  Edwin  R.  A.  Seligman,  5  Political 
Science  Quarterly,  24,  57. 

*  89  Geo.  8,  c.  18. 

*  This  term  was  given  by  Lord  Henry  Petty  Chancellor  of  Exchequer* 
Dowell's  Income  Tax,  3d  Ed.  XXXIII. 
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between  £60  and  £400  had  a  reduction  at  the  rate  of  four 
per  cent,  for  each  child  ;  those  between  £400  and  £1,000 
at  three  per  cent.  ;  those  between  £1,000  and  £6,000  at 
two  per  cent.  ;  and  those  who  had  £5,000  and  upwards  at 
one  per  cent,  for  each  child.  ^ 

The  tax  was  re-imposed  in  1803  by  Addington  when 
the  war  broke  out  after  the  peace  of  Amiens.^ 

This  retained  the  exemption  of  incomes  under  £60,  and 
further  exempted  the  incomes  of  colleges  and  halls  in 
universities,  hospitals,  public  schools,  and  aim-houses, 
friendless  societies  and  charitable  institutions. 

In  1806  the  Coalition  Ministry  of  Grenville  imposed 
a  new  tax,  in  which  the  rate  was  raised  to  ten  per  cent. 
This  statute,  which  seems  to  have  been  drawn  by  Lord 
Henry  Petty,  the  Chancellor  of  Exchequer,  was  the 
model  of  the  later  legislation  upon  the  subject.  It  nar- 
rowed the  exemption  of  small  incomes  to  £50,  and  then 
only  when  they  belonged  to  laborers,  farmers,  members  of 
the  trades  and  professions,  officers,  pensioners,  and  life 
annuitants.  Laborers  and  artisans,  whose  earnings  were 
less  than  thirty  shillings  a  week,  were  also  exempt  from 
the  tax,  and  an  abatement  of  a  shilling  on  a  pound  allowed 
on  all  incomes  between  £50  and  £150.  It  contained  the 
other  exemptions  in  the  former  acts  slightly  extended  in 
the  same  direction.  This  tax  continued  until  April  5, 
1816,  when  Parliament  refused  to  continue  it  beyond  the 
end  of  its  statutory  term.^ 

The  second  income  tax  in  England  was  imposed  by 
Peel  in  1842.*  It  was  drawn  by  Timm,  Solicitor  of 
Stamps  and  Taxes.  It  imposed  a  tax  of  seven  pence  upon 
the  pound,  but  was  in  other  respects  substantially  a  copy 
of  the  Act  of  1806,  with  a  few  insertions  such  as  specific 
references  to  gas-works  and  railways  and  the  tithe  com- 
mutation rent  charge.  Since  then,  an  income  tax  has 
become  a  permanent  part  of  British  finance.     It  was  ex- 

>  DoweU*8  Income  Tax,  8d  Ed.  XXXUI.  •  43  Geo.  3,  c.  122. 

•  46  Geo.  3,  c.  65.  *  5  and  6  Vic,  c.  35. 
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tended  by  Gladstone  in  1853  ;  ^  and  with  few  alterations, 
is  the  law  throughout  Great  Britain  to-day.^ 

Incomes  under  £150  are  exempted  under  the  present 
income  tax,  and  there  are  certain  other  exemptions  which 
are  extensions  of  exemptions  in  the  Act  of  1806.  Certain 
abatements  are  also  allowed  upon  incomes  of  less  than 
£500. 

In  Italy  an  income  tax  was  adopted  by  Cavour  in  1864. 
In  France,  the  Dixieme  and  Vingtieme  of  the  eighteenth 
century  failed  of  practical  enforcement  except  upon 
incomes  from  land.  In  1871,  however,  a  tax  was  imposed 
on  the  income  of  corporations  and   associations. 

Income  taxes  are  also  found  in  the  different  States  of 
Germany,  Holland,  Switzerland,  South  Australia, 
Tasmania,  New  South  Wales,  and  New  Zealand.^  In 
New  Zealand  the  tax  is  limited  to  incomes  in  excess  of 
£300.* 

§  3. — Income  Taxes  in  the  Several  United  States. 

Among  the  individual  United  States,  an  income  tax 
existed  in  Alabama,  but  was  abolished  in  1884.  At  the 
present  time,  such  taxes  are  imposed  in  Massachusetts, 
Virginia,  and  North  Carolina. 

The  Constitutions  of  Virginia,  North  Carolina, 
Tennessee,  Texas,  and  California  authorize  an  income 
tax.  In  Virginia,  the  tax  is  limited  to  such  annual 
incomes  as  exceed  $600.  In  North  Carolina  and  Ten- 
nessee it  cannot  be  imposed  on  incomes  derived  from 
taxed  property. 

»  16  and  17  Vic.  c.  34. 

*  For  a  more  full  accoiint  of  the  English  legislation  upon  this  sub- 
ject see  the  preface  to  Dowell's  Income  Tax  Laws. 

'  Seligman  on  the  Income  Tax,  9  Political  Science  Quarterly,  610, 
614-616. 

*  On  page  584.  vol.  xxvi. ,  of  The  Congresional  Record  may  be  found  a 
tabular  account  of  income  taxes  in  foreign  countries,  collected  by 
Consuls  for  the  State  Department  at  the  request  of  Congressman  O'Brien 
of  Nebraska. 
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§  4. — History  of  Federal  Income  Taxes. 

During  the  war  of  1812,  a  Federal  income  tax  was 
suggested  by  Dallas,  the  Secretary  of  the  Treasury,  and 
would  probably  have  been  adopted  had  it  not  been  for 
the  peace  which  immediately  ensued.*  The  Direct 
Property  Tax  Act  of  August  5,  1861,  also  imposed  a  tax 
of  three  per  cent,  on  the  excess  of  all  incomes  over  $800, 
which,  however,  was  never  collected.^  These  provisions 
of  the  Direct  Property  Tax  Act  were  repealed  by  the  Act 
of  July  1,  1862,'  which  imposed  an  income  tax  of  three 
per  cent,  upon  the  excess  of  annual  incomes  between  $600 
and  $10,000  at  the  rate  of  five  per  cent,  on  the  excess 
when  the  income  exceeded  $10,000.  The  Act  of  June  30, 
1864,  increased  the  rate  between  $600  and  $5,000  to  five 
per  cent.  ;  between  $6,000  and  $10,000  to  seven  and  one 
half  percent.  ;  and  over  $10,000  to  ten  per  cent,  upon  the 
excess  of  income  over  $600.*  The  Joint  Resolution  of 
July  4,  1864,  imposed  a  special  tax  upon  the  excess  of 
incomes  over  $600  for  the  preceding  year  only.* 

The  Act  of  March  3, 1866,  amended  the  Act  of  June  30, 
1864,  and  increased  the  rate  to  ten  per  cent,  upon  the  excess 
of  income  over  $5, 000.*  The  Act  of  March  2, 1867,  imposed 
five  per  cent,  on  the  excess  of  income  over  $1,000  until 
1870  ;7  and  in  1870  the  Act  of  July  14  reduced  the  tax 
to  two  and  a  half  per  cent,  for  that  year  and  1871, 
when  the  tax  expired  and  was  not  re-enacted.® 

The  next  was  the  income  tax  of  two  per  cent,  upon  the 
excess  of  all  incomes  over  $4,000  and  upon  the  incomes 
of  all  corporations,  companies,  and  associations  other  than 


■Seligman  on  the  Income  Tax.  9  Political  Science  Quarterly,  610, 

ei8. 

•  12  Stat  at  L.,  ch.  45,  p.  909,  sections  49-^1. 
•12  Stat  at  L:,  ch.  119,  p.  478,  sections  89-93. 

« 18  Stat  at  L.,  ch.  178,  p.  281,  sections  116-123. 

•  18  Stat  at  L.,  417. 

•  18  Stat,  at  L.,  ch.  78.  p.  479,  section  1. 
'  14  Stat  at  L.,  ch.  169.  p.  477. 

•  16  Stat  at  L.,  ch.  255,  p.  257,  sections  6-17. 
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partnerships,  which  was  imposed  by  the  Act  of  August 
28,  1894.     This  last  is  the  subject  of  this  work. 

§  5. — Legislative  History  of  Present  Income  Tax. 

Perhaps  the  first  mention  of  the  present  income 
tax  in  the  halls  of  Congress  is  contained  in  the  Presi- 
dent's message,  dated  December  4th,  1893,  and  addressed 
to  the  Fifty-third  Congress  at  the  opening  of  its  second 
session.     President  Cleveland  said  : 

"  I  am  satisfied  that  the  reduced  tariff  duties  provided  for  in 
the  proposed  legislation,  added  to  existing  internal  revenue 
taxation,  will,  in  the  near  future,  though  perhaps  not  immedi- 
ately, produce  sufficient  revenue  to  meet  the  indebtedness  of 
the  government. 

"  The  committee,  after  full  consideration,  and  to  provide 
against  the  temporary  deficiency  which  may  exist  before  the 
business  of  the  country  adjusts  itself  to  the  new  tariff  sched- 
ules, have  wisely  embraced  in  their  plan  a  few  additional 
internal  revenue  taxes,  including  a  small  tax  upon  incomes 
derived  from  certain  corporate  investments. 

"  These  new  assessments  are  not  only  absolutely  just  and 
easily  borne,  but  they  have  the  further  merit  of  being  such 
as  can  be  remitted  without  unfavorable  business  disturbance 
whenever  the  necessity  of  their  imposition  no  longer  exists."  ^ 

The  committee  to  which  the  President  referred  in  his 
message  was  probably  the  House  Committee  of  Ways 
and  Means,  though  Senator  Hill  said  in  the  debate  on 
the  income  tax  in  the  Senate  that  at  the  date  of  the 
message  *  *  neither  the  full  Committee  of  Ways  and  Means 
nor  the  Democratic  members  thereof  had  agreed  upon 
any  income  tax  or  other  internal  taxation."^  However 
that  may  be,  subsequently  on  the  19th  day  of  December, 
1893,  the  Committee  of  Ways  and  Means  presented 
to  the  House,  which  at  the  time  was  sitting  as  the 
Committee  of  the  Whole  House  on  the  State  of  the 

*  Ck>ngre68ional  Record,  vol.  26,  p.  9.  *  Ibid.,  4,  p.  355S. 
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Union,  a  tariff  bill  with  no  reference  to  a  tax  on  incomes. 
The  Committee  rose  informally,  and  the  House  received 
the  report,  which  embodied  ''a  bill  (House  Resolution 
4864)  to  reduce  the  taxation,  to  provide  revenue  for  the 
Government,  and  for  other  purposes. "  The  bill  was  read 
a  first  and  second  time,  and  with  the  accompanying 
report  ordered  printed  and  referred  to  the  Committee  of 
the  Whole  House  on  the  State  of  the  Union.  * 

On  the  21st  day  of  December,  1893,  the  minority  of 
the  Committee  of  Ways  and  Means  presented  a  minority 
report  in  accordance  with  leave  given  them  when  the 
original  bill  waa  presented.^ 

On  the  8th  of  January,  1894,  the  debate  on  the  tariff 
bill  began  in  an  evening  session  of  the  House  convened 
for  that  purpose  only.^ 

In  order  to  control  the  debate  the  House  adopted  the 
following  resolution  :  * 

"  Resolved^  That  after  the  passage  of  this  resolution,  the 
House  shall  meet  each  legislative  day  at  11  o'clock  a.  m.  :  That 
beginning  to-day,  without  intervening  motion,  except  confer- 
ence and  reports  from  the  Committee  on  Rules,  the  journal 
shall  be  read,  business  under  Clause  I.  of  Rule  XXIV.  shall  be 
disposed  of,  the  Speaker  shall  call  the  Committees  for  reports, 
and  then  the  House  shall  resolve  itself  into  the  Committee  of 
the  Whole  House  on  the  State  of  the  Union  for  the  considera- 
tion of  the  bill  (H.  R.  4864)  '  to  reduce  taxation,  to  provide 
revenue  for  the  government,  and  for  other  purposes.' 

"  The  general  debate  on  the  said  bill  shall  be  limited  to  the 
hour  of  adjournment  on  Saturday,  the  13th  of  January ;  that 
on  Monday,  the  15th  of  January  present,  the  said  bill  shall  be 
read  through,  and  shall  from  day  to  day  be  open  to  amendment 
in  any  part  thereof. 

"  That  on  Monday,  the  29th  day  of  January,  at  the  hour  of 
12  o'clock  M.,  said  bill  with  all  amendments  recommended  by 
or  that  may  be  pending  in  the  Committee  of  the  Whole  shall 
be  reported  to  the  House;   that  two   hours'  debate  be  then 

>  Congressional  Record,  vol.  !^,  p.  415.  *  Ibid.,  p.  479. 

•  Ibid. ,  p.  538.  *  Ibid. ,  p.  672. 
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allowed,  and  then  the  previous  question  shall  be  considered 
ordered  upon  pending  amendments  and  the  bill  to  its  passage ; 
that  without  other  motion  the  vote  shall  then  be  taken  on 
pending  amendments  on  the  engrossment  and  third  reading, 
on  a  motion  to  recommit  with  or  without  instructions  should 
such  motion  be  made,  on  the  final  passage  of  the  bill  and  on  a 
motion  to  reconsider  and  lay  on  the  table. 

"  That  beginning  to-day  at  the  hour  of  6:30  o'clock  each  day, 
the  House  shall  take  a  recess  until  8  o'clock,  the  evening  ses- 
sion to  be  devoted  to  general  debate  on  said  bill  only.  General 
leave  to  print  remarks  on  said  bill  is  hereby  granted." 

On  the  15th  of  January,  in  accordance  with  the 
special  order,  the  bill  was  read  at  length,  and  amend- 
ments were  offered.  No  income  tax  amendments,  how- 
ever, seem  to  have  been  submitted  for  a  considerable  time. 
For  on  the  22d  the  chairman  reported  to  the  Committee 
of  the  Whole  that  no  such  amendments  had  been  received 
by  him.^  On  the  29th  of  January,  however,  Mr. 
McMillin  of  Tennessee  presented  an  amendment  con- 
taining provision  for  an  income  tax  which  is  set  forth 
in  full  in  the  Record  at  page  1594.  The  amend- 
ment differed  in  some  important  particulars  from  the 
act  as  finally  adopted.  It  provided  no  period  for  the 
termination  of  the  tax.  Apart  from  that,  the  tax  on 
personal  incomes  was  substantially  the  same,  but  the  tax 
on  corporate  incomes  was  quite  different.  It  provided 
that  there  should  be  a  tax  not  merely  on  net  incomes,* 
but  on  all  dividends  in  scrip  or  money,  and  also  upon  all 
interest  ^  paid  on  indebtedness  for  which  bonds  had  been 
issued.  The  method  of  collecting  the  tax  was  substan- 
tially like  that  now  in  existence.  At  the  time  of  present- 
ing his  amendment,  Mr.  McMillin  allowed  himself  to 
undergo  a  considerable  cross-examination  by  the  other 
members  of  the  House  as  to  the  details  of  the  biU.* 

'  Congressional  Record,  vol.  26,  p.  1193.  *  Section  59. 

»  Section  61. 

*  Mr.  McMillin's  speech  will  be  found  in  the  Appendix  to  vol.  26,  Part 
I,  p.  411,  et  aeq. 
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He  stated  that  the  bill  was  drawn  with  reference  to 
the  construction  of  the  former  acts.  Mr.  Hendricks 
asked  him  ^  the  following  question :  "  I  would  like  to  call 
the  gentleman's  attention  to  lines  54  and  55,  page  12  of 
this  amendment,  where  there  is  a  provision  exempting 
from  taxation,  as  I  understand,  under  this  amendment, 
the  interest  paid  to  depositors  in  saving  banks.  *'  Mr. 
McMillin  replied,  *^  There  is  such  exemption.  We  have 
followed,  so  far  as  we  could  consistently,  that  line  of 
policy  which  received  judicial  construction  under  the  old 
law.     Such  deposits  were  exempted  under  the  old  law.'* 

The  speaker  referred  to  judicial  construction,  but  the 
exemption  of  which  he  speaks  was  statutory.* 

There  was  but  slight  debate  on  the  tax  amendment, 
and  on  the  first  of  February,  the  Committee  of  the  Whole 
reported  the  bill  to  the  House  together  with  two  pending 
amendments.'  Three  hours  debate  followed,  and  the 
amendments  having  been  adopted,  the  Speaker  put 
the  question  "Shall  the  Bill  pass?"*  Thereupon  the 
yeas  and  nays  were  taken  and  the  bill  was  passed  amidst 
great  excitement  on  the  Democratic  side  by  a  vote  of  204 
in  its  favor  against  140  in  opposition,  8  not  voting. 

On  the  2d  of  February,  the  Bill  came  over  from  the 
House  to  the  Senate.*  It  was  thereupon  read  twice  and 
referred  to  the  Committee  on  Finance. 

On  the  20th  of  March,  Senator  Voorhees,  on  behalf  of 
the  Committee  of  Finance,  reported  it  back  to  the  Senate 
with  amendments.  It  wte  thereupon  placed  upon  the 
calendar  of  the  Senate ;  ^  and  the  Senate  entered  upon 
its  formal  consideration  in  the  Committee  of  the  Whole. 
It  was  not  until  the  21st  of  June,  however,  that  they 
reached  the  income  tax  provisions,^  although  Senator 
Peflfer  of  Kansas   had  offered  the  day  before  certain 

*  Ck>ngre88ional  Record,  vol.  26,  p.  419. 

«  See  Gary  v,  San  Francisco  Savings  Union,  22  Wall.  38  (1874). 

*  Congressional  Record,  voL  26,  p.  1780. 

*  n)id.,  p.  1796.  » Ibid.,  p.  1804. 

*  Ibid.,  pp.  8126,  8127.  '  Ibid.,  p.  6610. 
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amendments  thereto  which  provided  for  exemptions 
for  mutual  Uf e  insurance  companies  and  building  and 
loan  associations,  and  other  corporations  of  like  char- 
acter. At  the  same  time  he  offered  an  amendment 
providing  for  a  graduated  tax ;  and  Senator  Hoar 
offered  an  amendment  expressly  excluding  the  salaries 
of  Federal  judges.^ 

Immediately  upon  the  reading  of  the  first  section, 
Senator  Hill  strenuously  questioned  the  propriety  of  such 
a  tax.  He  was  followed  by  one  or  two  of  the  other 
Senators  in  short  speeches  to  the  same  effect,  but  the 
Senate  soon  proceeded  to  the  consideration  of  the  pro- 
visions in  detail.  The  first  amendment  that  was  pro- 
posed was  that  of  the  Committee  limiting  the  operation 
of  the  tax  until  the  first  day  of  January,  1900,*  which 
was  agreed  to  with  but  little  debate.*  Countless  amend- 
ments were  thereafter  submitted,  their  general  effect 
being  to  mollify  the  rigor  of  the  tax  on  corporations  and 
to  render  less  inquisitorial  the  methods  of  collection. 
The  Senators  devoted  eight  days  to  the  consideration  of 
the  bill,  and  on  the  28th  of  Jiine  concluded  their  dis- 
cussion of  it.* 

On  the  3d  of  July  the  Vice-President  put  the  final 
questi||Mk Shall  the  Bill  pass?"^  The  question  was 
answered  m  the  afi&rmative  by  a  vote  of  39  in  favor  of 


1  Congressional  Record,  vol.  26,  pp.  6577,  6578. 

« Ibid.,  p.  6631. 

'Ibid.,  p.  66^ 

^  Ibid.,  p.  694P  For  the  convenience  of  those  who  wish  to  consult  the 
debate  in  the  Senate,  the  following  table  will  show  the  pages  of  the 
Gongpressional  Record  at  which  the  discussion  each  day  begins  : 
June  2l8t,  1894 Page  6610. 
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See  especially  the  amendments  proposed  at  pp.  6774-6784. 
*  Ibid.,  p.  7135. 
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the  bill,  34  against,  and  12  not  voting.  A  motion  was 
thereupon  made  that  the  Senate  insist  upon  its  amend- 
ments and  ask  a  conference  with  the  House  of  Represent- 
atives upon  the  disagreeing  votes  of  the  two  Houses,  and 
that  the  Chair  appoint  seven  managers  of  the  conference 
on  the  part  of  the  Senate.  The  motion  was  agreed  to 
and  the  Chairman  appointed  Senators  Voorhees,  Harris, 
Vest,  Jones  of  Arkansas,  Sherman,  Allison  and  Aldrich. 
On  the  6th  of  July  ^  the  biU  with  its  Senate  amend- 
ments was  laid  before  the  House  and  referred  to  the 
Committee  of  Ways  and  Means,  who  reported  it  back  to 
the  House  the  next  day  ^  with  the  recommendation  that 
the  House  non-concur  in  the  amendments.  The  House 
voted  to  non-concur  and  to  agree  to  the  conference  asked 
by  the  Senate.  The  following  were  the  conferees  repre- 
senting the  House  :  Representatives  Wilson,  McMillin, 
Turner,  Montgomery,  Reed,  Burrows  and  Payne.  On  the 
19th  the  conferees  reported  to  the  House,*  that  after  final, 
free,  and  full  conference  the  conference  committee  had 
failed  to  agree,  and  the  House  sent  a  message  to  the  Sen- 
ate asking  for  a  further  conference  by  the  same  confer- 
ees.* After  considerable  discussion  by  the  Senate,  on  the 
27th  of  July,  the  Senate  insisted  upon  its  amendments  and 
agreed  to  the  conference  asked  by  the  H4|||MI  The 
same  conferees  represented  the  Senate  in  the  second  con- 
ference. Finally  the  House  receded  from  its  position. 
On  the  13th  of  August  the  House  voted  ^  that  the  order 
theretofore  made,  requesting  a  conference  with  the 
Senate,  be  rescinded,  that  the  conferees  ^fji  the  part  of 
the  House  be  discharged,  and  that  the  House  agree  to 
the  Senate  amendments.  Two  days  thereafter,  August 
15th,  the  Committee  on  Enrolled  Bills  reported  that 
the  bill  was  correctly  enrolled,   whereupon  the  Speaker 

»  CongreBsional  Record,  vol.  26,  p.  7161.  '  Ibid.,  p.  7189. 

•  n)id.,  p.  7711.  *  Ibid.,  pp.  7714,  7678. 

» Ibid.,  p.  7980.  » Ibid.,  p.  8482. 
^  Ibid.,  p.  8580. 
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of  the  House  signed  it  J  The  bill  as  enrolled  was  there- 
upon carried  to  the  Senate,  and  on  the  same  day  signed 
by  the  Vice-President.  On  the  28th  of  August  the  bill, 
which  had  been  presented  to  the  President,  was  reported 
to  the  House  as  having  become  a  law  without  his 
approval.^ 

1  Ck>ngre8sional  Record,  vol.  26,  p.  8666. 


CHAPTER  II, 


CONSTITUTIONAL  OBJECTIONS  TO  THE  STATUTE. 


§  6. — Constitutional  Objections  which  may  be  raised  to 
the  Income  Tax  Law. 

The  same  constitutional  objection  may  be  raised 
against  the  new  income  tax,  which  was  overruled 
when  raised  against  the  old,  namely,  that  it  is  a 
direct  tax  which  is  not  apportioned  among  the  states  in 
the  manner  prescribed  by  the  Constitution.^  Another 
objection  may  be  made,  which  has  not  been  previously 
considered,  namely,  that  the  exemption  of  persons  with 
an  income  of  less  than  $4,000  is  so  unreasonable  as  to 
make  the  imposition  upon  the  rest  not  a  tax  but  confisca- 
tion ;  and  consequently  unconstitutional  as  the  taking 
of  the  taxpayer's  property  without  due  process  of  law.* 
The  tax  may  also  be  contested  as  not  uniform.^  Per- 
sons who  receive  income  from  investments  in  state 
or  municipal  bonds,  or  from  dividends  in  state  corpora- 
tions, may  also  claim  exemption  from  the  tax  upon  the 
ground  of  alleged  want  of  power  in  the  United  States  to 
tax  such  investments,  and  it  may  be  asserted  that  the 
whole  act  is  invalid  for  the  want  of  such  exemptions.* 
Non-residents  may  claim  exemption  upon  the  ground 
that  Congress  has  no  power  of  extra-territorial  legisla- 
tion.* Contractors  with  states  and  municipalities,  as  well 
as  state  and  mumicipal  oflBcers,  may  deny  the  power  of 
Congress  to  tax  their  emoluments.® 

Federal  oflScers,  whose  compensation  is  secured  by  the 
Constitution  against  reduction,  may  contest  the  tax  upon 


'  Infra,  §§  7-10. 
*  Infra,  g  16. 


« Infra,  §§  11,  18. 
» Infra,  §  15. 


» Infra,  §  12. 

♦  Infra,  g  16. 
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the  ground  that  it  is  in  effect  a  reduction  of  their  salaries.^ 
Holders  of  United  States  bonds,  the  principal  and  interest 
of  which  is  not  by  the  law  of  their  issue  exempt  from 
Federal  taxation,  may  contest  the  tax  as  an  impairment 
of  the  obligation  of  their  contracts.^  The  provision  of 
the  Revised  Statutes  authorizing  the  Federal  courts  to 
punish  as  a  contempt  the  disobedience  to  a  summons  by 
a  collector,  may  be  attacked  as  not  judicial  power,  and 
consequently  a  power  which  cannot  be  vested  in  these 
courts.^  The  provision  authorizing  a  collector  to  thus 
compel  the  production  of  the  account  books  of  a  tax- 
payer may  further  be  attacked  as  an  infringement  of  the 
Fifth  Amendment  of  the  Constitution,  by  compelling  a 
person  to  testify  against  himself.* 
These  objections  will  be  considered  separately. 

§  7. — The  Income  Tax  is  not  a  Direct  Tax. 

It  is  settled  by  repeated  adjudications  that  an  income 
tax  is  not  a  direct  tax  within  the  meaning  of  the  Consti- 
tution, which  must  be  apportioned  among  the  several 
states  in  proportion  to  their  inhabitants.^ 

§  8. — History  of  Constitutional  Provisions  as  to  Di- 
rect Taxation. 
The  Constitution  provides  that  '  *  Representatives  and 
direct  taxes  shall  be  apportioned  among  the  several 
States  which  may  be  included  within  this  Union,  accord- 
ing to  their  respective  Numbers,  which  shall  be  deter- 

« Infra,  §§  16.  17.  » Infra,  §  49. 

»  Infra,  %  18.  *  Infra,  §  18. 

*  Hylton  V.  U.  S.,  3  Dallas,  171 ;  Pacific  Insurance  Ck).  v.  Soule,  7  WalL 
488 ;  Veazie  Bank  r.  Fenno,  8  Wall.  538  ;  Scholey  v,  Rew,  28  Wall.  881 ; 
National  Bank  r.  U.  S.,  101  U.  S.,  1 ;  Springer  v.  U.  S.,  102  U.  S.  586.— 
See,  however,  an  article  by  Mr.  Robert  Sewell,  in  28  American  Law 
Review,  808,  where  he  argues  for  a  reconsideration  of  these  rulings. 
An  argument  by  Mr.  C.  Stuart  Patterson,  to  the  same  effect,  was  pub- 
lished in  the  Sun,  December  13.  1894.  A  former  argument  by  lir.  Wil- 
liam O.  Bartlett,  to  the  same  effect,  was  reprinted  in  the  Sun  in  Novem- 
ber, 1894. 
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mined  by  adding  to  the  whole  Number  of  free  Persons, 
including  those  bound  to  Service  for  a  Term  of  Years, 
and  excluding  Indians  not  taxed,  three-fifths  of  all  other 
Persons.  The  actual  Enumeration  shall  be  made  within 
three  Years  after  the  first  Meeting  of  the  Congress  of 
the  United  States,  and  within  every  subsequent  Term  of 
ten  Years,  in  such  Manner  as  they  shall  by  Law 
direct."  *  A  subsequent  clause  contains  the  inhibition 
that  "  No  capitation  or  other  direct  Tax  shall  be  laid, 
unless  in  Proportion  to  the  Census  or  Enumeration 
hereinbefore  directed  to  be  taken. "  ^  This  is  one  of  the 
results  of  the  three  great  compromises  made  in  the 
Federal  Convention. 

On  the  day  after  the  meeting  of  the  first  Congress  of 
the  United  States,  September  6,  1774,  the  first  legislative 
act  was  adopted  as  follows:  "Resolved,  that  in  deter- 
mining questions  in  Congress,  each  colony  or  province 
shall  have  one  vote,  the  Congress  not  being  possessed 
of,  or  at  present  able  to  procure,  proper  materials  for  as- 
certaining the  importance  of  each  colony. " 

The  advantage  then  secured  by  the  smaller  states  they 
refused  to  relinquish,  and  retained  until  the  Articles  of 
Confederation  were  abrogated  by  the  Constitution. 
These  articles  provided  that  '  *  in  determining  questions 
in  the  United  States,  in  Congress  assembled,  each  state 
shall  have  one  vote. "  ^  All  charges  of  war,  and  all  other 
expenses  that  shall  be  incurred  for  the  common  defense 
or  general  welfare,  and  allowed  by  the  United  states  in 
Congress  assembled,  shall  be  defrayed  out  of  a  common 
treasury,  which  shall  be  supplied  to  the  several  states, 
in  proportion  to  the  value  of  all  land  within  each  state, 
granted  to  or  surveyed  for  any  person,  and  such  land,  and 
the  buildings  or  improvements  thereon,  shall  be  estimated 
according  to  such  mode  as  the  United  States  in  Congress 
assembled  shall  from  time  to  time  direct  and  appoint. 

'  Constitution  Article  I.  Section  2.    •  Ck)n8titution  Article  I,  Section  0. 
*  Articles  of  Confederation,  V. 
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The  taxes  for  paying  that  proportion  shall  be  levied  and 
paid  by  the  authority  and  direction  of  the  legislatures 
of  the  United  States  in  Congress  assembled. "  ^  On  March 
6,  1783,  the  Committee  on  Revenue  reported  with  other 
resolutions  for  the  supply  of  the  treasury  : 

"11.  That,  as  a  more  convenient  and  certain  rule  of  ascer- 
taining the  proportions  to  be  supplied  by  the  states,  respec- 
tively, to  the  common  treasury,  the  following  alteration,  in  the 
Articles  of  Confederation  and  Perpetual  Fnion  between  these 
states,  be,  and  the  same  is,  hereby  agreed  to  in  Congress ;  and 
the  several  states  are  advised  to  authorize  their  respective 
delegates  to  subscribe  and  ratify  the  same,  as  part  of  the  said 
instrument  of  union,  in  the  words  following,  to  wit: — 

" '  So  much  of  the  eighth  of  the  Articles  of  Confederation 
and  Perpetual  Union  between  the  thirteen  states  of  America 
as  is  contained  in  the  words  following,  to  wit:  "All  charges  of 
war,  and  all  other  expenses  that  shall  be  incurred  for  the  com- 
mon defence  or  general  welfare,  and  allowed  by  the  United 
States  in  Congress  assembled,  shall  be  defrayed  out  of  a  com- 
mon treasury,  which  shall  be  supplied  by  the  several  states, 
in  proportion  to  the  value  of  all  land  within  each  state  granted 
to,  or  surveyed  for,  any  person,  as  such  land,  and  the  buildings 
and  improvements  thereon,  shall  be  estimated  according  to 
such  mode  as  the  United  States  in  Congress  assembled  shall, 
from  time  to  time,  direct  and  appoint,"  is  hereby  revoked  and 
made  void,  and  in  place  thereof  it  is  declared  and  concluded, 
the  same  having  been  agreed  to  in  a  Congress  of  the  United 
States,  that  all  charges  of  war,  and  all  other  expenses  that 
shall  be  incurred  for  the  common  defence  or  general  welfare, 
and  allowed  by  the  United  States  in  Congress  assembled,  shall 
be  defrayed  out  of  a  common  treasury,  which  shall  be  supplied 
by  the  several  states  in  proportion  to  the  number  of  inhab- 
itants, of  every  age,  sex,  and  condition,  except  Indians  not  pay- 
ing taxes  in  each  state ;  which  number  shall  be  triennially 
taken  and  transmitted  to  the  United  States,  in  Congress  as- 
sembled, in  such  mode  as  they  shall  direct  and  appoint ;  pro- 
vided, always,  that  in  such  numeration  no  persons  shall  be  in- 

'  Articles  of  Confederation,  VIII. 
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eluded  who  are  bound  to  servitude  for  life,  according  to  the 
laws  of  the  state  to  which  they  belong,  other  than  such  as  may 
be  between  the  ages  of years.' "  * 

In  the  debate  upon  these  resolutions  on  Thursday, 
March  27th,  1783  : 

"Mr.  Bland,  in  opposition,  said,  that  the  value  of  land  was 
the  best  rule,  and  that,  at  any  rate,  no  change  should  be 
attempted  until  its  practicability  should  be  tried. 

"  Mr.  Madison  thought  the  value  of  land  could  never  be  justly 
or  satisfactorily  obtained ;  that  it  would  ever  be  a  source  of 
contentions  among  the  states ;  and  that,  as  a  repetition  of  the 
valuation  would  be  within  the  course  of  the  twenty-five  years, 
it  would,  unless  exchanged  for  a  more  simple  rule,  mar  the 
whole  plan. 

"  Mr.  GrORHAM  was  in  favor  of  the  paragraphs.  He  repre- 
sented, in  strong  terms,  the  inequality  and  clamors  produced 
by  valuations  of  land  in  the  state  of  Massachusetts  and  the 
probability  of  the  evils  being  increased  among  the  states  them^ 
selves,  which  were  less  tied  together,  and  more  likely  to  be 
jealous  of  each  other. 

"Mr.  Williamson  was  in  favor  of  the  paragraphs. 

"  Mr.  Wilson  was  strenuous  in  their  favor ;  said  he  was  in 
Congress  when  the  Articles  of  Confederation  directing  a  valu- 
ation of  land  were  agreed  to ;  that  it  was  the  effect  of  the  im- 
possibility of  compromising  the  different  ideas  of  the  Eastern 
and  Southern  States,  as  to  the  value  of  slaves  compared  with 
the  whites,  the  alternative  in  question. 

"  Mr.  Clark  was  in  favor  of  them.  He  said,  that  he  was 
also  in  Congress  when  this  article  was  decided;  that  the 
Southern  States  would  have  agreed  to  numbers  in  preference 
to  the  value  of  land,  if  half  their  slaves  only  should  be  in- 
cluded; but  that  the  Eastern  States  would  not  concur  in  that 
proposition. 

"  It  was  agreed,  on  all  sides,  that  instead  of  fixing  the  pro- 
portion by  ages,  as  the  report  proposed  it,  it  would  be  best  to 
fix  the    proportion  in  absolute    numbers.     With   this  view, 

*  Report  of  Debates  in  Congress  of  the  Confederation  by  3iadison. 
Madi8on*8  Papers,  Elliot's  Debates,  2d  Edition,  vol.  v.,  pp.  S3-04. 
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and  that  the  blank  might  be  filled  up,  the  clause  was  re- 
committed. 

"  Friday,  March  28. 

'^  The  committee  last  mentioned  reported  that  two  blacks  be 
mated  as  one  freeman. 
V  "  Mr.  Wolcott  was  for  rating  them  as  four  to  three. 

'"  Mr.  Carroll  as  four  to  one. 

"  Mr.  Williamson  said,  he  was  principled  against  slavery ; 
and  that  he  thought  slaves  an  encumbrance  to  society,  instead 
of  increasing  its  ability  to  pay  taxes. 

"Mr.  HiGGiNsoN  as  four  to  three. 

"  Mr.  Rutledge  said,  for  the  sake  of  the  object,  he  would 
agree  to  rate  slaves  as  two  to  one,  but  he  sincerely  thought 
three  to  one  would  be  a  juster  proportion. 

"  Mr.  HoLTEN  as  four  to  three. 

"  Mr.  Osgood  said,  he  did  not  go  beyond  four  to  three. 

"  On  a  question  for  rating  them  as  three  to  two,  the  votes 
were,  New  Hampshire,  ay  ;  Massachusetts,  no ;  Rhode  Island, 
divided ;  Connecticut,  ay ;  New  Jersey,  ay ;  Pennsylvania,  ay  ; 
Delaware,  ay ;  Maryland,  no  ;  Virginia,  no ;  North  Carolina, 
no;  South  Carolina,  no. 

"The  paragraph  was  then  postponed,  by  general  consent, 
some  wishing  for  further  time  to  deliberate  on  it,  but  it  appear- 
ing to  be  the  general  opinion  that  no  compromise  would  be 
agreed  to. 

"  After  some  further  discussions  on  the  report,  in  which  the 
necessity  of  some  simple  and  practicable  rule  of  apportionment 
came  fully  into  view,  Mr.  Madison  said,  that  in  order  to  give  a 
proof  of  the  sincerity  of  his  professions  of  liberality,  he  would 
propose  that  slaves  should  be  rated  as  five  to  three.  Mr.  Rut- 
ledge  seconded  the  motion.  Mr.  Wilson  said,  he  would  sacri- 
fice his  opinion  on  this  compromise. 

"  Mr.  Lee  was  against  changing  the  rule,  but  gave  it  as  his 
opinion  that  two  slaves  were  not  equal  to  one  freeman. 

"  On  the  question  for  five  to  three,  it  passed  in  the  affirma- 
tive ;  New  Hampshire,  ay  ;  Massachusetts,  divided ;  Rhode 
Island,  no;  Connecticut,  no;  New  Jersey,  ay;  Pennsylvania, 
ay  ;  Maryland,  ay ;  Virginia,  ay ;  North  Carolina,  ay ;  South 
Carolina,  ay. 
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**  A  motion  was  then  made  by  Mr.  Bland,  seconded  by  Mr. 
Lee,  to  strike  out  the  clause  so  amended,  and,  on  the  question, 
*  Shall  it  stand  ? '  it  passed  in  the  negative ;  New  Hampshire, 
ay;  Massachusetts,  no;  Rhode  Island,  no;  Connecticut,  no; 
New  Jersey,  ay,  Pennsylvania,  ay;  Delaware,  no;  Rhode 
Island,  no;  Connecticut,  no;  North  Carolina,  ay;  South  Caro- 
lina, no ;  so  the  clause  was  struck  out. 

"  The  arguments  used  by  those  who  were  for  rating  slaves 
high,  were  that  the  expense  of  feeding  and  clothing  them  was 
far  below  that  incident  to  freemen,  as  their  industry  and  in- 
genuity were  below  those  of  freemen ;  and  that  the  warm  cli- 
mate within  which  the  states  having  slaves  lay,  compared  with 
the  rigorous  climate  and  inferior  fertility  of  the  others,  ought 
to  have  great  weight  in  the  case,  and  that  the  exports  of  the 
former  states  were  greater  than  of  the  latter.  On  the  other 
side,  it  was  said  that  slaves  were  not  put  to  labor  as  young  as 
the  children  of  laboring  families ;  that,  having  no  interest  in 
their  labor,  they  did  as  little  as  possible,  and  omitted  every 
exertion  of  thought  requisite  to  facilitate  and  expedite  it ;  that 
if  the  exports  of  the  states  having  slaves  exceeded  those  of  the 
others,  their  imports  were  in  proportion,  slaves  being  employed 
wholly  in  agriculture,  not  in  manufactures,  and  that,  in  fact, 
the  balance  of  trade  formerly  was  much  more  against  the 
Southern  States  than  the  others. 

"  On  the  main  question,  New  Hampshire,  ay ;  Massachusetts, 
no ;  Rhode  Island,  no ;  Connecticut,  no ;  New  York  (Mr.  Floyd), 
ay ;  New  Jersey,  ay  ;  Delaware,  no ;  Maryland,  ay ;  Virginia, 
ay ;  North  Carolina,  ay ;  South  Carolina,  no."  * 

Subsequently  a  proposition,  substantially  in  this  lan- 
guage, was  approved  by  eleven  of  the  states,  but  failed 
of  the  unanimity  requisite  for  unanimous  adoption. 

In  the  Federal  Convention,  the  larger  states  contended 
that  representation  should  be  proportioned  to  population  ; 
while  the  small  states  fought  to  preserve  their  former 
equality.  A  compromise  was  arranged  by  which  the  re- 
presentation of  the  lower  house  was  to  be  apportioned  in 

■Report  of  Debates  in  Cong^'ees  of  the  Confederation  by  Madison. 
Madtsoii  Pftpon,  Elliot's  Debates,  2d  Edition,  Vol  v.,  pp.  78-80. 
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accordance  with  the  claim  of  the  larger  states,  and  the 
smaller  states  preserve  their  equality  in  the  senate. 

The  rule  of  apportionment  of  representation  in  the 
lower  house  was  another  subject  of  division.  The 
Southern  States  contended  that  slaves  should  be  included 
in  the  enumeration  of  the  population  for  that  purpose. 
Those  of  the  North  claimed  that  the  proceding  was  un- 
just, and  that  a  number  of  freemen  only  should  be  taken 
as  the  standard.  The  present  rule  was  adopted  at  the 
suggestion  of  Gouvemeur  Morris  as  a  compromise  with- 
out any  clear  explanation  of  its  meaning. 

"  Mr.  GouvERNEUR  Morris  moved  to  add  to  the  clause  em- 
powering the  legislature  to  vary  the  representation  according 
to  the  principles  of  wealth  and  numbers  of  inhabitants,  a  pro- 
viso, *'  that  the  taxation  shall  be  in  proportion  to  represen- 
tation.' 

"  Mr.  Butler  contended,  again,  that  representation  should 
be  according  to  the  full  number  of  inhabitants,  including  all 
the  blacks ;  admitting  the  justice  of  Mr.  Gouverneur  Morris's 
motion. 

"  Mr.  Mason  also  admitted  the  justice  of  the  principle,  but 
was  afraid  embarrassments  might  be  occasioned  to  the  legisla- 
ture by  it.  It  might  drive  the  legislature  to  the  plan  of  requi- 
sitions. 

"Mr.  Gouverneur  Morris  admitted  that  some  objections 
lay  against  his  motion,  but  supposed  they  would  be  removed 
by  restraining  the  rule  to  direct  taxation.  With  regai'd  to  in- 
direct taxes  on  exports  and  imports,  and  on  consumption,  the 
rule  would  be  inapplicable.  Notwithstanding  what  had  been 
said  to  the  contrary,  he  was  persuaded  that  the  imports  and 
consumption  were  pretty  nearly  equal  throughout  the  Union. 

"  Gen.  PiNCKNEY  liked  the  idea.  He  thought  it  so  just  that 
it  could  not  be  objected  to ,  but  foresaw  that,  if  the  revision  of 
the  census  was  left  to  the  discretion  of  the  legislature,  it  would 
never  be  carried  into  execution.  The  rule  must  be  fixed,  and 
the  execution  of  it  enforced  by  the  Constitution.  He  was 
alarmed  at  what  was  said  (by  Mr.  Gouverneur  Morris),  yester- 
day, concerning  the  negroes.    He  was  now  again  alarmed  at 
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what  had  been  thrown  out  concerning  the  taxing  of  exports. 
South  Carolina  has,  in  one  year,  exported  to  the  amount  of 
£600,000  sterling,  all  which  was  the  fruit  of  the  labor  of  her 
blacks.  Will  she  be  represented  in  proportion  to  this  amount  ? 
She  will  not  Neither  ought  she  then  to  be  subject  to  a  tax  on 
it.  He  hoped  a  clause  would  be  inserted  in  the  system,  re- 
straining the  legislature  from  taxing  exports. 

"  Mr.  Wilson  approved  the  principle,  but  could  not  see  how 
it  could  be  carried  into  execution,  unless  restrained  to  direct 
taxation. 

"  Mr.  GtouvBBNEUB  MoBRis  having  so  varied  his  motion  by 
inserting  the  word  *  direct',  it  passed,  wem.  con.,  as  follows-: 
*  provided  always  that  direct  taxation  ought  to  be  proportioned 
to  rel^iresentation.' "  ^ 

"  Mr.  Ellsworth,  in  order  to  carry  into  effect  the  principle 
established,  moved  to  add  to  the  last  clause  adopted  by  the 
House  the  words  following:  *and  that  the  rule  of  contribu- 
tion by  direct  taxation,  for  the  support  of  the  government  of 
the  United  States,  shall  be  the  number  of  white  inhabitants 
and  three  fifths  of  every  other  description,  in  the  several  states, 
until  some  other  rule,  that  shall  more  accurately  ascertain  the 
wealth  of  the  several  states,  can  be  devised  and  adopted  by  the 
l^islature.' 

^Mr.  Butler  seconded  the  motion,  in  order  that  it  might  be 
committed. 

"  Mr.  Randolph  was  not  satisfied  with  the  motion.  The 
danger  will  be  revived,  that  the  ingenuity  of  the  legislature 
may  evade  or  pervert  the  rule,  so  as  to  perpetuate  the  power 
where  it  shall  be  lodged  in  the  first  instance.  He  proposed,  in 
lieu  of  Mr.  Ellsworth'^  motion,  *  that,  in  order  to  ascertain  the 
alterations  in  representation  that  may  be  required,  from  time 
to  time,  by  changes  in  the  relative  circumstances  of  the  states,  a 
census  shall  be  taken  within  two  years  from  the  first  meeting  of 
the  general  legislature  of  the  United  States,  and  once  within  the 
term  of  every  —  years  afterwards,  of  all  the  inhabitants,  in  the 
manner  and  according  to  the  ratio  recommended  by  Congress,  in 
their  resolution  of  the  18th  of  April,  1783  (rating  the  blacks  at 
three  fifths  of  their  numbers),  and  that  the  legislature  of  the 

'  MadiBon  Papers,  Elliotts  Debates,  voL  v.,  p.  802. 


22    Constitutional  Objections  to  the  Statute. 

United  States  shall  arrange  the  representation  accordingly.' 
He  urged,  strenuously,  that  express  security  ought  to  be  pro- 
vided for  including  slaves  in  the  ratio  of  representation.  He 
lamented  that  such  a  species  of  property  existed ;  but,  as  it  did 
exist,  the  holders  of  it  would  require  this  security.  It  was 
perceived  that  the  design  was  entertained  by  some  of  exclud- 
ing slaves  altogether ;  the  legislature,  therefore,  ought  not  to 
be  left  at  liberty. 

'<  Mr.  Ellsworth  withdraws  his  motion,  and  seconds  that  of 
Mr.  Randolph. 

"  Mr.  Wilson  observed  that  less  umbrage  would,  perhaps,  be 
taken  against  an  admission  of  the  slaves  into  the  rule  of  repre- 
sentation, if  it  should  be  so  expressed  as  to  make  them  in- 
directly only  an  ingredient  in  the  rule,  by  saying  that*  they 
should  enter  into  the  rule  of  taxation ;  and  as  representation 
was  to  be  according  to  taxation,  the  end  would  be  equally  at- 
tained. He  accordingly  moved,  and  was  seconded,  so  to  alter  the 
last  clause  adopted  by  the  House,  that,  together  with  the 
amendment  proposed,  the  whole  should  read  as  follows :  *  pro- 
vided always  that  the  representation  ought  to  be  propor- 
tioned according  to  direct  taxation ;  and,  in  order  to  ascertain 
the  alterations  in  the  direct  taxation  which  may  be  required, 
from  time  to  time,  by  the  changes  in  the  relative  circumstances 
of  the  states,  Besolved,  that  a  census  be  taken  within  two  years 
from  the  first  meeting  of  the  legislature  of  the  United  States, 
and  once  within  the  term  of  every  —  years  afterwards,  of  all  the 
inhabitants  of  the  United  States,  in  the  manner  and  accord- 
ing to  the  ratio  recommended  by  Congress  in  their  resolution 
of  the  18th  of  April,  1783,  and  that  the  legislature  of  the  United 
States  shall  proportion  the  direct  taxation  accordingly.' "  ^ 

"  On  Mr.  Pinckney's  motion,  for  rating  blacks  as  equal  to 
whites,  instead  of  as  three  fifths, — 

"  South  Carolina,  Georgia,  ay,  2 ;  Massachusetts,  Connecticut, 
(Dr.  Johnson,  ay,)  New  Jersey,  Pennsylvania,  (three  against 
two,)  Delaware,  Maryland,  Virginia,  North  Carolina,  no,  8. 

"  Mr.  Randolph's  proposition,  as  varied  by  Mr.  Wilson,  being 
read,  for  taking  the  question  on  the  whole, — 

"  Mr.  Gerry  urged  that  the  principle  of  it  could  not  be  carried 

^  Madison  Papers,  Elliotts  Debates,  vol.  v.,  pp.  S08-304. 
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into  execution,  as  the  states  were  not  to  be  taxed  as  states. 
With  regard  to  taxes  on  imposts,  he  conceived  they  would  be 
more  productive  where  there  were  no  slaves  than  where  there 
were,  the  consumption  being  greater. 

"  Mr.  Ellsworth.  In  case  of  a  poll-tax,  there  would  be  no 
difficulty.  But  there  would  probably  be  none.  The  sum  al- 
lotted to  a  state  may  be  levied  without  difficulty,  according  to 
the  plan  used  by  the  state  in  raising  its  own  supplies. 

"  On  the  question  on  the  whole  proposition,  as  proportioning 
representation  to  direct  taxation,  and  both  to  the  white  and 
three  fifths  of  the  black  inhabitants,  and  requiring  a  census 
within  six  years,  and  within  every  ten  years  afterwards, — 

"Connecticut,  Pennsylvania,  Maryland,  Virginia,  North 
Carolina,  Georgia,  ay,  6 ;  New  Jersey,  Delaware,  no,  2 ;  Massa- 
chusetts, South  Carolina,  divided."  ^ 

"On  the  question  for  agreeing  to  the  whole  report,  as 
amended,  and  including  the  equality  of  votes  in  the  second 
branch,  it  passed  in  the  affirmative. 

**  Connecticut,  New  Jersey,  Delaware,  Maryland,  North  Caro- 
lina (Mr.  Spaight,  no,)  ay,  5 ;  Pennsylvania,  Virginia,  South 
Carolina,  Georgia,  no,  4 ;  Massachusetts,  divided  (Mr.  G^rry, 
Mr.  Strong,  ay ;  Mr.  King,  Mr.  Gorham,  no). 

The  whole,  thus  passed,  is  in  the  words  following,  viz. : 
Resolved,  That,  in  the  original  formation  of  the  legislature 
of  the  United  States,  the  first  branch  thereof  shall  consist  of 
sixty-five  members,  of  which  number  New  Hampshire  shall 
send  3 ;  Massachusetts,  8 ;  Rhode  Island,  1 ;  Connecticut,  5 ; 
New  York,  6 ;  New  Jersey,  4 ;  Pennsylvania,  8 ;  Delaware,  1 ; 
Maryland,  6 ;  Virginia,  10 ;  North  Carolina,  5 ;  South  Carolina, 
5 ;  Georgia,  3.  But  as  the  present  situation  of  the  states  may 
probably  alter  in  the  number  of  their  inhabitants,  the  legis- 
lature of  the  United  States  shall  be  authorized,  from  time  to 
time,  to  apportion  the  number  of  representatives ;  and  in  case 
any  of  the  states  shall  hereafter  be  divided,  or  enlarged  by 
addition  of  territory,  or  any  two  or  more  states  united,  or  any 
new  states  created,  within  the  limits  of  the  United  States,  the 
legislature  of  the  United  States  shall  possess  authority  to 
regulate  the  number  of  representatives,  in  any  of  the  foregoing 

'  Madison  Papers,  Elliot's  Debates,  vol.  v.,  pp.  305-306. 
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cases,  upon  the  principle  of  their  number  of  inhabitants, 
according  to  the  provisions  hereafter  mentioned;  provided, 
always,  that  representation  ought  to  be  proportioned  according 
to  direct  taxation.  And  in  order  to  ascertain  the  alteration  in 
the  direct  taxation,  which  may  be  required  from  time  to  time 
by  the  changes  in  the  relative  circumstances  of  the  states, 

*<  Resolved^  That  a  census  be  taken  within  six  years  from 
the  first  meeting  of  the  legislature  of  the  United  States,  and 
once  within  the  term  of  every  ten  years  afterwards,  of  all  the 
inhabitants  of  the  United  States,  in  the  manner  and  according 
to  the  ratio  recommended  by  Congress  in  their  resolution  of 
the  18th  day  of  April,  1783;  and  that  the  legislature  of  the 
United  States  shall  proportion  the  direct  taxation  accordingly. 

^^Hesolvedy  That  all  bills  for  raising  or  appropriating  money, 
and  for  fixing  the  salaries  of  officers  of  the  Government  of  the 
United  States,  shall  originate  in  the  first  branch  of  the  legislat- 
ure of  the  United  States,  and  shall  not  be  altered  or  amended 
in  the  second  branch;  and  that  no  money  shall  be  drawn  from 
the  public  treasury  but  in  pursuance  of  appropriations  to  be 
originated  in  the  first  branch. 

^'  Resolvedy  That,  in  the  second  branch  of  the  legislature  of 
the  United  States,  each  state  shall  have  an  equal  vote."  ^ 

In  this  form,  the  matter  was  referred  to  the  committee 
of  detail.  In  their  report  the  resolution  was  separated. 
Section  4  of  Article  IV.  reads  as  follows  : 

**  As  the  proportions  of  numbers  in  different  states  will  alter 
from  time  to  time ;  as  some  of  the  states  may  hereafter  be 
divided ;  as  others  may  be  enlarged  by  addition  of  territory ;  as 
two  or  more  states  may  be  united ;  as  new  states  will  be  erected 
within  the  limits  of  the  United  States, — the  legislature  shall,  in 
each  of  these  cases,  regulate  the  number  of  representatives  by 
the  number  of  inhabitants,  according  to  the  provisions  here- 
inafter made,  at  the  rate  of  one  for  every  forty  thousand.''  * 

Sections  3  and  4  of  Article  VII.  read  as  follows  : 

"  The  proportions  of  direct  taxation  shall  be  regulated  by  the 
whole  number  of  white  and  other  free  citizens  and  inhabitants 

*  Madison  Papero,  Elliot's  Debates,  vol.  v.,  pp.  816,  317. 

•  Madison  Papers,  Elliot's  Debates,  vol.  v.,  p.  377. 
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of  every  age,  sex,  and  condition,  including  those  bound  to  servi- 
tude for  a  term  of  years,  and  three  fifths  of  all  other  persons 
not  comprehended  in  the  foregoing  description  (except  Indians 
not  paying  taxes) ;  which  number  shall,  within  six  years  after 
the  first  meeting  of  the  legislature,  and  within  the  term  of 
every  ten  years  afterwards,  be  taken  in  such  a  manner,  as  the 
said  legislature  shall  direct.''  ^ 

^No  tax  shall  be  laid  by  the  legislature  on  articles  exported 
from  any  state ;  nor  on  the  migration  or  importation  of  such 
persons  as  the  several  states  shall  think  proper  to  admit ;  nor 
shall  such  migration  or  importation  be  prohibited.''  * 

In  the  subsequent  debate,  ^^  Mr.  King  asked  what  was 
the  precise  meaning  of  direct  taxation.  No  one  an- 
swered." *    Subsequently  Luther  Martin  said  : 

"  The  power  of  taxation  is  most  likely  to  be  criticised  by  the 
public.  Direct  taxation  should  not  be  used  but  in  cases  of 
absolute  necessity ;  and  then  the  states  will  be  the  best  judges 
of  the  mode.  He  therefore  moved  the  following  addition  to 
article  7,  §  8  :— 

^ '  And  whenever  the  legislature  of  the  United  States  shall 
find  it  necessary  that  revenue  should  be  raised  by  direct  taxa- 
tion, having  apportioned  the  same  according  to  the  above  rule 
on  the  several  states,  requisitions  shall  be  made  of  the  respect- 
ive states  to  pay  to  the  Continental  treasury  their  respective 
quotas,  within  a  time  in  the  said  i-equisitions  specified ;  and  in 
case  of  any  of  the  states  failing  to  comply  with  such  requisi- 
tions, then,  and  then  only,  to  devise  and  pass  acts  directing 
the  mode,  and  authorizing  the  collection  of  the  same.' 

"  Mr.  M'Henry  seconded  the  motion.  There  was  no  debate ; 
and,  on  the  question, — 

"  New  Jersey,  ay,  1 ;  New  Hampshire,  Connecticut,  Pennsyl- 
vania, Delaware,  Virginia,  North  Carolina,  South  Carolina, 
Georgia,  no,  8 ;  Maryland  divided  (Jenifer  and  Carroll,  no)."  < 

1  Bfadiflon  Papers,  Elliot  s  Debates,  vol.  v.,  p.  379. 
'  BiacUson  Papers,  Elliot's  Debates,  vol.  v.,  p.  379. 
'  Madison  Papers,  Elliots  Debates,  vol.  v.,  p.  451. 
*  Madison  Papers,  EUliot's  Debates,  vol.  v.,  p.  453. 
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The  phrase  ''direct  taxes,"  as  used  by  modem  econo- 
mists, applies  to  taxes,  the  burden  of  which  falls  upon 
the  taxpayer,  such  as  a  poll-tax  or  sumptuary  tax.  All 
taxes,  the  burden  of  which  may  be  shifted  by  the  tax- 
payer upon  others,  through  the  sale  of  the  taxed  article 
at  a  higher  price,  are  called  indirect  taxes.  This  is  not  the 
distinction  intended  by  the  Constitution.^  At  that  time, 
the  Manchester  School,  although  founded  by  Adam 
Smith,  had  not  obtained  general  recognition,  and  Smith 
himself  nowhere  clearly  applies  these  definitions  to  the 
terms  direct  and  indirect  taxes.  The  French  economists 
had  the  most  influence  upon  the  leaders  of  American 
thought.  They  taught  that  agriculture  is  the  only  pro- 
ductive employment ;  and  that  the  net  product  from  land, 
which  is  found  in  the  hands  of  the  land-owner,  is  the 
only  fund  from  which  taxation  can  draw  without  im- 
poverishing society.  Taxes  were  classified  by  them  as 
direct,  when  laid  immediately  upon  the  land-owner,  and 
as  indirect,  when  laid  upon  some  one  else,  but  according 
to  their  doctrine,  destined  to  be  borne  ultimately  by  the 
land-owner.  Taxes  upon  land  or  its  returns,  they 
called  direct  taxes.  Taxes  upon  commodities,  or  con- 
sumption, indirect.  They  disagreed  upon  the  question 
whether   taxes  upon  persons  were  direct  or  indirect.* 

»  The  British  North  America  Act  (30  and  31  Vic,  c.  8,  §  92)-provide9 
that  * '  m  each  province  the  legislature  may  exclusively  make  laws  in  re* 
lation  to  matters  coming  within  the  classes  of  subjects  next  hereinafter 
enumerated,  that  is  to  say  : "  ♦  ♦  ♦  •  "2d.  Direct  Taxation  within 
the  Province  in  order  to  the  raising  of  a  Revenue  for  Provincial  pur^ 
poses."  It  has  been  held  that  the  term  is  used  with  the  sense  given  to  it 
by  modem  economists  such  as  Mill.  (Bank  of  Toronto  v.  Lambe,  L. 
R.  6  P.  C.  272;  Attorney-General  (Quebec)  v.  Reed,  10  Appeal  Cases,  141); 
that  a  stamp  tax  on  policies  of  insurance  companies  was  an  indirect  tax 
< Attorney-General  (Quebec)  r.  Reed,  10  Appeal  Laws,  141) ;  but  that  a  tax 
on  banks,  proportioned  to  the  amount  of  their  paid-up  capital  and  the 
number  of  their  officers  is  a  direct  tax  (Bank  of  Toronto  v.  Lambe,  L. 
R.  6.  P.  C.  272).  See  Clement's  Canadian  Constitution,  424-435  ;  Doutre's 
British  North  America  Act. 

"  L'Ordre  Naturel  des  Societes  Politiques,  in  Dairo's  Physiocrates,  474. 
For  Quesnay's  use  of  the  terms  in  question,  see  Daire,  i.  83,  127 ;  and 
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Turgot,  however,  classified  taxes  upon  persons  as 
direct.* 

The  apportionment  of  taxes  upon  real  estate  had  been 
previously  applied  in  England  as  well  as  France.  The 
English  land  tax,  since  the  reign  of  William  III.,  had 
been  apportioned  among  the  counties  and  other  local 
subdivisions,  leaving  the  rate  for  each  locality  to  be 
settled  at  the  point  necessary  to  give  the  due  quota.* 
The  French  tattle  reette^  a  tax  on  the  income  of  real 
property,  was  laid  by  apportionment  among  the  provinces, 
each  of  which  determined  the  manner  in  which  its  quota 
should  be  collected  ;  and  its  substitute,  the  impdt  fon- 
cier^  since  1790,  has  been  similarly  collected.  The  French 
capitation  tax,  before  the  Revolution,  was  also  similarly 
collected.^  It  seems  probable  that  the  French  definitions 
were  in  the  mind  of  Gouvemeur  Morris  when  *.}sf^  intro- 
duced the  term  into  the  Constitution.*  ^^ 

§  9. — History  of  Direct  Taxes  binder  the  Constitution, 

The  only  direct  taxes  imposed  by  Congress  have  been 
taxes  on  lands,  houses,  and  slaves,  which  have  been  duly 
apportioned.      The   first  was  suggested  by  a  report  of 

for  Dupont  de  Nemours*  Ibid.,  ii.  354-358.  Cited  f rom Thayer^s  Consti- 
tutional Cases,  p.  1826. 

^  In  his  plan  he  thus  classifies  taxes  ;  ''U  n*y  en  a  que  trois  possibles  : — 

*'  La  directe  sur  les  fonds. 

"  La  directe  sur  les  personnes,  qui  devient  un  impdt  sur  Texploitation. 

'*  L'imposidon  indirecte,  ou  sur  les  consommations.*'  See  also  to  the 
same  effect  4  Qeo.  Ill,  c.  2;  his  '*  Comparaison  de  rimp6t  sur  le  Revenu 
des  Proprietaires  et  de  TlmpOt  sur  les  Consommations,'*  which  was  a 
memoir  prepared  for  the  use  of  Franklin.  Dalre^s  Physiocrates,  i.  394, 
896,  409.    Cited  from  Thayer^s  Constitutional  Cases,  p.  1326. 

*  10  William  III,  c.  9.  See  Dowell's  History  of  Taxation  and  Taxes 
in  England,  iii.  94-97. 

>  Pizard,  La  France,  en  1789,  257 ;  De  Parieu,  Trait6  de  rimp6t,  i.  153, 
224.    Cited  from  Thayer's  Constitutional  Cases,  p.  1326. 

*  This  origin  of  the  phrase  "  direct  taxation  "  was  first  suggested  in 
Hamilton's  brief  in  the  Carriage  Tax  Case  (Hamilton's  Works,  vii.  845), 
and  was  demonstrated  in  a  valuable  paper  by  Prof<'risor  Cliarles  F.  Dunbar, 
cm  the  Direct  Tax  of  1861,  3  Quart.  Journal  Econ.  436  (A.  D.  1889). 
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Secretary  Wolcott  on  direct  taxes  in  December,  1796.^ 
That  apportioned  the  sum  of  two  millions  of  dollars 
among  the  states  which  were  divided  for  that  purpose, 
and  the  collection  of  each  division  was  placed  under  the 
control  of  a  commissioner,  with  assistant  assessors, 
collectors,  supervisors,  and  inspectors  to  assist  him.  The 
quota  of  every  state  was  assessed  upon  houses,  lands, 
dwelling-houses,  and  slaves.  Houses  were  assessed 
according  to  a  classified  valuation  at  rates  uniform 
throughout  the  entire  country ;  and  slaves  between  12 
and  50  years  of  age  at  fifty  cents  per  head.  So  much  of 
the  quota  of  any  state  as  was  not  covered  by  the  levy 
upon  houses  and  slaves  was  assessed  upon  lands  and 
improvements  at  such  rates  as  might  be  required  to 
make  up  the  deficiency.  The  tax  was  a  lien  upon  the 
real  estate  and  slaves  of  the  person  assessed  for  two  years 
from  the  date  when  it  became  payable,  and  collection 
was  enforced  by  the  distraint  and  sale  of  personal  prop- 
erty.* Some  provisions  of  the  act  were  taken  from  the 
English  Land  Tax  under  William  III.^  The  next  direct 
tax  was  under  the  Acts  of  July  22,  1813,*  and  August  2, 
1813,^  of  which  the  former  provided  for  the  assessment 
and  collection,  and  the  latter  for  the  apportionment. 
Under  these  acts,  taxes  of  three  millions  of  dollars  were 
apportioned  among  the  counties  in  the  state,  with  a  pro- 
vision that  the  state  legislature  might  vary  the  county 
quotas,  provided  such  alterations  were  duly  certified  to 
the  Secretary  of  the  Treasury  ;  but  that  the  levy  accord- 
ing to  such  alterations  should  be  made  by  virtue  of  the 
act  of  Congrpss,  and  not  under  the  act  of  the  state 
legislature.^    The  tax  was  levied  on  the  value  of  lands, 

'  State  Papers  on  Finance,  voL  i.  414. 

«  Act  of  July  14,  1798,  ch.  75,  1  Statutes  at  Large,  53. 

« 10  William  III,  c.  9.  4  George  III,  c.  2,  sections  3,  4. 

*  3  Statutes  at  Large,  22.  » 3  Statutes  at  Large,  58. 

«  Act  of  August  2,  1813,  section  6,  3  Statutes  at  Large,  71.  For  an 
account  of  the  attempt  of  the  Committee  of  Ways  and  Means  to  arrive 
at  such  a  county  apportionment,  see  their  report,  State  Papers  on 
Finance,  ii.  628. 


Constitutional  Objections  to  the  Statute.      29 

houses,  and  slaves  ^^at  the  rate  each  of  them  is  worth  in 
money."  The  act  provided  that  any  state  '^  may  pay  its 
quota  into  the  Treasury  of  the  United  States,"  and  thus 
secure  a  deduction  of  fifteen  per  cent,  by  paying  before 
February  10,  1814,  or  of  ten  per  cent,  by  paying  before 
May  1,  1814  ;  **and  no  further  proceedings  shall  there- 
after be  had  under  this  act  in  such  state."  Seven  states 
under  the  act  assumed  the  payment  of  their  quotas,  in 
the  other  eleven  the  tax  was  collected  by  Federal  officers 
in  a  similar  manner  to  the  collection  of  the  tax  of  1798.^ 
In  1815,  an  act  was  passed  providing  for  an  annual 
direct  tax  of  six  millions  of  dollars  to  be  collected 
substantially  in  the  same  maimer  as  the  direct  tax  of 
1813.*  In  1816,  the  provision  for  an  annual  tax  was 
repealed  and  a  tax  of  three  millions  of  dollars  imposed 
for  the  current  year.*  In  1815  and  1816  four  states 
assumed  the  payment  of  their  quotas,  and  the  collection 
was  made  by  the  United  States  in  the  other  fourteen 
states.^ 

The  last  direct  tax  was  levied  during  the  civil  war. 
Under  the  Act  of  August  5,  1861,  a  direct  tax  of  twenty 
millions  of  dollars  was  imposed  for  the  expense  of  the 
civil  war,  which  was  to  be  collected  in  the  same  maimer 
as  the  direct  tax  of  1813.*  All  of  the  northern  states, 
except  Delaware  and  Colorado,  assumed  the  payment  of 
their  quotas,  largely  by  credits  upon  their  accoimts 
against    the    Government    for    military    services    and 

'  State  Papers  on  Finance,  ii.  860.  Dunbar  on  the  Direct  Tax  of  1861, 
Quarterly  Journal  of  Econmics.  voL  iii.  436-443.         g 

*  Act  of  January  9,  1815,  ch.  21,  3  Statutes  at  Large,  164.  The  Act  of 
January  9,  1815,  ch.  21,  3  Statutes  at  Large,  216,  applied  to  the  District 
of  CcJumbia  the  provisions  of  the  Act  of  January  9,  1815. 

»  Act  of  March  5,  1816,  ch.  24,  3  Statutes  at  Large,  265. 

*  Dunbar  on  The  Direct  Tax  of  1861,  Quarterly  Journal  of  Economics, 
vol  Ui.  486-444. 

*  Act  of  August  5,  ch.  45,  12  Statutes  at  Large,  294,  the  Act  of  June 
7,  1862,  ch.  98,  12  Statutes  at  Large.  422.  and  the  Act  of  February  6, 
1868,  ch.  21.  12  Statutes  at  Large,  640,  provided  for  the  collection  of 
this  tax  in  the  insurrectionary  districts. 
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equipments.  In  Delaware  and  Colorado,  the  tax  was 
collected  after  some  delay  by  internal  revenue  officers 
of  the  United  States.  In  the  eleven  states  in  insurrec- 
tion and  the  Territory  of  Utah,  the  Government  was 
unable  to  collect  more  than  a  small  portion  of  the  tax, 
which  was  done  by  means  of  sales  of  lands.  ^  The 
attempt  to  collect  the  tax  was  finally  abandoned  ;  and  in 
1891,  an  act  was  passed  which  provided  for  the  repayment 
to  the  different  states  of  the  amount  thus  advanced  by 
them,  with  a  provision  that  when  any  part  of  the  tax 
had  been  collected  from  an  individual  taxpayer  the 
state  of  which  he  was  a  citizen  should  hold  in  trust 
for  his  benefit  the  same  amount  of  the  money  re- 
turned.^ 

The  direct  tax  has  never  been  a  tax  upon  a  state,  but 
merely  a  tax  upon  the  individuals  in  a  state,  which  in 
certain  cases  the  state  had  the  right  to  assume.^  In 
fact,  Congress  has  no  power  to  impose  a  direct  tax  upon 
a  state. 

The  United  States  has  the  power  to  impose  a  direct  tax 
upon  the  inhabitants  of  the  District  of  Columbia  or  the 
territories,  or  to  relieve  the  inhabitants  thereof,  or  a  part 
of  the  same,  from  direct  taxation  without  regard  to  their 
population.* 

§  10. — Decisions  as  to  what  are  Direct  Taxes. 

In  1794,  Congress  imposed  a  tax  upon  carriages,  which 
was  to  be  paid  by  the  owners  wherever  they  might  be, 
without  any  apportionment  of  the  same  amongst  the  sev- 
eral states.  Madison,  in  his  letter  dated  May  7th,  1794, 
said  :  ^  *  The  tax  on  carriages  succeeded  in  spite  of  the  Con- 
stitution by  a  majority  of  20,  the  advocates  of  the  prin- 

'  Dunbar  on  The  Direct  Tax  of  1861,  Quarterly  Journal  of  Ekx>nomic8, 
vol.  iii.  444-461. 

*  26  Statutes  at  Large,  ch.  496,  p.  822. 
»  U.  S.  V.  Louisiana,  123  U.  S.  32.  38. 

*  Loughborough  v.  Blake,  5  Wlieaton,  317. 
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ciple  being  re-enforced  by  the  adversaries  of  luxury. "  ^  In 
a  subsequent  letter,  of  February  7th,  1796,  he  said  of  the 
case  which  upheld  the  tax  :  '^  There  never  was  a  ques- 
tion on  which  my  mind  was  better  satisfied,  and  yet  I 
have  little  expectation  that  it  will  be  viewed  in  the  same 
light  by  the  court  that  it  is  by  me."  ^  On  the  argument 
of  the  question  before  the  Supreme  Court  of  the  United 
States,  Alexander  Hamilton  was  selected  to  represent  the 
United  States.^  He  showed  the  injustice  of  the  appor- 
tionment of  a  tax  of  this  character ;  and  suggested  that 
a  boundary  line  })etween  direct  and  indirect  taxes  be  set- 
tled by  *' a  species  of  arbitration,"  and  that  direct  taxes 
be  considered  only  ^'  capitation  or  poll  taxes,  and  taxes  on 
lands  and  buildings  and  general  assessments  whether  on  * 
the  whole  property  of  individuals,  or  on  their  whole  real 
or  personal  estate.  All  else  must,  of  necessity,  be  consid- 
ered as  indirect  taxes. "  His  views  prevailed.  The  court 
held  that  a  tax  on  pleasure  carriages  was  not  a  direct 
tax.^  The  main  ground  of  the  judgment  was  thus  stated 
by  Mr.  Justice  Chase  :  *'  It  appears  to  me  that  a  tax  on 
carriages  cannot  be  laid  by  the  rule  of  apportionment 
without  very  great  inequahty  and  injustice.  For  exam- 
ple, suppose  two  states  equal  in  census  to  pay  eighty 
thousand  dollars  each  by  a  tax  on  carriages  of  eight 
dollars  on  every  carriage  ;  and  in  one  state  there  are 
one  hundred  carriages  and  in  the  other  one  thousand. 
The  owners  of  carriages  in  one  state  would  pay  ten 
times  the  tax  of  owners  in  the  other.  A  in  one  state 
would  pay  for  his  carriage  eight  dollars  ;  but  B  in  the 
other  state  would  pay  for  his  carriage  eighty  dollars."  ^ 
It  has  been  held,  consequently,  that  neither  a  tax  on  car- 
riages,*  nor  a  tax  on  the  income  of  an  individual,^  or  of 

I  Madiaon's  Writings  (Congressional  Edition),  vol.  ii.,  p.  14. 

•  Diid.,  p.  77. 

'  His  brief  on  the  '*  carriage  tax  **  is  still  in  existence,  and  may  be  found 
in  Hamilton's  Works  (Ist  ed.),  vol.  ix.  848 ;  and  (2d  ed.)  vol.  vii.  845. 

*  Hjlton  V,  United  States,  8  Dallas,  171.  *  Ibid.,  p.  174.        •  Ibid. 
^  Springer  r.  United  States,  102  U.  S.  586. 
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a  corporation/  whether  general  mcomes,*  or  incomes 
from  specified  sources,^  or  a  tax  upon  the  notes  of  state 
banks,*  or  of  notes  of  municipal  corporations  paid  out 
by  a  bank,^  or  a  tax  upon  the  succession  of  real  estate,^ 
is  a  direct  tax.  Direct  taxes  are  only  capitation  or  poll 
taxes  and  taxes  on  land  ;  ^  and  perhaps  a  general  iax  on 
all  personal  property  or  on  all  property  real  and  personal.® 
Whether  a  tax  on  rent  is  a  tax  on  land  and  accordingly 
a  direct  tax  has  never  been  decided. 

*  Pacific  Insurance  Co.  v,  Soule,  7  Wall.  488. 
«  Springer  v.  United  States,  102  U.  S.  586. 

'  Pacific  Insurance  Co.  v.  Soule,  7  Wall.  488. 

*  Veazie  Bank  v.  Fenne,  8  Wall.  588. 

»  National  Bank  v.  United  States,  101  U.  S.  1. 

«  Scholey  v,  Rew.  28  Wall.  381. 

^  Hylton  V,  United  States,  3  Dallas,  171 ;  Pacific  Insurance  Co.  v,  Soule» 
7  Wall.  488,  444 ;  Veazie  Bank  v.  Fenno,  8  WalL  588,  646 ;  Scholey  v. 
Rew,  28  WaU.   881,  847  ;  Springer  v.  United  States,   102  U.  S.  586,  602. 

^  4  Hamilton's  Brief  on  the  Carriage  Tax,  Hamilton's  Works  ( 1st  ed.), 
vol.  ii.  828 ;  Ibid.  (2ded.),  vol.  vii.  48 ;  Opinion  of  Judge  Paterson  in 
Hylton  V,  U.  S.,  3  Dallas,  171,  177 ;  Veazie  Bank  v,  Fenno,  8  Wall.  588, 
546 ;  Scholey  v.  Rew,  28  WalL  881,  847.  In  Hylton  v.  United  States,  8 
WaB.  171,  174,  Judge  Paterson  said  :  *'  Whether  direct  taxes  in  the 
sense  of  the  Constitution  comprehend  any  other  tax  than  a  capitation 
tax  and  a  tax  on  land  is  a  questionable  point.  If  Congress,  for  instance, 
should  tax  in  the  aggregate  or  mass  things  that  were  generally  ap- 
proved by  the  states  in  the  Union,  then,  perhaps,  the  rule  of  apportion- 
ment would  be  the  most  proper,  especially  if  an  assessment  was  to  in- 
tervene. This  appears  from  the  practice  of  some  of  the  states  to  have 
been  considered  as  a  direct  taxation.  Whether  it  be  so,  under  the  Con- 
stitution of  the  United  States,  is  a  matter  of  some  difficulty ;  but  as  it  is 
not  before  the  court  it  would  be  improper  to  give  any  decisive  opinion 
upon  it.  I  never  entertained  a  doubt  that  the  principal — I  will  not  say 
the  only — objects  that  the  framers  of  the  Constitution  contemplated  as 
falling  within  the  rule  of  apportionment  were  a  capitation  tax  and  a  tax 
on  land."  In  Veazie  Bank  v.  Fenno,  8  Wall.  533,  546,  Chief  Justice 
Chask  said:  ''It  may  further  be  taken  as  established  upon  the  discrimina- 
tion of  Paterson  that  the  words  direct  taxes,  as  used  in  the  Constitu- 
tion, comprehended  only  capitation  taxes,  and  taxes  on  land,  and  per- 
haps taxes  on  personal  property  byjgeneral  valuation  and  assessment  of 
the  various  properties  within  the  several  states."  In  Springer  v,  U.  S., 
102  U.  S.  586,  Mr.  Justice  Savage  said  :  "  Our  conclusions  are  tliat 
direct  taxes  within  the  meaning  of  the  Constitution  are  only  capitation 
taxes,  as  expressed  in  that  instrument,  and  taxes  on  real  estate." 
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§  11. — Objections  to  the  Constitutionality  of  the  Income 
Tax  on  Account  of  the  Small  Numbers  of  Persons 
affected  by  it. 
A  more  serious  objection  to  the  income  tax  consists 
in  the  fact  that  its  burden  is  confined  to  persons 
having  an  income  of  above  $4,000.  It  thus  excludes 
from  its  incidence  a  larger  portion  of  the  population  of 
the  United  States,  and  is  in  effect  class  legislation  con- 
fined to  those  who,  if  not  conceded  to  be  wealthy,  must 
at  least  be  admitted  to  be  well-to-do.  It  may  conse- 
quently be  claimed  that  the  tax  is  a  violation  of  that 
provision  of  the  Constitution  which  requires  that  *'all 
duties,  imposts,  and  excises  shall  be  uniform  through- 
out  the  United  States ; "  *  and  also  to  the  Fifth  Amend- 
ment which  provides  that  no  person  shall  ''be  deprived 
of  life,  liberty,  or  property  without  due  process  of  law ; 
nor  shall  private  property  be  taken  for  public  use  with- 
out just  compensation."  The  claim  is  further  made  that 
it  denies  the  persons  taxed  "  the  equal  protection  of  the 
laws."  But  that  language  is  to  be  found  only  in  the 
Fourteenth  Amendment  which  is  a  limitation  upon  the 
powers  of  the  states  alone. 

§  12. — Uniformity  of  Taxation  required  by  the  Constitu- 
tion. 
The  Constitution  provides  that  "all  duties,  imposts, 
and  excises  shall  be  uniform  throughout  the  United 
States."*  This  provision  was  not  contained  in  the  report 
to  the  Federal  Convention  of  the  Committee  of  Detail. 
In  the  subsequent  discussion  in  the  Convention  of  the 
clause  granting  Congress  the  power  of  taxation, 
McHenry  of  Maryland  and  Greneral  Pinckney  of  South 
Carolina  submitted  a  proposition  which  gave  to  the 
Congress  no  power  to  fix  ports  of  entry,  except  where 
the  State  Legislature  had  refused  to  act  upon  the  sub- 


3 


1  Ck>n8titution,  Article  I,  Section  8. 
*  Constitution,  Article  I,  Section  8. 
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ject  and  required  that  '^  all  duties,  imposts  and  excises, 
prohibitions  and  restraints,  laid  or  made  by  the  Legis- 
lature of  the  United  States  shall  be  uniform  and  equal 
throughout  the  United  States. "  These  with  other  proposi- 
tions were  referred  to  a  committee  composed  of  a  mem- 
ber from  each  state.  ^  A  few  days  later  the  committee 
reported  a  recommendation  of  the  following  clause  : 
'^  Nor  shall  any  regulation  of  salaries  or  revenues  give 
preference  to  the  ports  of  one  state  over  those  of  another, 
or  oblige  vessels  bound  to  or  from  any  state  to  enter, 
clear,  or  pay  duties  in  another,  and  all  tonnage,  duties, 
imposts  and  excises  laid  by  the  Legislature  shall  be  uni- 
form throughout  the  United  States."^ 

In  the  discussion  upon  this  recommendation  the  word 
*' tonnage"  was  stricken  out  as  comprehended  in 
*^  duties."  ^  **  On  the  question  on  the  clause  of  the  report 
.  .  .  (and  all  duties,  imposts,  and  excises,  laid  by  the 
Legislature,  shall  be  uniform  throughout  the  United 
States),  it  was  agreed  to  nem.  cony  Subsequently,  the 
clause  now  under  consideration  was  by  common  consent 
annexed  to  the  clause  concerning  the  power  of  taxation 
with  the  word  ^'  and  "  changed  to  "  but."  * 

The  uniformity  in  duties,  imposts,  and  excises  must 
exist  throughout  the  whole  territory  of  the  United 
States,  including  the  Territories  and  the  District  of 
Columbia  ;  while  in  the  apportionment  of  direct  taxes, 
Congress  has  discretion  to  relieve  the  Territories  or  the 
District  of  Columbia  from  such  taxation.^ 

It  has  been  said  that  uniformity  of  taxation  means 
an  equal  share  in  the  burdens  of  the  same,  and  includes 

'  Madison  Papers,  Elliot's  Debates,  2d  ed.,  vol.  v.,  p.  479. 

«lbid.,  p.  483. 

'Madison  Papers,  Elliot's  Debates,  2d  ed.,  voL  v.,  p.  503.  In  the 
printed  Journal,  New  Hampshire  and  South  Carolina  entered  in  the 
negative.  Madison  states  that  their  opposition  was  conJBined  to  the 
clause  which  forbade  Congress  to  oblige  vessels  to  enter,  clear,  or  pay 
duties  in  another  state  than  that  to  or  from  which  they  were  bound. 
Ibid.,  p.  503. 

*  Ibid.,  p.  543.  *  Loughborough  v.  Blake,  5  Wheaton,  817. 
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not  only  uniformity  in  the  rate  of  percentage,  but  also 
in  the  mode  of  assessment  prescribed  by  law.^  A  tax  is 
uniform  under  the  Constitution  of  the  United  States, 
when  it  operates  with  the  same  force  and  effect  in  every 
fisce  where  the  subject  of  it  is  found.^  There  are,  how- 
ever, dicta  in  judicial  opinions  which  intimate  that  this 
constitutional  provision  prevents  discrimination  against 
individuals  as  well  as  against  localities.^ 

A  tax  is  uniform  which  operates  with  uniformity  upon 
all  persons  of  the  same  class,  engaged  in  the  same  trade, 

1  Railroad  Tax  Cases  (County  of  Santa  Clara  v.  Southern  Pacific  R.  R. 
Co.),  18  Fed.  R.  885 ;  County  of  San  Mateo  v.  Southern  Pacific  R.  R.  Co., 
18  Fed.  R.  147 ;  8.  c.  8  Sawyer,  281 ;  County  of  San  Mateo  v.  Southern 
Pac.  R.  R.  Co.,  13  Fed.  R.  722,  735 ;  Exchange  Bank  of  Columbus  v. 
Hines,  30hio  St.  1, 14;  Inhabitants  of  Cheshire  v.  County  Commissioners, 
118  Mass.  386, 

*Head  Money  Cases,  112 U.  S.  580,  5»4,  per  Mr.  Justice  Miller  :  "The 
uniformity  here  described  has  reference  to  the  various  localities  in  which 
the  tax  is  intended  to  operate.  *  It  shall  be  imiform  throughout  the 
United  States.'  Is  the  tax  on  tobacco  void,  because  in  many  of  the 
states  no  tobacco  is  raised  or  manuf actiired  ?  Is  the  tax  on  distilled 
spirits  void,  because  a  few  states  pay  three-fourths  of  the  revenue  aris- 
ing from  it  ?  The  tax  is  uniform  when  it  operates  with  the  same  force 
and  effect  in  every  place  where  the  subject  of  it  is  found.  The  tax  in 
this  case,  which,  as  far  as  it  can  be  called  a  tax,  is  an  excise  duty  on 
the  business  of  bring^g  passengers  from  foreign  countries  into  this, 
by  ocean  navigation,  is  uniform,  and  operates  precisely  alike  in  every 
port  of  the  United  States  where  such  passengers  can  be  landed.'* 

*  Cary  v.  Curtis.  3  How.  U.  S,  236,  242,  245  ;  German  Company  Bank 
V.  Archbald,  15  Blatch.  398.  **  In  the  case  of  the  income  tax  enacted 
during  the  war  period,  seven  states  in  the  year  1869 — Massachusetts, 
New  York,  New  Jersey,  Pennsylvania,  Ohio,  Illinois  and  CaUfornia — 
possessed  forty  per  cent,  of  the  assessed  property  of  the  United  States,  and 
had  just  about  forty  per  cent,  of  the  population.  But  at  the  same  time 
these  same  seven  states  had  fully  three-fourths  of  the  entire  income  tax 
levied  by  the  Federal  Government  upon  the  entire  coimtry;  or,  to  put  it 
differently,  the  states  which  had  sixty  per  cent,  of  wealth  and  population 
of  the  country  paid  only  about  one -fourth  of  the  entire  tax.**  Is  the  Ex- 
isting Income  Tax  Law  Institutional  ?  by  David  A.  Wells.  The  Forums 
January,  1895,  p.  541.  An  ingenious  argument  that  the  exemption  of 
agricultural  stock  or  produce  consumed  by  the  family  of  the  producer 
niAkes  the  law  not  uniform  and  so  not  constitutional,  is  made  by  Aniftf^ 
J.  Pturker,  Jr.,  in  50  Albany  Law  Journal,  421. 
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or  owners  of  the  same  property.^  It  has  been  held  that 
uniformity  of  taxation  exists,  although  persons  holding 
less  than  a  specified  small  amount  of  the  property 
affected  are  exempted  from  its  operation.^  Thus,  a  tax 
on  a  bank  of  all  deposits  under  a  specified  sum  was  held 
uniform.  The  court  there,  however,  laid  stress  upon 
the  fact  that  the  tax  was  in  name  a  tax  on  the  bank 
and  not  on  the  depositors.^ 

§  13. — Invalidation  of  the  Tax  by  the  Exemptions. 

A  more  serious  objection  arises  under  the  claim  that 
the  new  law  is  in  effect  not  a  tax  upon  the  persons  whom 
it  seeks  to  subject  to  its  operation,  but  a  confiscation  of 
their  property.  The  denomination  of  a  levy  as  a  tax 
does  not  make  it  such.*  Thus,  it  has  been  held  that  a 
levy  of  money  by  a  state,  although  equally  assessed,  is 
not  a  tax  when  its  proceeds  are  devoted  to  private  and 
to  public  purposes.^  It  has  been  held  also  to  be  an  equal 
essential  attribute  of  a  tax  that  its  burden  be  equally 
apportioned  among  the  persons  or  the  property  which 
are  subjected  to  it.  Thus,  the  Supreme  Court  of  New 
Jersey  said  : 

'^  Taxation  operates  upon  a  community,  or  a  class  in  a  com- 
munity, according  to  some  rule  of  apportionment.  When  the 
amount  levied  upon  individuals  is  determined  without  regard 
to  the  amount  or  value  exacted  from  any  other  individual  or 
classes  of  individuals,  the  power  exercised  is  not  that  of  taxa- 

»  Head  Money  Cases,  112  U.  S.  580,  564. 

^  Grerman  Company  Bank  v.  Archbald,  15  Blatch.  398.  See  City  of  New 
Orleans  c.  Fourchj-,  30  La.  Ann.  910,  quoted  infra,  p.  41,  note  2. 

3  German  Company  Bank  v,  Arclibald,  15  Blatch.  398,  401. 

^'Loan  Association  v.  Topeka,  20  Wall.  655;  Cheaney  v.  Hooser,  9  B. 
Monroe  (Ky.)  330 ;  'County  of  San  Mateo  v.  Southern  Pacific  R.  R.  Co.,  18 
Fed.  R.  722  ;  County  of  Santa  Clara  v.  Southern  Pac.  R.  R.  Co.,  18  Fed.  R. 
385 ;  Lexington  v.  McQuillan's  Heirs,  9  Dana  (Ky.)  513  ; 'State  v.  Town- 
ship of  Readington,  36  N.  J.  Law,  66,  70. 

^  Loan  Association  v.  Topeka,  20  Wall.  655 ;  Lowell  r.  Boston,  111 
Mass.  454 ;  Cole  v.  LeGrange,  113  U.  S.  1 ;  Parkersburg  v.  Brown,  106 
U.  S.  487. 


Constitutional  Objections  to  the  Statute.    37 

tion,  but  of  eminent  domain.  A  tax  upon  the  persons  or  prop- 
erty of  A.,  B.,  and  C.  individually,  whether  designated  by 
name  or  in  any  other  way,  which  is  in  excess  of  an  equal 
apportionment  among  the  persons,  or  property  of  the  class  of 
persons  or  kind  of  property  subject  to  the  taxation,  is,  to  the 
extent  of  such  excess,  the  taking  of  private  property  for  a  pub- 
lic use  without  compensation.  The  process  is  one  of  confisca- 
tion, and  not  of  taxation."  ^ 

So,  the  Supreme  Court  of  Kentucky  said,  speaking 
through  Chief -Justice  Robertson  :  ^ '  An  exact  equaliza- 
tion of  the  burden  of  taxation  is  unattainable  and  Uto- 
pian. But  still  there  are  well-defined  limits  within 
which  the  practical  equality  of  the  Constitution  may  be 
preserved,  and  which,  therefore,  should  be  deemed  un- 
favorable barriers  to  legislative  power.  Taxation  may 
not  be  universal,  but  it  must  be  general  and  uniform. 
Thus,  if  a  capitation  tax  be  laid,  none  of  the  class  of  per- 
sons thus  taxed  can  be  constitutionally  exempt  upon  any 
other  ground  than  that  of  public  service ;  and,  if  a  tax  be 
laid  on  land,  no  appropriated  land  within  the  limits  of  the 
state  can  be  constitutionally  exempted,  un.less  the  owner 
be  entitled  to  such  immunity  in  consequence  of  public 
service.  The  legislature,  in  the  plenitude  of  its  taxing 
power,  cannot  have  constitutional  authority  to  exact 
from  one  citizen,  or  even  one  county,  the  entire  revenue 
for  the  whole  commonwealth.  Such  an  exaction,  by 
whatever  name  the  legislature  might  choose  to  call  it, 
would  not  be  a  tax,  but  would  be  undoubtedly  the  taxing 
of  private  property  for  public  use,  and  which  could  not 
be  done  constitutionally  without  the  consent  of  the  owner 
or  owners,  or  without  restitution  of  the  value  in  money. 
The  distinction  between  constitutional  taxation  and  the 
taxing  of  private  property  for  public  use  by  the  legisla- 
tive will  may  not  be  defensible  with  perfect  precision. 

'  State  V.  Township  of  Readington,  36  N.  J.  Law,  66.  70;  quoted  with 
approval  in  County  of  San  Mateo  r.  Southern  Pacific  R.  R.  Co. ,  13  Fed.  R. 
722,785. 
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But  we  are  clearly  of  the  opinion,  that  whenever  the 
property  of  a  citizen  shall  be  taken  from  him  by  the 
sovereign  will,  and  appropriated,  without  his  consent,  to 
the  benefit  of  the  public,  the  exaction  should  not  be  con- 
sidered as  a  tax,  unless  similar  contributions  be  made  by 
that  public  itself,  or  shall  be  exacted  rather  by  the  same 
public  will  from  such  constituent  members  of  the  same 
community,  generally,  as  own  the  same  kind  of  property. 
Taxation  and  representation  go  together,  and  represent- 
ative responsibility  is  one  of  the  chief  conservative  prin- 
ciples of  our  form  of  government.  When  taxes  are 
levied,  therefore,  they  must  be  imposed  on  the  public  in 
whose  name  and  for  whose  benefit  they  are  required,  and 
to  whom  those  who  impose  them  are  responsible.  And, 
although  there  may  be  a  discrimination  in  the  subjects  of 
taxations,  still  persons  in  the  same  class,  and  property  of 
the  same  kind,  must  generally  be  subjected  alone  to  the 
common  burden.  This  alone  is  taxation  according  to  our 
custom  of  constitutional  taxation  in  Kentucky.  And  this 
idea,  fortified  by  the  spirit  of  our  Constitution,  is,  in  our 
judgment,  confirmed  by  so  much  of  the  twelfth  section 
of  the  tenth  article  as  declares,  'Nor  shall  any  man's 
property  be  taken  or  applied  to  public  use  without  the 
consent  of  his  representatives,  and  without  just  compen* 
sation  being  previously  made  to  him.'  The  object  of  this 
great  guaranty  was  to  secure  every  citizen  against 
spoliation  by  a  dominant  faction  or  by  a  rapacious  public 
power,  acting  in  obedience  to  the  will  of  a  constituent 
body  for  whose  use  his  property  may  be  taken,  and  from 
whom  a  similar  contribution  is  required.  It  intended 
that  public  responsibility  and  the  power  of  exaction  for 
public  use  should  be,  in  some  degree,  commensurable,  and, 
therefore,  it  should  be  understood  as  providing  that  the 
public  shall  not  take  the  property  of  any  citizen  for  its 
own  use  without  his  consent  or  an  equivalent  in  money 
or  in  similar  contributions  by  itself.  If  this  be  not  its 
practical  effect,  it  is  a  mere  brutiun  fulmen,Siiid  may  al- 
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ways  be  evaded  by  exactions  made  in  the  f  als^  semblance 
of  taxation."* 

In  a  later  case  the  same  court  said,  speaking  through 
Chief -Justice  Marshall  : 

"  Conceding  to  the  General  Assembly  a  wide  range  of  dis- 
cretion as  to  the  objects  of  taxation,  the  kind  of  property  to  be 
made  liable,  and  the  extent  of  territory  within  which  the  local 
tax  may  operate,  it  is  argued,  in  the  opinion  referred  to,  that 
there  must  be  some  limit  to  this  legislative  discretion ;  which, 
in  the  absence  of  any  other  criterion,  is  held  to  consist  in  the 
discrimination  to  be  made  between  what  may  reasonably  be 
deemed  a  tax,  for  which  a  just  compensation  is  provided  in  the 
objects  to  which  it  is  to  be  devoted,  and  that  which  is  palpably 
not  a  tax,  but  which,  under  the  form  of  a  tax,  is  the  taking  of  pri- 
vate property  for  public  use,  without  just  compensation.  If  there 
be  such  a  fl^g^nt  and  palpable  departure  from  equity,  in  the 
burden  imposed ;  if  it  be  imposed  for  the  benefit  of  others,  or 
for  purposes  in  which  those  objecting  have  no  interest,  and  are, 
therefore,  not  bound  to  contribute,  it  is  no  matter  in  what  form 
the  power  is  exercised — whether  in  the  unequal  levy  of  the 
tax,  or  in  the  regulation  of  the  boundaries  of  the  local  govern- 
ment, which  results  in  subjecting  the  party  unjustly  to  local 
taxes,  it  must  be  regarded  as  coming  within  the  prohibition  of 
the  CJonstitution  designated  to  protect  private  rights  against 
aggression,  however  made,  and  whether  under  the  color  of 
recognized  power  or  not."  * 

"  When  such  exaction  is  made  without  reference  to  common 
ratio,  it  is  not  a  tax,  whatever  else  it  may  be  termed ;  it  is 
rather  a  forced  contribution,  amounting,  in  fact,  to  simple 
confiscation." ' 

An  exemption  of  a  certain  kind  of  property  either  di- 
rectly or  by  a  law  reducing  the  assessment  was  held 
void  where  the  state  Constitution  required  that  all  taxes 
be  '* proportional  and  reasonable."* 

'  aty  of  Lexington  v.  McQuillan's  Heirs,  9  Dana  (Ky.)  513,  517. 

*  Cheaney  v.  Hooeer,  9  B.  Monroe  (Ky.)  330,  338. 

*  Mr.  Justice  Field,  in  Ck>unty  of  Santa  Clara  v.  Southern  Pacific  R. 
Co.  18  Fed.  R.  585,  400. 

*  Inhabitants  of  Cheshire  v.  County  Commissioners,  117  Mass.  386. 
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It  is  true  that  the  courts  recognize  the  validity. of 
some  exemptions  from  taxation.  Property  which  is  con- 
sidered to  be  used  in  a  way  beneficial  to  the  community, 
such  as  the  property  of  religious  or  charitable  corpo- 
rations, may  be  exempted  from  taxation.  So,  persons 
whose  means  are  insufficient  to  enable  them  to  contribute 
to  the  expense  of  the  support  of  the  government  may 
also  be  exempted.^  It  may  well  be  claimed,  however, 
that  the  limit  of  this  exemption,  although  largely  within 
the  discretion  of  the  Legislature,  cannot  be  so  abso- 
lutely. 

"Absolute  equality  and  uniformity  may  not  be  at- 
tainable in  practice,  but  an  approximation  to  them  is 
possible,  and  any  plain  departure  from  the  rule  will  defeat 
the  tax."*  Suppose  that  Congress  should  enact  a  law 
imposing  an  income  tax  upon  a  single  individual,  select- 
ing for  that  purpose  the  richest  man  in  the  United  States, 
or  some  other.  In  either  case,  the  courts  would  un- 
doubtedly hold  the  attempted  imposition  not  a  tax,  but 
a  confiscation,  and  consequently  invalid.^ 

Is  there  any  difference  in  principle  between  such  a 
law  and  one  which  should  exempt  from  liability  all  persons 
having  less  than  a  specified  income,  which  income  was 
possessed  by  but  one  individual  in  the  United  States? 
If  such  an  act  would  be  concededly  unconstitutional, 
upon  what  distinction  rests  the  validity  of  a  tax  law 
which  exempts  all  individuals  having  less  than  a  speci- 
fied income,  and  includes  in  the  exemption  many  who  are 
amply  able  to  contribute  to  the  support  of  the  govern- 
ment, so  that  it  is  clearly  the  intention  of  the  law-maker 
to  legislate  against  specified  classes  of  the  community, 

*  Cit>'  of  New  Orleans  r.  Fourchy,  30  La.  Ann.  910. 

*  Mr.  Justice  Field  in  County  of  San  Mateo  v.  Southern  Pacific  R.  R.  Co., 
16  Fed.  R.  722,  734.  See  also  Worth  r.  Wilmington  R.  R.  Co.,  89  N.  C. 
291;  Marion  R.  R.  Co.  v.  Chaniplain,  37  Kansas  682. 

*  Lexington  r.  McQuillan's  Heirs,  9  Dana  (Ky.)  513.  quoted  stipra, 
cited  with  approval  in  County  of  San  Mateo  t\  Southern  Pacific  R.  R.  Co., 
13  Fed.  R.  722,  734  ;  County  of  Santa  Clara  v.  Southern  Pacific  R.  Co.,  13 
Fed.  Ry.,etc.,  Sa'),  400. 
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and  to  impose  upon  them  more  than  their  fair  share  of 
the  burden  of  supporting  the  government  ? 

If  an  act  is  constitutional  which  exempts  all  whose 
annual  income  is  less  than  $4,000,  and  taxes  those 
whose  income  is  greater,  why  might  not  Congress 
exempt  those  with  the  greater  income  and  confine  the 
tax  to  those  with  an  annual  income  less  than  $4,000  ? 
The  danger  of  such  legislation  is  not  chimerical,  for  on 
the  statute  books  of  Arkansas  may  be  found  an  exemp- 
tion of  those  manufacturers  and  miners  whose  monthly 
income  exceeds  a  specified  sum.^ 

The  questions  here  suggested  are  interesting  and  im- 
portant, but  the  writers  express  no  opinion  as  to  their 
ultimate  answers.^ 

§  14. — Alleged  Unconstitutionality  of  the  Discrimination 
against  Corporations, 
The  act  may  be  further  attacked  from  a  similar  point 
of  view,  because  it  discriminates  against  corporations  by 
taxing  all  their  profits  without  that  deduction  of  $4,000 
which  is  allowed  in  the  case  of  individuals.  Mr.  Justice 
Field  and  Judge  Sawyer,  in  the  San  Mateo  Tax  Case,  held 
the  provision  of  the  California  Constitution  which  pro- 
vided that  in  estimating  their  property  for  the  purpose  of 
taxation,  railroad  and  other  quasi-public  coiporations 
should  not  be  entitled  to  a  deduction  of  the  amount  of 
mortgages,  although  such  deductions  were  allowed  to  in- 
dividuals, to  be  unconstitutional  as  an  infringement  of  the 

*  Arkansas  Acts  of  1871 ;  Cooley  on  Taxation,  3d  Ed.  171. 

'  In  Massachusetts  a  succession  tax,  which  exempted  successors  of 
flO,000  or  less,  was  held  oonstatutional.  Minit  r.  Winthrop,  162  Mass.  113. 
See,  however,  the  strong  dissenting  opinion  of  Judge  Lathrop. 

In  Louisiana  an  exemption  of  $>')00  was  lield  not  to  be  a  violation  of 
the  requirement  of  unformity  under  the  State  Constitution.  City  of  New 
Orleans  r.  Fourchy,  80  La.  Ann.  910  (1878),  Spencer,  J.  TJie  court 
avoided  the  question  whether  an  exemption  of  $1,000  was  constitutional 
because  there  was  no  proof  that  such  exemption  was  in  fact  allowed. 
"  True  there  was  a  law  of  the  state  authorizing  and  directing  such  ex- 
emption, but  non  constat  that  the  city  did  so,  especially  if  the  doing  so 
would  be  unconstitutionaL** 
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Fourteenth  Amendment  to  the  Federal  Constitution.^ 
Mr.  Justice  Field  said,  speaking  of  the  Fourteenth 
Amendment : 

'<  The  concluding  clause  of  its  first  section  was  designed  to 
cover  all  cases  of  possible  discriminating  and  partial  legislation 
against  any  class,  in  ordaining  that  no  state  shall  deny  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws. 
Equality  of  protection  is  thus  made  the  constitutional  right  of 
every  person ;  and  this  equality  of  protection  implies  not  only 
that  the  same  legal  remedies  shall  be  afforded  to  him  for  the 
prevention  or  redress  of  wrongs  and  the  enforcements  of  rights, 
but  also  that  he  shall  be  subjected  to  no  greater  burdens  or 
charges  than  such  as  are  equally  imposed  upon  similar  property 
of  others,  similarly  situated,  and  thus  made  to  bear  an  unequal 
share  of  the  public  burdens.  Property  may  indeed  be  classi- 
fied, and  different  kinds  be  subject  to  different  rates.  Heal 
property  may  be  taxed  at  one  rate  and  personal  property  at 
another.  Property  in  particular  places  may  be  taxed  for  local 
purposes,  while  property  situated  elsewhere  is  exempt 
Licenses  may  also  vary  in  amount,  according  to  the  calling  or 
business  for  which  they  are  exacted.  But  arbitrary  distinctions 
not  arising  from  real  differences  in  the  character  or  situation 
of  the  property,  or  which  do  not  operate  alike  upon  all  property 
of  the  same  kind  similarly  situated,  are  forbidden  by  the 
amendment.  Equality  in  the  imposition  of  burdens  is  the 
constitutional  rule  as  applied  to  the  property  of  individuals, 
where  it  is  subject  to  taxation  at  all ;  and  this  imports  that  a 
uniform  mode  shall  be  followed  in  the  estimate  of  its  value,  and 
that  the  contribution  exacted  shall  be  in  some  uniform  propor- 
tion to  such  value  prescribed,  according  to  the  nature  or  posi- 
tion of  the  property.  All  state  action,  constitutional  or 
legislative,  impinging  upon  the  enforcement  of  this  rule,  must 
give  way  before  it.^ 

"The  Fourteenth  Amendment  of  the  Constitution,  in  declaring 
that  no  state  shall  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws,  creates  a  limitation  upon  the 

>  County  of  San  Mateo  v.  Southern  Pacific  R.  R.  Co.,  13  Fed.  R.  146  ; 
County  of  Santa  Clara  v.  Southern  Pacific  R,  R.  Co.,  IS  Fed.  R.  8S5. 

*  County  of  San  Mateo  v.  Southern  Pacific  R.  R.  Co.,  13  Fed.  R.,  145, 
at  pp.  150,  151. 
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exercise  of  all  the  powers  of  the  state  which  can  touch  the 
mdividual  or  his  property,  including  among  them  that  of 
taxation.  Whatever,  the  state  may  do,  it  cannot  deprive  any 
one  within  its  jurisdiction  of  the  equal  protection  of  the  laws. 
And  by  equal  protection  of  the  laws  is  meant  equal  security 
under  them  to  every  one  on  similar  terms,  in  his  life,  his  liberty, 
his  property,  and  in  the  pursuit  of  happiness.  It  implies  not 
only  accessibility  by  him,  on  the  same  terms  with  others,  to 
the  courts  of  the  country  for  security  of  his  person  and  prop- 
erty, the  prevention  and  redress  of  wrongs,  and  the  enforce- 
ment of  contracts,  but  also  an  exemption  from  any  greater 
burdens  or  charges  than  such  as  are  equally  imposed  upon  all 
others  under  like  circumstances. 

•*  Unequal  exactions  in  every  form,  or  under  any  pretence,  are 
absolutely  forbidden ;  and,  of  course,  unequal  taxation,  for  it  is 
in  that  form  that  offensive  burdens  are  usually  laid.  It  is  not 
possible  to  conceive  of  equal  protection  under  any  system  of 
laws,  where  arbitrary  and  unequal  taxation  is  permissible; 
where  different  persons  may  be  taxed  on  their  property  of  the 
same  kind,  similarly  situated,  at  different  rates;  where,  for 
instance,  one  may  be  taxed  at  one  per  cent,  on  the  value  of  his 
property,  another  at  two  or  five  per  cent.,  or  where  one  may  be 
thus  taxed  according  to  his  color,  because  he  is  white,  or  black, 
or  brown,  or  yellow,  or  according  to  any  other  rule  than  that  of 
a  fixed  rate  proportionate  to  the  value  of  his  property.*  As 
the  foundation  of  all  just  and  equal  taxation  is  the  assessment 
of  the  property  taxed,  that  is,  the  ascertainment  of  its  value,  in 
order  that  the  tax  may  be  estimated  according  to  some  ratio 
to  the  value,  uniformity  of  taxation  necessarily  requires  uni- 
formity in  the  mode  of  assessment,  as  well  as  in  the  rate  of 
taxation,  or,  to  quote  the  language  of  the  Supreme  Court  of 
Ohio  expressing  the  same  thought:  *  Uniformity  in  taxing 
implies  equality  in  the  burden  of  taxation,  and  this  equality  of ' 
burden  cannot  exist  without  uniformity  in  the  mode  of  assess- 
ment as  well  as  in  the  rate  of  taxation.'  {Exchange  Bank  of 
Cdttmlnis  v.  Hines^  3  Ohio  St.  Rep.) "  * 

*  County  of  San  Siateo  v.  Southern  Pacific  Railroad  Company,  13  Fed. 
R.  722,  at  page  733. 

*  County  of  San  Sdlateo  v.  Southern  Pacific  R.  R.  Co.,  13  Fed.  R.,  722, 
at  page  788. 
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In  a  later  case  the  Supreme  Court  of  the  United  States 
said^  speaking  through  the  same  Justice  : 

^' The  amendment  does  not  prevent  the  classification  of  prop- 
erty for  taxation,  subjecting  one  kind  of  property  to  one  rate  of 
taxation,  and  another  kind  of  property  to  a  different  rate — 
distinguishing  between  franchises,  licenses,  and  privileges,  and 
visible  and  tangible  property,  and  between  real  and  personal 
property.    Nor  does  the  amendment  prohibit  special  legisla- 

m 

tion.  Indeed,  the  greater  part  of  all  legislation  is  special, 
either  in  the  extent  to  which  it  operates,  or  the  objects  sought 
to  be  obtained  by  it.  And  when  such  legislation  applies  to 
artificial  bodies,  it  is  not  open  to  objection  if  all  such  bodies 
are  treated  alike  under  similar  circumstances  and  conditions, 
in  respect  to  the  privileges  conferred  upon  them  and  the 
liabilities  to  which  they  are  subjected."  ^ 

The  Revised  Statutes  provide  that  "  All  persons  within  the 
jurisdiction  of  the  United  States  shall  have  the  same  right  in 
every  state  and  territory  to  make  and  enforce  contracts,  to 
sue,  be  parties,  give  evidence,  and  to  the  full  and  equal  benefit 
of  all  laws  and  proceedings  for  the  security  of  persons  and 
property  as  is  enjoyed  by  white  citizens,  and  shall  be  subject 
to  like  punishment,  pains,  penalties,  taxes,  licenses,  and  exac- 
tions of  every  kind,  and  to  no  other."  ■ 

Neither  the  Fourteenth  Amendment  nor  any  part  of 
the  Revised  Statutes  are,  of  course,  directly  binding 
upon  Congress.  They  may,  however,  perhaps  be  con- 
sidered as  some  evidence  of  the  opinions  of  the  American 
people  upon  those  limits  to  legislative  power  which  are 
said  to  be  necessarily  implied  in  all  constitutional  govern- 
ments irrespective  of  the  express  provisions  of  a  written 
Constitution.^ 

§  15. — Constitutional    Objections   to   Extra-territorial 
Taxation. 
The  act  provides  for  the  levy  of  the  income  tax,  ^'  upon 

>  Home  Insurance  Co.  v.  New  York  State,  134  U.  S.  594-606. 

»  U.  S.  R.  S.,  ^  1977.    3  Loan  Association  v.  Topeka,  20  Wallace,  658. 
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the  gains,  profits,  and  income  received  in  the  preceding 
calendar  year  by  every  citizen  of  the  United  States, 
whether  residing  at  home  or  abroad, "  *  *  *  **anda 
like  tax  shall  be  levied,  collected,  and  paid  annually  upon 
the  gains,  profits,  and  income  from  all  property  owned 
and  of  every  business,  trade,  or  profession  carried  on  in 
the  United  States  by  persons  residing  without  the  United 
States."  ^  It  may  be  claimed  that  so  much  of  this  tax  as 
affects  non-residents  is  invalid  as  extra-territorial  taxa- 
tion.* This  claim,  however,  seems  to  be  without  support. 
There  are  dicta  of  the  Supreme  Court  of  the  United 
States,  which  have  been  claimed  to  support  the  doctrine 
that  the  States  have  no  power  of  extra-territorial  taxa- 
tion.' A  critical  examination  of  these  cases,  however, 
wiU  show  that  the  acts  in  question  were  held  void, 
because  in  one  case,  the  statute  passed  subsequent  to  an 
indebtedness  by  a  domestic  corporation  to  a  citizen  of 
another  state,  authorized  the  corporation  to  deduct  from 
the  interest  which  he  promised  to  pay  to  such  creditor  the 
amount  of  the  tax  paid  by  the  state,  and  thus  impaired  the 
obligation  of  its  contract ;  *  and  in  another  because  the  tax 
discriminated  against  citizens  of  other  states  ;  ^  and  in  a 
third  because  it  was  held  to  be  an  unreasonable  regulation 
of  the  right  to  maintain  a  railroad  in  the  taxing  state  to 
oblige  a  foreign  railroad  company  to  collect  a  tax  out  of 
the  interest  due  at  its  home  office  without  the  state  to 
residents  of  such  state,  and  to  be,  moreover,  an  impairment 
by  the  state  of  the  obligation  of  its  contract  by  which  it 
first  admitted  the  foreign  railroad.*  The  Supreme  Court 
has  held  that  a  state  may  compel  one  of  its  own  citizens 
to  pay  a  tax  upon  personal  property,  such  as  mortgages 

'  Section  32. 

*  State  Tax  on  Foreign-held  Bonds,  15  Wall.  300;  Ward  v,  Maryland, 
12  Wall.  418,  428. 

»  N.  Y.  L.  E.  &  W.  R.  R.  Co.  v.  Pennsylvania,  153  U.  S.  628. 
«  State  Tax  on  Foreign-held  Bonds,  15  Wall.  800. 

*  Ward  V,  Maryland.  12  Wall.  421,  428. 

.  •  N.  Y.  L.  E.  &  W.  R.  R.  Co.  t?.  Pennsylvania,  153  U.  S.  628. 
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executed  and  secured  by  a  lien  upon  the  property  iu 
another  state.  ^  Whatever  may  be  the  limitations  upon 
the  power  of  the  states  in  this  respect,  the  taxing  power 
of  the  United  States  is  not  thus  limited. 

Congress  may  tax  all  persons  within  the  United  States 
and  all  property  within  the  United  States,  whether  owned 
by  residents  or  non-residents,  including  debts  due  by 
residents  of  the  United  States  to  non-resident  aliens, 
which  may  be  collected  from  the  debtor  under  a  statute 
authorizing  him  to  deduct  the  amount  of  the  tax  from 
the  sum  due  his  debtor.^  This  last  power  is  not  possessed 
by  the  several  states.^ 

1  Kirkland  v,  Hotchkiss,  100  U.  S.  491. 

*  In  this  statement  the  writer  has  followed  the  opinion  of  Mr.  Jnatioe 
Bradley,  with  whom  Mr.  Justice  Harlan  concurred,  in  United  States 
V,  Erie  Railway  Company,  106  XJ.  S.  827,  Appendix,  pp.  708-705,  since  he 
considers  the  reasoning,  on  which  the  opinion  of  the  court  in  that  case 
and  Kailroad  Ck>mpany  v.  Collector,  100  U.  S.  595,  is  based,  inconsist- 
ent with  the  case,  holding  that  states  have  no  power  to  impose  such  tax- 
ation. The  question  at  bar  was  the  construction  of  that  section  of  the 
Income  Tax  (Section  122  of  the  Act  of  June  30,  1864,  Chapter  178,  as 
amended  by  the  Act  of  July  18,  1866,  Ch.  184),  which  taxes  railroad  and 
other  transportation  companies  upon  dividends  and  interest  for  money 
loaned  on  the  security  of  bonds  or  other  evidences  of  interest  to  the 
amount  of  five  per  cent.,  and  authorized  such  corporations  to  deduct  and 
withhold  from  all  payments  on  the  account  of  any  interest,  or  coupons, 
or  dividends  due  and  payable  as  aforesaid,  the  state  tax,  providing  that 
the  payment  of  the  tax  **  should  discharge  said  company  ftom  that 
amount  of  dividend,  or  interest,  or  coupon  on  the  bonds,  or  other  evi- 
dence of  their  indebtedness  so  held  by  any  person  or  party  whatever ; 
except  where  said  companies  may  have  contracted  otherwise.*^  In 
Railroad  Company  v.  Collector,  100  U.  S.  595,  598-599,  the  Supreme 
Court  unanimously,  in  an  opinion  delivered  by  Mr.  Justice  Mtt.t.wr^  sus- 
tained the  taxation  on  the  following  grounds  :  **  The  tax,  in  our  opinion, 
is  essentially  an  excise  on  the  business  of  the  class  of  corporations  men- 
tioned in  the  statute.  Tlie  section  is  a  part  of  the  system  of  taxing  in- 
comes, earnings,  and  profits  adopted  during  the  late  war,  and  abandoned 
as  soon  after  that  war  was  ended  as  it  could  be  done  safely.  The  cor- 
porations mentioned  in  this  section  are  those  engaged  in  furnishing  road- 
ways and  water-ways  for  the  transportation  of  persons  and  property, 
and  the  manifest  purpose  of  the  law  was  to  levy  the  tax  on  the  net 
earnings  of  such  companies.    How  were  these  *  earnings,  profttSi  in- 

*  State  Tax  on  Foreign-held  Bonds,  15  Wall  800. 
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Congress  has  the  power  to  compel  a  resident  of  the 
United  States  to  pay  a  tax  upon  personal  property  owned 

comes  or  gains  '  to  be  most  certainly  ascertained  ?  In  every  well-con- 
ducted corporation  of  this  character  these  profits  were  disposed  of  in 
one  of  four  methods ;  namely,  distributed  to  its  stockholders  as  divi- 
dends, used  in  the  construction  of  its  roads  or  canals,  paid  out  for  inter- 
est on  its  funded  debts,  or  carried  to  a  reserve  or  other  fund  remaining 
in  its  hands.  Looking  to  these  modes  of  distribution  as  the  surest  evi- 
dence of  the  eiUmings  which  Congress  intended  to  tax,  and  as  less  liable 
to  evasion  than  any  other,  the  tax  is  imposed  upon  all  of  them.  The 
books  and  records  of  the  company  are  thus  made  evidence  of  the  profits 
they  have  made,  and  the  corporation  itself  is  made  responsible  for  the 
payment  of  the  tax.  Manifestly  such  a  mode  of  ascertaining  the  net 
earnings  of  the  company  would  not  be  complete  unless  the  sums  paid 
as  interest  on  their  bonded  debts  were  taken  into  the  account.  Of  course 
it  was  competent  for  Congress  to  tax  only  the  earnings  after  deducting 
this  interest  paid  on  their  debt,  or  to  treat  the  sum  so  paid  as  part  of  the 
net  earnings,  and  paid  out  of  them  as  dividends  were.  It  adopted  the 
latter  pc^cy.  It  results  from  this  course  of  observation  that  the  tax 
was  not  laid  on  the  bondholder  who  received  the  interest,  but  on  the 
earnings  of  the  corporation  which  paid  the  interest.  It  is  very  true  that 
the  act  went  further,  and  declared  that,  except  when  the  company 
had  contracted  otherwise,  it  might  deduct  this  tax  from  the  amount  due 
the  bondholders.  And  where  the  bondholder  was  subject  to  congres- 
sional legislation,  by  reason  of  citizenship,  residence,  or  situs  of  the 
property  taxed,  it  was  within  the  lawful  power  of  Congress  so  to  do. 
Whether,  as  a  question  of  international  law,  this  declaration  would 
relieve  the  corporation  from  the  obligation  to  pay  its  foreign  bond- 
holders the  full  sum  for  which  it  contracted,  we  need  not  discuss ;  for 
this  court,  on  all  such  subjects,  is  bound  by  the  legislative  and  political 
departments  of  its  own  government  The  tax  is  laid  by  Congress  on  the 
net  earnings,  which  are  the  results  of  the  business  of  the  corporation,  on 
which  Congress  has  clearly  a  right  to  lay  it ;  and  being  lawfully  assessed 
and  paid,  it  cannot  be  recovered  back  by  reason  of  any  inefiiciency  or 
ethical  objection  to  the  remedy  over  against  the  bondholder.**  In  this 
case,  which  involved  but  a  small  amount,  there  was  no  dissent.  In 
a  subsequent  case  of  United  States  v.  Erie  Railway  Co.,  106  U.  S.  827, 
880,  which  involved  a  large  amount,  a  majority  of  the  court  based  their 
decision  on  the  authority  of  the  former  case  without  further  reasoning. 
Mr.  Justice  Field,  who  had  concurred  in  the  former  judgment,  in  a 
strong  dissenting  opinion  demonstrated  that  the  tax  was  in  effect  upon 
the  bondholders  and  not  upon  the  corporation  ;  and  argued  that  **  There 
are  limitations  upon  the  powers  of  all  governments,  without  any  express 
designatkm  of  them  in  their  organic  law ;  limitations  which  inhere  in 
their  very  nature  and  structure,  and  this  is  one  of  them, — that  no  right- 
ful authority  can  be  exercised  by  them  over  alien  subjects,  or  citizens 
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'^    by  him  which  is  situtated  in  a  foreign  country  and  upon 
f    which  he  pays  taxes  there.* 

resident  abroad,  or  over  their  property  there  situated."  The  concurring 
opinion  of  Mr.  Justice  Bradley,  with  whom  Mr.  Justice  Harlan 
agreed,  is  contained  in  the  Appendix  of  that  volume  at  pp.  708-705, 
which  is  as  follows  :  **  I  concur  in  the  judgment  of  the  court  in  this 
case,  but  not  for  the  reasons  given  in  Railroad  Company  v,  CoUectpr, 
100  U.  S.  595.  I  concurred  in  the  judgment  in  that  case,  as  in  this,  on 
grounds  essentially  different  from  those  given  by  the  court.  I  always 
regarded  the  tax  which,  by  the  one  hundred  and  twenty-second  section 
of  the  Internal  Revenue  Act  of  1864,  was  laid  upon  the  interest  payable 
on  the  bonds  and  upon  the  dividends  declared  on  the  stock  of  railroad 
and  other  corporations,  as  a  tax  on  the  incomes  pro  tanto  of  the  holders  of 
such  bonds  and  stock.  Stockdale  r.  Insurance  Companies,  dO  Wall.  828, 
333  ;  Railroad  Company  v.  Rose,  95  U.  S.  78.  The  interest  payable  on 
bonds  was  not  a  tax  upon  the  companies  in  respect  of  a  debt  owed  by 
them,  nor  upon  the  property  represented  thereby.  The  property  ob- 
tained by  the  proceeds  of  the  loans  represented  by  the  bonds  was  taxable 
(if  not  taxed)  in  another  form,  and  consisted  of  the  railroad  tracks  or 
canal,  and  other  specific  property  of  the  companies  respectively.  If 
taxed  directly,  it  was  indirectly  by  means  of  the  duty  of  two  and  a  half 
per  cent,  which  was  laid  on  their  gross  earnings.  The  tax  laid  upon 
their  bonds  was  intended  to  affect  the  ovniers  of  them ;  and  whilst  the 
companies  were  directed  to  pay  it,  they  were  authorized  to  retain  the 
amount  from  the  instalments  due  to  the  bondholders,  whether  citizens 
or  aliens.  The  objection  that  Congress  bad  no  power  to  tax  non-resident 
aliens  is  met  by  the  fact  that  the  tax  was  not  assessed  against  them  per- 
sonally, but  against  the  rem,  the  credit,  the  debt  due  to  them.  Congress 
has  the  right  to  tax  all  property  within  the  jurisdiction  of  the  United 
States,  with  certain  exceptions  not  necessary  to  be  noted.  In  this  case, 
the  money  due  to  non-resident  bondholders  was  in  the  United  States,— 
in  the  hands  of  the  company, — ^before  it  could  be  transmitted  to  London, 
or  other  place  where  the  bondholders  resided.  Whilst  here,  it  was  liable 
to  taxation.  Congress,  by  the  internal  revenue  law,  by  way  of  tax, 
stopped  a  part  of  the  money  before  its  transmission,  namely,  five  per 
cent,  of  it.  Plausible  grounds  for  levying  such  a  tax  might  be  assigned. 
It  might  be  said  that  the  creditor  is  protected  by  our  laws  in  the  enjoy- 
ment of  the  debt ;  that  the  whole  machinery  of  our  courts  and  the  phjrs- 
ical  power  of  the  government  are  placed  at  his  disposal  for  its  security 
and  collection. 

**  Whether  taxation  thus  imposed  would  be  respected  by  foreign  gov- 
ernments if  the  creditor  could  bring  before  their  courts  tlie  debtor  com- 
pany or  its  property,  does  not  concern  us  in  considering  the  question 
now  presented.    There  is  nothing  in  the  Constitution  which  authorizes 

»  Kirkland  t\  Hotchkiss,  100  U.  S,  491. 
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§  16. — ConstitutioncUity  of  Federal  Tcuc  upon  State  Offi- 
cers and  Contractors^  State  or  Municipal  Bonds 
and  State  Corporations. 

The  act  provides  "  that  salaries  due  to  state,  county 
or  municipal  officers  shall  be  exempt  from  the  income 
tax  herein  levied."  *  The  former  acts  contained  no  such 
express  exemption,  but  it  was  held  that  the  Constitution 
compelled  the  exemption  by  impUcation. 

The  reasoning  upon  which  this  decision  was  founded  is 
thus  stated  in  the  opinion  by  Mr.  Justice  Nelson  : 

this  court,  or  any  other  court,  to  disafiton  the  power  of  Congress  to  lay 
the  tax.  Congress  is  its  own  judge  of  the  propriety  or  expediency  of 
laying  it. 

"  Indeed,  so  far  as  the  power  of  Congress  is  concerned,  regarded  in 
reference  to  any  power  the  courts  have  to  limit  or  restrain  it,  I  see  no 
reason  why  Congress  may  not  lay  a  tax  upon  any  property  on  which  the 
government  can  lay  its  hands,  whether  within  or  without  the  jurisdic- 
tion of  the  United  States.  If,  in  imitation  of  the  dues  levied  by  Den- 
mark upon  vessels  passing  through  the  Cattegat  Sound,  Congress  should 
levy  a  duty  upon  all  vessels  passing  through  the  strait  of  Florida,  I  do 
not  know  of  any  power  which  the  courts  possess  to  prevent  it.  It  might 
create  complications  with  foreign  governments,  it  is  true,  and  involve 
the  country  in  war ;  but  Congress  has  the  power,  if  it  chooses  to  take 
the  responsibility,  of  creating,  or  giving  occasion  to  such  complications. 
The  responsibility  rests  upon  it  alone. 

*'  So  if ,  in  taxing  money  due  from  the  citizens  of  the  United  States  to 
foreign  citizens,  any  complications  arise  with  the  governments  to  which 
Uie  latter  are  subject,  Congress  alone  has  the  responsibility,  and  is  the 
only  department  of  our  government  which  has  a  right  to  take  such  a 
reeponsibility.  In  State  Tax  on  Foreign-held  Bonds,  15  Wall.  900,  the 
state  legislature  had  laid  a  tax  on  the  interest  payable  upon  the  bonds  of 
all  corporations  doing  business  in  the  state ;  and  authorized  the  com- 
panies to  retain  the  amount  out  of  the  interest  payable  to  the  bond- 
holders without  regard  to  their  residence  or  nationality.  I  concurred  in 
the  judgment  rendered  in  that  case  on  the  ground  that  the  state,  in 
passing  such  a  law,  applicable  to  pre-existing  contracts,  exceeded  its 
just  powers  under  our  form  of  government,  and  that  the  law,  in  its 
effect  upon  non-resident  bondholders,  impaired  the  obligation  of  the 
contract. 

"  Considering,  therefore,  that  if  Cdhgress  chooses  to  take  the  responsi- 
bility of  levying  such  a  task  as  the  one  in  question,  the  courts  have  no 
power  to  control  its  action,  or  to  give  any  relief  to  parties  affected  by  it, 
I  concur  in  the  judgment  of  reversal.*^ 

*  Section  32. 
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<'  It  is  a  familiar  rule  of  constraction  of  the  Constitution  of  the 
Union,  that  the  sovereign  powers  vested  in  the  State  govern- 
ments by  their  respective  constitutions  remained  unaltered  and 
unimpaired,  except  so  far  as  they  were  granted  to  the  govern- 
ment of  the  United  States.  That  the  intention  of  the  framers 
of  the  Constitution  in  this  respect  might  not  be  misunderstood, 
this  rule  of  interpretation  is  expressly  declared  in  the  Tenth 
Article  of  the  Amendments,  namely :  '  The  powers  not  dele- 
gated to  the  United  States  are  reserved  to  the  States  respect- 
ively, or  to  the  people.'  The  government  of  the  United 
Tfiiitri  States,  therefore,  can  claim  no  powers  which  are  not 
granted  to  it  by  the  Constitution,  and  the  powers  actually 
granted  must  be  such  as  are  expressly  given,  or  given  by 
necessary  implication. 

''The  general  government,  and  the  States,  although  both 
exist  within  the  same  territorial  limits,  are  separate  and  dis- 
tinct sovereignties,  acting  separately  and  independently  of  each 
other,  within  their  respective  spheres.  The  former  in  its 
appropriate  sphere  is  supreme;  but  the  States  within  the 
limits  of  their  powers  not  granted,  or,  in  the  language  of  the 
Tenth  Amendment,  'reserved,'  are  as  independent  of  the 
general  government  as  that  government  within  its  sphere  is 
independent  of  the  States. 

"  The  relations  existing  between  the  two  governments  are 
well  stated  by  the  present  Chief  Justice  in  the  case  of  Lane 
County  V.  Oregon^  7  Wall.  76.  'Both  the  States  and  the 
United  States,'  he  observed, '  existed  before  the  Constitution. 
The  people,  through  that  instrument,  established  a  more  per- 
feet  union,  by  substituting  a  national  government,  acting  with 
ample  powers  directly  upon  the  citizens,  instead  of  the  Con- 
federate government,  which  acted  with  powers  greatly  re- 
stricted, only  upon  the  States.  But  in  many  of  the  articles  of 
the  Constitution,  the  necessary  existence  of  the  States,  and 
within  their  proper  spheres,  the  independent  authority  of  the 
States,  are  distinctly  recognized.  To  them  nearly  the  whole 
charge  of  interior  regulation  is  committed  or  left ;  to  them,  and 
to  the  people,  all  powers,  not  expressly  delegated  to  the 
national  government,  are  reserved.'  Upon  looking  into  the 
Constitution,  it  will  be  found  that  but  a  few  of  the  articles  in 
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that  instromeut  could  be  carried  into  practical  effect  without 
the  exiBtence  of  the  States. 

^*  Two  of  the  great  departments  of  the  government,  the  ex- 
ecutive and  legislative,  depend  upon  the  exercises  of  the 
powers,  or  upon  the  people  of  the  States.  The  Constitution 
guarantees  to  the  States  a  republican  form  of  government,  and 
protects  each  ag^iinst  invasion  or  domestic  violence.  Such 
being  the  separate  and  independent  condition  of  the  States  in 
our  complex  system,  as  recognized  by  the  Constitution,  and 
the  existence  of  which  is  so  indispensable,  that,  without  them, 
the  general  government  itself  would  disappear  from  the  family 
of  nations,  it  would  seem  to  follow,  as  a  reasonable,  if  not  a 
necessary  consequence,  that  the  means  and  instrumentalities 
employed  for  carrying  on  the  operations  of  their  governments, 
for  preserving  their  existence,  and  fulfilling  the  high  and 
responsible  duties  assigned  to  them  in  the  Constitution,  should 
be  left  free  and  unimpaired,  should  not  be  liable  to  be  crippled, 
much  less  defeated,  by  the  taxing  power  of  another  govern-  , 
ment,  which  power  acknowledges  no  limits  but  the  will  of  the  / 
l^islative  body  imposing  the  tax.  And,  more  especially,  those  ' 
means  and  instrumentalities  which  are  the  creation  of  their 
sovereign  and  unreserved  rights,  one  of  which  is  the  establish- 
ment of  the  judicial  department,  and  the  appointment  of 
officers  to  administer  their  laws.  Without  this  power,  and  the 
exercise  of  it,  we  risk  nothing  in  saying  that  no  one  of  the 
States  under  the  form  of  government  guaranteed  by  the  Con- 
stitution could  long  preserve  its  existence.  A  despotic  govern- 
ment might.  We  have  said  that  one  of  the  reserved  powers 
was  that  to  establish  a  judicial  department;  it  would  have 
been  more  accurate,  and  in  accordance  with  the  existing  state 
of  things  at  the  time,  to  have  said  the  power  to  maintain  a 
judicial  department.  All  of  the  thirteen  States  were  in  the 
possession  of  this  power,  and  had  exercised  it  at  the  adoption 
of  the  Constitution ;  and  it  is  not  pretended  that  any  grant  of 
it  to  the  general  government  is  found  in  that  instrument.  It 
is,  therefore,  one  of  the  sovereign  powers  vested  in  the  States, 
by  their  constitutions,  which  remained  unaltered  and  un- 
impaired, and  in  respect  to  which  the  State  is  as  independent 
of  the  general  government  as  that  government  is  independent 
of  the  States. 
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'<The  supremacy  of  the  general  govemmenty  therefore,  so 
much  relied  on  in  the  argument  of  the  counsel  for  the  plaintiff 
in  error,  in  respect  to  the  question  before  us,  cannot  be  main- 
tained. The  two  governments  are  upon  an  equality,  and  the 
question  is  whether  the  power  *to  levy  and  collect  taxes' 
enables  the  general  government  to  tax  the  salary  of  a  judicial 
officer  of  a  State,  which  officer  is  a  means  or  instrumentality 
employed  to  carry  into  execution  one  of  its  most  important 
functions,  the  administration  of  the  laws,  and  which  concerns 
the  exercise  of  a  right  reserved  to  the  States  ? 

^^  We  do  not  say  the  mere  circumstance  of  the  establishment 
of  the  judicial  department,  and  the  appointment  of  officers  to 
administer  the  laws,  being  among  the  reserved  powers  of  the 
State,  disables  the  general  government  from  levying  the  tax,  as 
that  depends  upon  the  express  power  *  to  lay  and  collect  taxes,' 
but  it  shows  that  it  is  an  original  inherent  power  never  parted 
with,  and  in  respect  to  which  the  supremacy  of  that  govern- 
ment does  not  exist,  and  is  of  no  importance  in  determining  the 
question ;  and  further,  that  being  an  original  and  unreserved 
power,  and  the  judicial  powers  appointed  under  it  being  a 
means  or  instrumentality  employed  to  carry  it  into  effect,  the 
right  and  necessity  of  its  unimpaired  exercise,  and  the  ex- 
emption of  the  officer  from  taxation  by  the  general  government, 
stand  upon  as  solid  a  ground,  and  are  maintained  by  principles 
and  reasons  as  cogent,  as  those  which  led  to  the  exemption  of 
the  Federal  officer  in  Dobbins  v.  The  Commissioners  of  Erie 
from  taxation  by  the  State ;  for,  in  this  respect,  that  is,  in 
respect  to  the  reserved  powers,  the  State  is  as  sovereign  and 
independent  as  the  general  government.  And  if  the  means 
and  instrumentalities  employed  by  that  government  to  carry 
into  operation  the  powers  granted  to  it  are,  necessarily,  and 
for  the  sake  of  self-preservation,  exempt  from  taxation  by  the 
States,  why  are  not  those  of  the  States  depending  upon  their 
reserved  powers,  for  like  reasons,  equally  exempt  from  Federal 
taxation?  Their  unimpaired  existence  in  the  one  case  is  as 
essential  as  in  the  other.  It  is  admitted  that  there  is  no 
express  provision  in  the  Constitution  that  prohibits  the  general 
government  from  taxing  the  means  and  instrumentalities  of 
the  States,  nor  is  there  any  prohibiting  the  States  from  taxing 
the  means  and  instrumentalities  of  the  government.    In  both 
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cases  the  exemption  rests  upon  necessary  implication,  and  is 
upheld  by  the  great  law  of  self-preservation ;  as  any  govern- 
ment, whose  means  employed  in  conducting  its  operations,  if 
subject  to  the  control  of  another  and  distinct  government,  can 
exist  only  at  the  mercy  of  that  government.  Of  what  avail  - 
are  these  means  if  another  power  may  tax  them  at  dis-  ) 
cretion  ?  "  * 

The  same  reasoning  would  seem  to  compel  an  ex- 
emption of  income  derived  from  interest  on  state  bonds  > 
or  municipal  bonds  issued  by  the  local  sub-divisions  of  a  ; 
state  from  the  incidence  of  the  tax.^    Bonds  issued  by  ^ 
municipalities  of  the  territories  or  the  District  of  Columbia 
are  not,  however,  exempt  from  taxation,  for  this  reason, 
if  at  all. 

Contjactors  with  states,  municipalities,  or  other  state 
subdivisions,  may  also  claim  that  the  same  reasoning 
exempts  their  profits  from  Federal  taxation.  The 
Supreme  Court  has  intimated  its  approval  of  the  doctrine 
that  a  state  has  no  power  to  exclude  from  its  territory  a 
corporation  engaged  there  in  the  performance  of  a  con- 
tract with  the  United  States.^  It  might  be  argued  that 
the  same  reasoning  would  conversely  prevent  the  United 
States  from  thus  impeding  the  performance  of  a  contract 
with  a  state. 

The  act  provides  that  '^  nothing  herein  contained  shall 
apply  to  state^  counties,  or  municipalities. "  *  There  is  no 
express  exemption,  however,  of  corporations,  the  stock 
of  which  is  owned  by  a  state  or  municipality,  and  which 
are  used  for  the  discharge  of  state  or  municipal  functions. 
It  might  be  held  that  the  Constitution  requires  an  ex- 
emption of  these  corporations  as  well.     It  is  well  settled 

*  The  Colleotor  v.  Day,  11  Wall.  118. 

*  U.  a  r.  Railroad  Co.,  17  Wallace,  922,  882.  See  Opinion  of  Justices, 
68  N.  BL  685,  where  the  court  said  thai  the  state  could  not  tax  income 
from  n.  8.  bonds. 

'  Stockton  V.  Balthnore  R.R.  Co. ,  82  Fed.  R.  9, 14 ;  Pembina  Blining  Co. 
r.  Pennsylvania,  125  U.  S.  181,  186 ;  Horn  Silver  Mining  Co.  r.  New 
York  State,  148  U.  8.  805,  817.      -  «  Section  82. 
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that  the  United  States  cannot  tax  the  income  of  a  state 
municipality.^  In  the  leading  case  upon  the  subject,  the 
Supreme  Court  said,  speaking  through  Mr.  Justice  Hunt  : 

"  The  power  of  taxation  by  the  Federal  Goyemment  upon 
the  subjects  and  in  the  manner  prescribed  by  the  act  we  are 
considering  is  undoubted.  There  are,  however,  certain  depart- 
ments which  are  excepted  from  the  general  power.  The  right 
of  the  states  to  administer  their  own  affairs  through  their 
legislative,  executive  and  judicial  departments,  in  their  own 
manner,  through  their  own  agencies,  is  conceded  by  the  uniform 
decisions  of  this  court  and  by  the  practice  of  the  Federal  Gov- 
ernment from  its  organization.  This  carries  with  it  an  ex* 
emption  of  those  agencies  and  instruments  from  the  taxing 
power  of  the  Federal  Government.  If  they  may  be  taxed 
lightly,  they  may  be  taxed  heavily;  if  justly,  oppressively. 
Their  operation  may  be  impeded  and  may  be  destroyed,  if  any 
interference  is  permitted.  Hence,  the  beginning  of  such  taxa- 
tion is  not  allowed  on  the  one  side,  is  not  claimed  on  the 
other."  2 

"  A  municipal  corporation,  like  the  city  of  Baltimore,  is  a 
representative  not  only  of  the  state,  but  is  a  portion  of  its 
governmental  power.  It  is  one  of  its  creatures,  made  for  a 
specific  purpose,  to  exercise  within  a  limited  sphere  the  powers 
of  the  state.  The  state  may  withdraw  these  local  powers  of 
government  at  pleasure,  and  may,  through  its  legislature  or 
other  appointed  channels,  govern  the  local  territory  as  it 
governs  the  state  at  large.  It  may  enlarge  or  contract  its 
powers  or  destroy  its  existence.  As  a  portion  of  the  state  in 
the  exercise  of  a  limited  portion  of  the  powers  of  the  state,  its 
revenues,  like  those  of  the  state,  are  not  subject  to  taxation."  • 

*'  We  admit  the  proposition  of  the  counsel,  that  the  revenue 
must  be  municipal  in  its  nature  to  entitle  it  to  the  exemption 
claimed.  Thus,  if  an  individual  should  make  the  city  of  Balti- 
more his  agent  and  trustee  to  receive  funds,  and  to  distribute 
them  in  aid  of  science,  literature,  or  the  fine  arts,  or  even  for 
the  relief  of  the  destitute  and  infirm,  it  is  quite  possible  that 

>  U.  S.  r.  Baltimore  &  Ohio  R.  R.  Co.,  17  Wall.  823. 
*  U.  S.  V.  Baltimore  &  Ohio  R.  R.  Co.,  17  WaU.  822. 
» U.  S.  V.  Baltimore  &  Ohio  R.  R.  Co.,  17  Wall.  822. 
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such  revenues  would  be  subject  to  taxation.  The  corporation 
would  therein  depart  from  its  municipal  character,  and  assume 
the  position  of  a  private  trustee.  It  would  occupy  a  place 
which  an  individual  could  occupy  with  equal  propriety.  It 
would  not  in  that  action  be  an  auxiliary  or  servant  of  the  state, 
but  of  the  individual  creating  the  trust.  There  is  nothing  of  a 
governmental  character  in  such  a  position.  It  is  not  necessary, 
however,  to  speculate  upon  hypothetical  cases.  We  are  clear 
in  the  opinion  that  the  present  transaction  is  within  the  range 
of  the  municipal  duties  of  the  city,  and  that  the  tax  cannot  be 
collected."  > 

This  case  was  decided  under  the  old  law  under  which 
the  interest  paid  by  a  corporation  to  its  bondholders  was 
taxed,  and  consequently  the  tax,  although  paid  by  the 
corporation,  was  in  fact  upon  the  bondholder.  Under  the 
present  law  there  is  no  such  tax  on  interest  payable  by 
corporations.     Corporations  are,   however,  taxed  upon 

their  profits,  and  the  tax  is,  in  name  at  least,  upon  the  cor- 
porations, not  upon  the  stockholders.  It  may,  however, 
be  claimed  that  the  courts,  in  view  of  the  constitu- 
tional prohibition  against  the  taxation  of  the  property  of 
a  state  or  governmental  subdivision  thereof,  may  look 
through  the  corporate  veil,  and  in  a  case  where  a  state 

or  one  of  its  sub-divisions  owns  part  of  the  stock  in  a 
private  corporation,  require  that  so  much  of  the  profits 
as  represents  those  shares  be  exempt  from  the  tax. 

§  17. — Constitutionality  of  Tax  on  Salaries  of  President 
and  Federal  Judges, 
The  Constitution  provides  that,  * '  The  president  shall, 
at  stated  times,  receive  for  his  services  a  compensation 
which  shall  neither  be  increased  nor  diminished  during 
the  period  for  which  he  shall  have  been  elected  ;  ''^  and 
"The  judges,  both  of  the  supreme  and  inferior  courts, 
shall  hold  their  offices  during  good  behavior  ;  and  shall, 
at  stated  times,  receive  for  their  services  a  compensation, 

•  U.  S.  r.  Baltimore  &  Ohio  R.  R  Co.,  17  Wall.  322. 

•  Article  II,  section  1. 
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which  shall  not  be  diminished  during  their  continuance 
in  office. "  ^ 

Under  these  sections  of  the  Constitution,  the  question 
arises  whether  Congress  can  evade  the  constitutional 
prohibition  by  an  indirect  diminution  of  the  salary  of  the 
president  and  judges  through  a  deduction  which  is  de- 
nominated a  tax.  The  question  has  never  been  judicially 
decided,  but  the  better  opinion,  which  is  supported  by 
high  authority,  is  that  this  cannot  be  done  to  officers  who 
were  appointed  or  elected  before  the  passage  of  the 
statute.  Those  subsequently  elected  or  appointed  may, 
however,  be  subject  to  the  tax  if  that  is  the  intent  of  the 
statute.  The  former  income  tax  acts  contained  no  such 
express  exemption. 

At  first  the  amount  of  the  tax  was  deducted  from  the 
salaries  of  the  president,  the  justices  of  the  Supreme 
Court  and  the  other  Federal  judges.  Chief  Justice  Taney 
filed  the  following  protest  against  the  deduction  : 

"  Wasiiingtox,  February  16,  1863. 

"  Sir  : — I  find  that  the  act  of  Congress  of  the  last  session, 
imposing  a  tax  of  three  per  cent,  on  the  salaries  of  all  officers 
in  the  employment  of  the  United  States,  has  been  construed,  in 
your  department,  to  embrace  judicial  officers,  and  the  amount 
of  the  tax  has  been  deducted  from  the  salaries  of  the  judges. 

"  The  first  section  of  the  third  article  of  the  Constitution 
provides  that '  The  judicial  power  of  the  United  States  shall 
be  vested  in  one  Supreme  Court,  and  such  inferior  courts  as 
Congress  may  from  time  to  time  ordain  and  establish.  The 
judge  of  both  the  supreme  and  inferior  courts,  shall  hold  their 
offices  during  good  behavior,  and  shall  at  stated  times  receive 
for  their  services  a  compensation,  which  shall  not  be  diminished 
during  their  continuance  in  office.'  The  act  in  question,  as  you 
interpret  it,  diminishes  the  compensation  of  every  judge  three 
per  cent. ;  and  if  it  can  be  diminished  to  that  extent  by  the 
name  of  a  tax,  it  may,  in  the  same  way,  be  reduced  from  time 
to  time  at  the  pleasure  of  the  legislature. 

*  Article  III,  section  1. 
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^The  Judiciary  is  one  of  the  three  great  departments  of  the 
Government  created  and  established  by  the  Constitution.  Its 
duties  and  powers  are  especially  set  forth,  and  are  of  a  character 
that  requires  it  to  be  perfectly  independent  of  the  other  depart- 
ments. And  in  order  to  place  it  beyond  the  reach,  and  above 
even  the  suspicion,  of  any  such  influence,  the  power  to  reduce 
their  compensation  is  expressly  withheld  from  Congress  and 
excepted  from  their  powers  of  legislation. 

^'Language  could  not  be  more  plain  than  that  used  in  the 
Constitution.  It  is,  moreover,  one  of  its  most  important  and 
essential  provisions.  For  the  articles  which  limit  the  powers 
of  the  legislative  and  executive  branches  of  the  Government, 
and  those  which  provide  safeguards  for  the  protection  of  the 
citizen  in  his  person  and  property,  would  be  of  little  value 
without  a  judiciary  to  uphold  and  maintain  them  which  was 
free  from  every  influence,  direct  or  indirect,  that  might  by 
possibility,  in  times  of  political  excitement,  warp  their  judg- 
ments. 

^  Upon  these  grounds,  I  regai*d  an  act  of  Congress,  retaining 
in  the  treasury  a  portion  of  the  compensation  of  the  judges,  as 
unconstitutional  and  void ;  and  I  should  not  have  troubled  you 
with  this  letter,  if  there  was  any  mode  by  which  the  question 
could  be  decided  in  a  judicial  proceeding.  But  all  the  judges 
of  the  courts  of  the  United  States  have  an  interest  in  the 
question,  and  could  not  therefore  with  propriety  undertake  to 
hear  and  decide  it. 

"  I  am,  however,  not  willing  to  leave  it  to  be  inferred,  from 
my  silence,  that  I  admit  the  right  of  the  legislature  to  diminish, 
in  this  or  any  other  mode,  the  compensation  of  the  judges 
when  once  fixed  by  law;  and  my  silence  would  naturally, 
perhaps  necessarily,  be  looked  upon  as  acquiescence,  on  my 
part,  in  the  power  claimed  and  exercised  under  this  act  of 
Congress,  and  would  be  regarded  as  a  precedent  establishing 
the  principle  that  the  legislature  may  at  its  pleasure  regulate 
Uie  salaries  of  the  judges  of  the  courts  of  the  United  States, 
and  may  reduce  their  compensation  whenever  Congress  may 
think  proper. 

^^  Having  been  honored  with  the  highest  judicial  station  under 
the  Constitution,  I  feel  it  to  be  more  especially  my  duty  to 
uphold  and  maintain  the  constitutional  rights  of  that  depart- 
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ment  of  the  Qovernment ;  and  not  by  any  act  or  word  of  mine 
have  it  to  be  supposed  that  I  acquiesce  in  a  measure  that 
displaces  it  from  the  independent  position  assi^ed  to  it  by  the 
statesmen  who  framed  the  Constitution.  And  in  order  to 
guard  against  any  such  inference,  I  present  to  you  this  respect- 
ful, but  firm  and  decided  remonstrance  against  the  authority 
you  have  exercised  under  this  act  of  Congress.  And  request 
you  to  place  this  protest  upon  the  public  files  of  your  office,  as 
the  evidence  that  I  have  done  everything  in  my  power  to 
preserve  and  maintain  the  Judicial  Department  in  the  position 
and  rank  in  the  Government  which  the  Constitution  has 
assigned  to  it. 

"  I  am,  sir,  very  respectfully  yours, 

"  R.  B.  Tanby." 
Hon.  S.  P.  Chase, 

Secretary  of  the  Treasury, 

The  Secretary  of  the  Treasury  took  no  notice  of 'the 
letter  from  Chief  Justice  Taney.  Thereupon  the  Chief 
Justice  procured  the  following  order  to  be  passed  by  the 
Supreme  Court  of  the  United  States  : 

Supreme  Court  of  the  United  States^  December  Term^  1862. 
Order  of  the  Court :  Ordered,  upon  the  request  of  the  Chief 
Justice,  that  the  following  letter  from  him  to  the  Secretary  of 
the  Treasury  be  entered  on  the  records  of  the  court.  10th 
March,  1863.* 

It  was  deemed  unpatriotic  by  the  Federal  judges  dur- 
ing the  war,  to  resist  the  collection  of  this  tax,  even  if  it 
would  not  have  seemed  improper  for  them  to  raise  such  a 
question  in  time  of  peace,  since  it  was  impossible  to  ob- 
tain its  decision  by  a  disinterested  tribunal.  The  tax  was 
collected  until  1869,  when  Attorney-General  E.  R.  Hoar, 
formerly  a  justice  of  the  Supreme  Court  of  Massachu- 
setts, rendered  an  opinion  in  accordance  with  that  of  Chief 
Justice  Taney. 

1  Tyler's  Life  of  Taney,  pp.  432-435. 
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u  Attobney-General's  Office, 

"  October  23, 1869. 

"  Your  letter  of  Sept.  30th,  1869,  received,  asking  my  opinion 
upon  the  question  <  whether  the  law  is  constitutional  which 
imposes  a  tax  upon  the  salary  of  the  President  of  the  United 
States  and  upon  the  Judges  of  the  Supreme  Court.'  I  find  no 
law  which  in  express  terms  imposes  a  tax  upon  the  salary  of 
either  of  these  officers.  But  as  several  of  the  statutes  which 
provide  for  the  assessment  and  collection  of  internal  revenues 
contain  provisions  for  taxing  the  salaries  of  all  civil  officers  of 
the  United  States,  and  thus  include  in  their  liberal  application 
the  salaries  of  the  President  and  the  Judges  of  the  Supreme 
Court,  the  question  may  perhaps  be  stated  in  this  form :  Are 
those  statutes  to  be  construed  as  authorizing  the  imposition  of 
a  tax  upon  the  salaries  of  the  officers  in  question  ?  The  first 
section  of  the  second  article  of  the  Constitution  of  the  United 
States  contains  this  provision :  ^  The  President  shall  at  stated 
times  receive  for  his  services  a  compensation  which  shall 
neither  be  increased  nor  diminished  during  the  period  for  which 
he  shall  have  been  elected.'  The  first  section  of  the  third 
article  contains  the  provision  that  '  The  judges  both  of  the 
Supreme  and  inferior  courts  shall  hold  their  offices  during  good 
behavior,  and  shall  at  stated  times  receive  a  compensation 
which  shall  not  be  diminished  dur^ig  their  continuance  in 
office.' 

"  A  specific  tax  by  the  United  States  upon  the  salary  of  an 
officer  to  be  deducted  from  an  amount  which  otherwise  would 
by  law  be  payable  as  such  salary  is,  in  ray  opinion,  a  diminu- 
tion of  the  salary  to  be  paid  to  him  which  in  the  case  of  the 
President  and  the  judges  would  be  prohibited  by  the  Constitu- 
tion of  the  United  States,  if  the  act  of  Congress  levying  the  tax 
were  passed  during  the  official  term  of  the  President  or  of  the 
judges  respectively  concerning  whom  the  question  would  arise. 

"It  was  held  in  the  case  of  Dobbins  v.  The  Commissioners  of 
Erie  Co,^  16  Pet.  435,  that  the  compensation  of  an  officer  of  the 
United  States  was  not  subject  to  taxation  under  sUite  author- 
ity, because  the  effect  of  such  a  tax  would  be  to  diminish  the 
compensation  which  the  officer  was  by  law  entitled  to  receive. 
Such  a  tax  was  held  to  interfere  with  the  provision  made  by 
the  United  States  for  the  due  execution  of  the  powers  and 
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functions  of  the  National  Government  by  means  of  officers 
which  it  appointed  and  paid.  In  the  case  of  the  Pacific  Ins.  Co. 
V.  Souie,  7  Wall.  434,  it  was  decided  that  an  income  tax  was  an 
excise  or  duty  imposed  by  a  statute  of  the  United  States  relat- 
ing to  internal  revenue.  Congress  being  prohibited  by  the 
Constitution  from  diminishing  the  salaries  to  be  paid  to  the 
judges  of  the  Supreme  Court  and  the  President  during  their 
respective  terms  of  office,  can  no  more  do  it  by  levying  an  ex- 
cise or  duty  upon  these  salaries  and  deducting  the  amount 
thereof  from  them  than  could  a  state  from  that  of  an  officer 
of  the  United  States  under  the  doctrine  of  the  case  in  16 
Peters  Reports.  The  tax  operates  directly  as  a  diminution  of 
the  compensation  of  the  officer. 

"  I  am  therefore  of  the  opinion  that  no  income  tax  could  be 
lawfully  assessed  and  collected  upon  the  salaries  of  the  Presi- 
dent or  any  of  the  judges  who  were  in  office  at  the  time  the 
statute  imposing  the  tax  was  passed.  In  regard  to  the  salary 
of  a  subsequent  President  or  judges  subsequently  appointed, 
the  constitutional  objection  would  not  arise  if  it  were  clearly 
the  intention  of  the  legislature  that  the  tax  should  be  imposed 
upon  the  officers  whenever  by  new  appointments  or  a  new 
election  there  would  be  no  constitutional  difficulty  in  the  appli- 
cation of  a  previously  existing  law.  But  I  am  of  the  opinion 
that  this  would  not  be  a  safe  and  just  rule  of  construction. 
Statutes  imposing  taxes  are  in  their  nature  temporary  and  sub- 
ject to  frequent  modification  and  repeal.  When  Congress  im- 
poses a  tax  upon  the  salaries  of  all  civil  officers,  this  language, 
although  general,  must  necessarily  be  construed  to  mean  all  civil 
officei*s  except  those  whom  Congress  has  not  the  constitutional 
power  to  subject  to  such  a  tax. 

"  As  the  language  of  the  statute  could  have  no  application  to 
the  President  and  judges  holding  their  offices  at  the  time  it  was 
passed,  there  would  seem  to  be  sufficient  reason  for  holding 
that  there  was  no  intention  that  it  should  apply  to  those 
offices. 

"  If  it  were  supposed  applicable  to  the  salary  of  the  President, 
the  singular  result  would  follow  in  this  case  that  as  the  Con- 
stitution prohibits  the  increase  as  well  as  the  diminution  of  his 
salary  during  his  term  of  office,  if  at  the  time  when  his  official 
term  commenced  his  salary  was  subject  to  a  deduction  in  the 
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nature  of  a  tax,  it  would  not  be  competent  for  Congress  during 
his  term  of  office  by  a  repeal  or  diminution  of  the  tax  to  in- 
crease the  amount  paid  to  him.  So  that  if  the  law  imposing 
an  income  tax  were  repealed,  the  President  alone  of  all  the 
citizens  of  this  country  would  continue  liable  for  its  pay- 
ment during  the  term  for  which  it  had  been  originally  imposed, 
if  his  official  term  so  long  continued.  And  in  the  case  of  the 
judges,  as  the  amount  of  income  tax  laid  upon  salary  should  be 
varied  from  time  to  time,  one  judge  might  be  liable  only  to  the 
amount  of  part  of  the  income  tax  which  the  law  imposed  on 
salaries  generally,  and  different  members  of  the  same  court 
would  be  receiving  different  compensations. 

^^I  think  it  the  more  reasonable  view  that  the  class  of  officers 
over  which  Congress  has  not  the  taxing  power  by  the  Consti- 
tution, should  not  be  held  to  be  embraced  within  the  general 
phrase  ^  all  salaries  of  civil  officers '  and  have  therefore  come 
to  the  conclusion  that  the  just  construction  of  the  law  does  not 
require  or  permit  any  deduction  of  an  income  tax  from  the  sal- 
aries of  the  President  or  the  justices  of  the  Supreme  Court. 

"  Very  respectfully, 

"  Your  obedient  servant, 

"E.  R.  HoAB." 
Hon.  Geo.  O.  Boutwell, 

Secretary  of  the  Treasury} 

Subsequently  the  exemptions  were  allowed  in  accordance 
with  this  opinion.  A  specific  exemption  of  such  salaries  was 
proposed  by  an  amendment  to  the  bill  in  the  Senate,  but  was 
not  finally  adopted.^ 

§  18. — Constitutioyiality  of  Provisions  concerning  Exami- 

naiion  of  Taxpayers. 

The  constitutionality  of  the  sections  of  the  Revised 

Statutes  which  apply  to  the  collection  of  the  income  tax, 

some  of  which  are  amended  by  the  new  law,  have  also 

*  18  Opinions  of  Attorney-generals,  161.  Contra,  the  Supreme  Court 
of  Pennsylvania  has  held  that  a  tax  upon  a  judge's  salary,  inifx^sed  subse- 
quent to  his  appointment,  is  not  a  violation  of  a  constitutional  prohibi- 
tion against  the  diminution  of  his  salary  during  his  official  term.  Com- 
miflsionerB  of  Northumberland  County  r.  Chapman,  2  Rawle  (Pa.)  78, 
▲.  D.  1829,  Gibson,  J. 

'  26  CongresBional  Record,  pp.  6780,  6788-6784. 
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been  attacked.  It  has  been  claimed  that  the  provisions 
authorizing  the  court  to  punish  disobedience  to  the  col- 
lector's summons  as  a  contempt  are  not  judicial^  and 
<X)nsequently  cannot  be  vested  in  one  of  the  courts  of 
the  United  States  ;  and  furthermore  are  a  denial  to  the 
taxpayer  of  his  right  to  trial  by  a  jury,  which  is  guar- 
anteed him  by  the  Sixth  Amendment.  The  provisions 
for  the  examination  of  the  taxpayer  and  his  books  have 
been  also  criticised  as  a  violation  of  the  Fifth  Amend- 
ment to  the  Constitution,  by  compelling  a  person  to  be 
a  witness  against  himself  in  a  case  which  is  in  its  nature 
criminal. 
The  sections  as  amended  are  as  follows  : 

"  Section  3173 : — That  it  shall  be  the  duty  of  any  person,  part- 
nership, firm,  association,  or  corporation,  made  hable  to  any 
duty,  special  tax,  or  other  tax  imposed  by  law,  when  not  other- 
wise provided  for,  in  case  of  a  special  tax,  on  or  before  the 
thirty-first  day  of  July  in  each  year,  in  case  of  income  tax  on 
or  before  the  first  Monday  of  March  in  each  year,  and  in  other 
cases  before  the  day  on  which  the  taxes  accrue,  to  make  a  list 
or  return,  verified  by  oath  or  affirmation,  to  the  collector  or  a 
deputy  collector  of  the  district  where  located,  of  the  articles 
or  objects,  including  the  amount  of  annual  income,  charged 
with  a  duty  or  tax,  the  quantity  of  goods,  wares,  and  mer- 
chandise made  or  sold,  and  charged  with  a  tax,  the  several 
rates  and  aggregate  amount,  according  to  the  forms  and  regu- 
lations to  be  prescribed  by  the  Commissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury, 
for  which  such  person,  partnership,  firm,  association,  or  cor- 
poration is  liable :  Provided,  That  if  any  person  liable  to  pay 
any  duty  or  tax,  or  owning,  possessing,  or  having  the  care  or 
management  of  property,  goods,  wares,  and  merchandise, 
articles  or  objects  liable  to  pay  any  duty,  tax,  or  licence,  shall 
fail  to  make  and  exhibit  a  list  or  return  required  by  law,  but 
shall  consent  to  disclose  the  particulars  of  any  and  all  the 
property,  goods,  wares,  and  merchandise,  articles  and  objects 
liable  to  pay  any  duty  or  tax,  or  any  business  or  occupation 
liable  to  pay  any  tax  as  aforesaid,  then,  and  in  that  case,  it 
shall  be  the  duty  of  the  collector  or  deputy  collector  to  make 


Constitutional  Objections  to  the  Statute.    63 

such  list  or  return,  which,  bemg  distinctly  read,  consented  to, 
and  signed  and  verified  by  oath  or  affirmation  by  the  person 
so  owning,  possessing,  or  having  the  care  and  management  as 
aforesaid,  may  be  received  as  the  list  of  such  person :  Provided 
farther^  That  in  case  no  annual  list  or  return  has  been  ren- 
dered by  such  person  to  the  collector  or  deputy  collector  as 
required  by  law,  and  the  person  shall  be  absent  from  his  or 
her  residence  or  place  of  business  at  the  time  the  collector  or 
a  deputy  collector  shall  call  for  the  annual  list  or  return,  it 
shall  be  the  duty  of  such  collector  or  deputy  collector  to  leave 
at  such  place  of  residence  or  business,  with  some  one  of  suita- 
ble age  and  discretion,  if  such  be  present,  otherwise  to  deposit 
in  the  nearest  post-office,  a  note  or  memorandum  addressed  to 
such  person,  requiring  him  or  her  to  render  to  such  collector 
or  deputy  collector  the  list  or  return  required  by  law,  within 
ten  days  from  the  date  of  such  note  or  memorandum,  verified 
by  oath  or  affirmation.  And  if  any  person  on  being  notified  or 
required  as  aforesaid  shall  refuse  or  neglect  to  render  such  list 
or  return  within  the  time  required  as  aforesaid,  or  whenever 
any  person  who  is  required  to  deliver  a  monthly  or  other 
return  of  objects  subject  to  tax  fails  to  do  so  at  the  time  re- 
quired, or  delivers  any  return  which,  in  the  opinion  of  the  col- 
lector, is  false  or  fraudulent,  or  contains  any  undervaluation 
or  understatement,  it  shall  be  lawful  for  the  collector  to  sum- 
mon such  person,  or  any  other  person  having  possession, 
custody,  or  care  of  books  of  account  containing  entries  relating 
to  the  business  of  such  person,  or  any  other  person  he  may 
deem  proper,  to  appear  before  him  and  produce  such  books,  at 
a  time  and  place  named  in  the  summons,  and  to  give  testimony 
or  answer  interrogatories,  under  oath,  respecting  any  objects 
liable  to  tax  or  the  returns  thereof.  The  collector  may  sum- 
mon any  person  residing  or  found  within  the  state  in  which 
his  district  lies ;  and  when  the  person  intended  to  be  summoned 
does  not  reside  and  cannot  be  found  within  such  state,  he  may 
enter  any  collection  district  where  such  person  may  l)e  found, 
and  there  make  the  examination  herein  authorized.  And  to 
this  end  he  may  there  exercise  all  the  authority  which  he 
might  lawfully  exercise  in  the  district  for  which  he  was  com- 
missioned." 
"  Section  3174. — Such  summons  shall  in  all  cases  l>e  served 
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by  a  deputy  collector  of  the  district  where  the  person  to  whom  it 
is  directed  may  be  f  omid,  by  an  attested  copy  delivered  to  such 
person  in  hand,  or  left  at  his  last  and  usual  place  of  abode, 
allowing  such  person  one  day  for  each  twenty-flve  miles  he 
may  be  required  to  travel,  computed  from  the  place  of  service 
to  the  place  of  examination;  and  the  certificate  of  service 
signed  by  such  deputy  shall  be  evidence  of  the  facts  it  states 
on  the  hearing  of  an  application  for  an  attachment  When  the 
summons  requires  the  production  of  books,  it  shall  besufBcient 
if  such  books  are  described  with  reasonable  certainty."  ^ 

"  Sec.  3175. — Whenever  any  person  summoned  under  the  two 
preceding  sections  neglects  or  refuses  to  obey  such  summons, 
or  to  give  testimony,  or  to  answer  interrogatories  as  required, 
the  collectors  may  apply  to  the  judge  of  the  District  Court  or  to 
a  commissioner  of  the  Circuit  Court  of  the  United  States  for  the 
district  within  which  the  person  so  summoned  resides  for  an 
attachment  against  him  as  for  a  contempt.  It  shall  be  the 
duty  of  the  judge  or  commissioner  to  hear  the  application,  and, 
if  satisfactory  proof  is  made,  to  issue  an  attachment,  directed 
to  some  proper  officer,  for  the  arrest  of  such  person,  and  upon 
his  being  brought  before  him  to  proceed  to  a  hearing  of  the 
case ;  and  upon  such  hearing  the  judge  or  commissioner  shall 
have  power  to  make  such  order  as  he  shall  deem  proper  not 
inconsistent  with  existing  laws  for  the  punishment  of  con- 
tempts, to  enforce  obedience  to  the  requirements  of  the  sum- 
mons and  to  punish  such  person  for  his  default  or  disobe- 
dience." ^ 

That  Congress  may  grant  the  courts  the  power  to 
make  an  order  compelling  testimony  before  the  com- 
missioner, or  the  production  of  books  in  a  proper  case, 
is  established  by  the  decision  sustaining  the  constitution- 
ality of  the  analogous  provisions  of  the  Interstate  Com- 
merce Law.^  The  twelfth  section  of  that  act  provided 
that : 

"  For  the  purposes  of  this  act  the  commissioner  shall  have 

^  U.  S.  R.  S.,  section  3174.  *  U.  S.  R.  S.,  section  8175. 

'  Interstate  Commerce  Commission  r.  Brimson,  154  U.  S.  447. 
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power  to  require,  by  subpoena,  the  attendance  and  testimony 
of  witnesses  and  the  production  of  all  books,  papers,  tariffs, 
contracts,  agreements,  and  documents  relating  to  any  matter 
under  investigation. 

^  Such  attendance  of  witnesses  and  the  production  of  such 
documentary  evidence  may  be  required  from  any  place  in  the 
United  States,  at  any  designated  place  of  hearing.  And  in 
case  of  disobedience  to  a  subpoena  the  commissioner,  or  any 
party  to  a  proceeding  before  the  commissioner,  may  invoke  the 
aid  of  any  court  of  the  United  States  in  requiring  the  attend- 
ance and  testimony  of  witnesses  and  the  production  of  books, 
papers,  and  documents  under  the  provisions  of  this  section. 

"And  any  of  the  Circuit  Courts  of  the  United  States  within 
the  jurisdiction  of  which  such  inquiry  is  carried  on  may,  in 
cases  of  contumacy  or  refusal  to  obey  a  subpoena  issued  to  any 
common  carrier  subject  to  the  provisions  of  this  act,  or  other 
person,  issue  an  order  requiring  such  common  carrier  or  other 
person  to  appear  before  said  commissioner  (and  produce  books 
and  papers  if  so  ordered)  and  give  evidence  touching  the 
matter  in  question ;  and  any  failure  to  obey  such  order  of  the 
court  may  be  punished  by  such  court  as  a  contempt  thereof."  ^ 

The  Circuit  Court  of  the  United  States  dismissed  an 
application  for  an  order  compelling  the  attendance  and 
testimony  of  witnesses,  and  the  production  of  books 
before  the  commissioner,  on  the  ground  that  this  was  not 
a  controversy  in  law  or  equity,  the  determination  of 
which  could  be  vested  in  a  court  of  the  United  States, 
and  that  consequently  the  section  was  void.^  This  deci- 
sion was  reversed  upon  appeal  to  the  Supreme  Court 
by  a  majority  of  5  to  3.  Justices  Harlan,  Gray,  Brown, 
Shiras  and  White  voted  in  the  affirmative  ;  Chief  Justice 
Fuller  and  Justices  Brewer  and  Jackson  in  the  negative. 

Mr.  Justice  Field,  who  was  not  present  at  the  argument, 


«  25  St.  at  L.  eh.  128,  p.  743. 

*  In  re  Interstate  Commerce  Ck>mmi8sion,  53  Fed.  R.  476,  per 
OsBHAM,  J.  See  also  In  re  Pacific  Railway  Commission,  82  Fed.  R. 
287,  per  Mr.  Justice  Field,  Sawyer  and  Sabin,  JJ. 
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took  no  part  in  the  decision,  but  his  opinion  in  the  pre- 
vious case  of  In  re  Pacific  Railway  Commission^  82  Fed. 
R.  267,  indicates  that  he  would  have  joined  the  minority. 
The  reasoning  upon  which  the  decision  was  based  is  to 
be  found  in  the  following  eirtracts  from  the  opinion  of 
Mr.  Justice  Harlan  : 

"  It  is  to  be  observed  that  independently  of  any  question 
concerning  the  nature  of  the  matter  under  investigation  by  the 
Ck)mmission — however  legitimate  or  however  vital  to  the  public 
interests  the  inquiry  being  conducted  by  that  body — ^the  judg* 
ment  below  rests  upon  the  broad  ground  that  no  direct  pro- 
ceeding to  compel  the  attendance  of  a  witness  before  the 
Commission,  or  to  require  him  to  answer  questions  put  to  him, 
or  to  compel  the  production  of  books,  documents,  or  papers  in 
his  possession  relating  to  the  subject  under  examination,  can 
be  deemed  a  case  or  controversy  of  which,  under  the  Constitu- 
tion, a  court  of  the  United  States  may  take  cognizance,  even  if 
such  proceeding  be  in  form  judicial.  And  the  theory  upon 
which  the  judgment  proceeded  is  applicable  alike  to  corpora- 
tions and  individuals,  although  by  the  established  doctrine  of 
the  courts  a  railroad  corporation  may,  under  legislative  sanction 
and  upon  making  compensation,  appropriate  private  property 
for  the  purposes  of  its  right  of  way,  because  and  only  because 
its  road  is  a  public  highway  established  primarily  for  the 
convenience  of  the  people  and  to  subserve  public  objects,  and, 
therefore,  subject  to  governmental  control.  Cherokee  Nation 
V.  Kansas  Railway  Co.,  135  U.  S.  641,  657. 

"  What  is  a  case  or  controversy  to  which,  under  the  Constitu- 
tion, the  judicial  power  of  the  United  States  extends?  Refer- 
ring to  the  clause  of  that  instrument,  which  extends  the  judicial 
power  of  the  United  States  to  all  cases  in  law  and  equity 
arising  under  the  Constitution,  the  laws  of  the  United  States, 
and  treaties  made  or  that  shall  be  made  under  their  authority, 
this  couit,  speaking  by  Chief  Justice  Mabsuall,  has  said  : 
'  This  clause  enables  the  judicial  department  to  receive  juris- 
diction to  the  full  extent  of  the  Constitution,  laws,  and  treaties 
of  the  United  States  when  any  question  respecting  them  shall 
assume  such  a  form  that  the  judicial  power  is  capable  of  acting 
on  it.    That  power  is  capable  of  acting  only  when  the  subjeot 
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is  submitted  to  it  by  a  party  who  asserts  his  rights  in  the  form 
prescribed  by  law.  It  then  becomes  a  case,  and  the  Constitu- 
tion declares  that  the  judicial  power  shall  extend  to  all  cases 
arising  under  the  Constitution,  laws,  and  treaties  of  the  United 
States.'  OBbom  v.  Bank  of  the  United  States^  9  Wheat.  738, 
819.  And  in  Murray  v.  Hoboken  Co.,  18  How.  272,  284,  Mr. 
Justice  Curtis,  after  observing  that  Congress  cannot  withdraw 
from  judicial  cognizance  any  matter  which,  from  its  nature,  is 
the  subject  of  a  suit  at  the  common  law,  or  in  equity,  or  admi- 
ralty, nor,  on  the  other  hand,  bring  under  judicial  power  a 
matter  which,  from  its  nature,  is  not  a  subject  for  judicial 
determination,  said :  ^  At  the  same  time  there  are  matters  in- 
Tolving  public  rights  which  may  be  presented  in  such  form 
that  the  judicial  power  is  capable  of  acting  on  them,  and  which 
are  susceptible  of  judicial  determination,  but  which  Congress 
may  or  may  not  bring  within  the  cognizance  of  the  courts  of 
the  United  States,  as  it  may  deem  proper.'  So,  in  Smith  v. 
Adams,  180  U.  S.  173,  Mr.  Justice  Field,  speaking  for  the 
court,  said  that  the  terms  ^  cases '  and  *  controversies'  in  the 
Constitution  embraced  ^  the  claims  or  contentions  of  litigants 
brought  before  the  courts  for  adjudication  by  regular  proceed- 
ings established  for  the  protection  or  enforcement  of  rights,  or 
the  prevention,  redress,  or  punishment  of  wrongs.' 

^Testing  the  present  proceeding  by  these  principles,  we  are 
of  opinion  that  it  is  one  that  can  properly  be  brought  under 
judicial  cognizance. 

^We  have  before  us  an  act  of  Congress  authorizing  the 
Interstate  Commerce  Commission  to  summon  witnesses  and 
to  require  the  production  of  books,  papers,  tariffs,  contracts, 
agreements,  and  documents  relating  to  the  matter  under 
investigation.  The  constitutionality  of  this  provision,  assuming 
it  to  be  applicable  to  a  matter  that  may  be  legally  entrusted  to 
an  administrative  body  for  investigation,  is,  we  repeat,  not 
disputed  and  is  beyond  dispute.  Upon  every  one,  therefore, 
who  owes  all^^iance  to  the  United  States,  or  who  is  within 
its  jurisdiction,  enjoying  the  protection  that  its  government 
affords,  rests  an  obligation  to  respect  the  national  will  as  tlius 
expressed  in  conformity  with  the  Constitution.  As  every 
citizen  is  bound  to  obey  the  law  and  to  yield  obedience  to  the 
ooDstitated  authorities  acting  within  the  law,  this  power  con- 
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ferred  upon  the  Commission  imposes  upon  any  one,  summoned 
by  that  body  to  appear  and  to  testify,  the  duty  of  appearing 
and  testifying,  and  upon  any  one  required  to  produce  such 
books,  papers,  tariffs,  contracts,  agreements,  and  documents, 
the  duty  of  producing  them,  if  the  testimony  sought,  and  the 
books,  papers,  etc.,  called  for,  relate  to  the  matter  under  inves- 
tigation, if  such  matter  is  one  which  the  Commission  is  l^ally 
entitled  to  investigate,  and  if  the  witness  is  not  excused,  cm 
some  personal  ground,  from  doing  what  the  Commissicm 
requires  at  his  hands.  These  propositions  seem  to  be  so  clear 
and  indisputable  that  any  attempt  to  sustain  them  by  argument 
would  be  of  no  value  in  the  discussion.  Whether  the  Commis- 
sion is  entitled  to  the  evidence  it  seeks,  and  whether  the  refusal 
of  the  witness  to  testify  or  to  produce  books,  papers,  etc.,  in  his 
possession,  is  or  is  not  in  violation  of  his  duty  or  in  derogaticm 
of  the  rights  of  the  United  States,  seeking  to  execute  a  power 
expressly  granted  to  Congress,  are  the  distinct  issues  between 
that  body  and  the  witness.  They  are  issues  between  the 
United  States  and  those  who  dispute  the  validity  of  an  act  of 
Congress  and  seek  to  obstruct  its  enforcement.  And  these 
issues,  made  in  the  form  prescribed  by  the  act  of  Congress,  are 
so  presented  that  the  judicial  power  is  capable  of  acting  on 
them. 

"  The  question  so  presented  is  substantially,  if  not  precisely, 
that  which  would  arise  if  the  witness  was  proceeded  against 
by  indictment  under  an  act  of  Congress  declaring  it  to  be  an 
offence  against  the  United  States  for  any  one  to  refuse  to 
testify  before  the  Commission  after  being  duly  summoned,  or 
to  produce  books,  papers,  etc.,  in  his  possession  upon  notice  to 
do  so,  or  imposing  penalties  for  such  refusal  to  testify  or  to 
produce  the  required  books,  papers,  and  documents.  A  prose- 
cution for  such  offence  or  a  proceeding  by  information  to  re- 
cover such  penalties  would  have  as  its  real  and  ultimate  object 
to  comi>el  obedience  to  the  rightful  orders  of  the  Commission, 
while  it  was  exerting  the  powers  given  to  it  by  Congress. 
And  such  is  the  sole  object  of  the  present  direct  proceeding. 
The  United  States  asserts  its  rights,  under  the  Constitution 
and  laws,  to  have  these  appellees  answer  the  questions  pro- 
pounded to  them  by  the  Commission,  and  to  produce  specified 
books,  papers,  etc.,  in  their  possession  or  imder  their  controL 
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It  insists  that  the  evidence  called  for  is  material  in  the  matter 
under  investigation ;  that  the  subject  of  investigation  is  within 
l^^lative  cognizance,  and  may  be  inquired  of  by  any  tribunal 
constituted  by  Ck)ngress  for  that  purpose.  The  appellees  deny 
that  any  such  rights  exist  in  the  general  government,  or  that 
they  are  under  a  legal  duty,  even  if  such  evidence  be  impor- 
tant or  vital  in  the  enforcement  of  the  Interstate  Commerce 
Act,  to  do  what  is  required  of  them  by  the  Commission.  Thus 
has  arisen  a  dispute  involving  rights  or  claims  asserted  by 
the  respective  parties  to  it.  And  the  power  to  determine  it 
directly,  and,  as  between  the  parties,  finally,  must  reside  some- 
where. It  cannot  be  that  the  general  government,  with  all  the 
powers  conferred  upon  it  by  the  people  of  the  United  States, 
is  helpless  in  such  an  emergency,  and  is  unable  to  provide 
some  method,  judicial  in  form,  and  direct  in  its  operation  for 
the  prompt  and  conclusive  determination  of  this  dispute. 

"  As  the  Circuit  Court  is  competent  under  the  law  by  which 
it  was  ordained  and  established  to  take  jurisdiction  of  the  par- 
ties, and  as  a  case  arises  under  the  Constitution  or  laws  of  the 
United  States  when  its  decision  depends  upon  either,  why  is 
not  this  proceeding  judicial  in  form  and  instituted  for  the  deter- 
mination of  distinct  issues  between  the  parties,  as  defined  by 
formal  pleadings,  a  case  or  controversy  for  judicial  cognizance, 
within  the  meaning  of  the  Constitution?  It  must  be  so  re- 
garded, unless,  as  is  contended.  Congress  is  without  power  to 
provide  any  method  for  enforcing  the  statute  or  compelling 
obedience  to  the  lawful  orders  of  the  Commission,  except 
through  criminal  prosecution  or  by  civil  actions  to  recover  pen- 
alties imposed  for  non-compliance  with  such  orders.  But  no 
limitation  of  that  kind  upon  the  power  of  Congress  to  regulate 
commerce  among  the  states  is  justified  either  by  the  letter  or 
the  spirit  of  the  Constitution.  Any  such  rule  of  constitutional 
interpretation,  if  applied  to  all  the  grants  of  power  made  to 
Oong^ress,  would  defeat  the  principal  objects  for  which  the  Con- 
stitution was  ordained.  As  the  issues  are  so  presented  that 
the  judicial  power  is  capable  of  acting  on  them  finally  as  be- 
tween the  parties  before  the  court,  we  cannot  adjudge  that  the 
mode  prescribed  for  enforcing  the  lawful  orders  of  the  Inter- 
state Commission  is  not  calculated  to  attain  the  object  for 
which  Congress  was  given  power  to  regulate  interstate  com- 
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merce.  It  cannot  be  so  declared  unless  the  incompatibility  be- 
tween the  Ck)nstitution  and  the  act  of  Congress  is  dear  and 
strong.  Fletcher  v.  Peck^  6  Cranch.  87,  128.  In  accomplish- 
ing the  objects  of  a  power  granted  to  it,  Congress  may  employ 
any  one  or  all  the  modes  that  are  appropriate  to  the  end  in 
view,  taking  care  only  that  no  mode  employed  is  inconsistent 
with  the  limitations  of  the  Constitution. 

^'  We  do  not  overlook  these  constitutional  limitations  which, 
for  the  protection  of  personal  rights,  must  necessarily  attend 
all  investigations  conducted  under  the  authority  of  Congress. 
Neither  branch  of  the  legislative  department,  still  less  any 
merely  administrative  body,  established  by  Cong^ress,  possesses, 
or  can  be  vested  with,  a  general  power  of  making  an  inquiry 
into  the  private  affairs  of  the  citizen.  KUbourn  v.  Thompson^ ' 
103  U.  S.  168,  190.  We  said  in  Boydy.  United  States,  116 IT.  8. 
616,630, — and  it  cannot  be  too  often  repeated, — ^that  the  prin- 
ciples that  embody  the  essence  of  the  constitutional  liberty  and 
security  forbid  all  invasions  on  the  part  of  the  government  and 
its  employes  of  the  sanctity  of  a  man's  home,  and  the  privacies 
of  his  life.  As  said  by  Mr.  Justice  Field,  In  re  Pacific  Bail' 
way  Commission,  32  Fed.  Rep.  241,  250,  of  all  the  rights  of 
the  citizen,  few  are  of  greater  importance  or  more  essential  to 
his  peace  and  happiness  than  the  right  of  personal  security, 
and  that  involves,  not  merely  protection  of  his  person  from  as- 
sault, but  exemption  of  his  private  affairs,  books,  and  papers 
from  the  inspection  and  scrutiny  of  others .  Without  the  en- 
joyment of  this  right,  all  others  would  lose  half  their  value.**  * 

"  Without  the  aid  of  judicial  process  of  some  kind,  the  regu- 
lations that  Congress  may  establish  in  respect  to  interstate 
commerce  cannot  be  adequately  or  efficiently  enforced.  One 
mode,  as  already  suggested, — the  validity  of  which  is  not  ques- 
tioned,— of  compelling  a  Mritness  to  testify  before  the  Inter- 
state  Commerce  Commission,  to  answer  questions  propounded 
to  him  relating  to  the  matter  under  investigation  and  which 
the  law  makes  it  his  duty  to  answer,  and  to  produce  books, 
papers,  etc.,  is  to  make  his  refusal  to  appear  and  answer,  or 
to  produce  the  documentary  evidence  called  for,  an  offence 
against  the  United  States  punishable  by  fine  or  imprisonment. 

1  Interstate  Ck>mmeroe  Ck>mmi8Bion  v.  Brimson,  154  U.  S.,  pp.  474-479. 
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A  criminal  proeecution  of  the  witness  under  such  a  statute,  it  is 
conceded,  would  be  a  case  or  controversy  within  the  meaning 
of  the  Constitution,  of  which  a  court  of  the  United  States  could 
take  jurisdiction.  Another  mode  would  be  to  proceed  by  in- 
formation to  recover  any  penalty  imposed  by  the  statute.  A 
proceeding  of  that  character,  it  is  also  conceded,  would  be  a  case 
or  controversy  of  which  a  court  of  the  United  States  could  take 
cognizance.  If,  however.  Congress,  in  its  wisdom,  authorizes 
the  Commission  to  bring  before  a  court  of  the  United  States 
for  determination  the  issues  between  it  and  a  witness,  that 
mode  of  enforcing  the  act  of  Congress,  and  of  compelling  the 
witness  to  perform  his  duty,  is  said  not  to  be  judicial,  and  is 
beyond  the  power  of  Congress  to  prescribe. 

^^  We  cannot  assent  to  any  view  of  the  Constitution  that  con- 
cedes the  power  of  Congress  to  accomplish  a  named  result,  in- 
directly, by  particular  forms  of  judicial  procedure,  but  denies 
its  power  to  accomplish  the  same  result,  directly,  and  by  a 
different  proceeding  judicial  in  form.  We  could  not  do  so 
without  denying  to  Congress  the  broad  discretion  with  which 
it  is  invested  by  the  Constitution  of  employing  all  or  any  of  the 
means  that  are  appropriate  or  plainly  adapted  to  an  end  which 
has  unquestioned  power  to  accomplish,  namely,  the  protection 
of  interstate  commerce  against  improper  burdens  and  discrim- 
inations." * 

**  The  present  proceeding  is  not  merely  ancillary  and  advisory. 
It  is  not,  as  in  Gordon's  case,'  one  in  which  the  United  States 
seeks  from  the  Circuit  Court  of  the  United  States  an  opinion 
that  *•  would  remain  a  dead  letter,  and  without  any  operation 
upon  the  rights  of  the  parties.'  The  proceeding  is  one  for  de- 
termining rights  arising  out  of  specified  matters  in  dispute  that 
concern  both  the  general  public  and  the  individual  defendants. 
It  is  one  in  which  a  judgment  may  be  rendered  that  will  be 
conclusive  upon  the  parties  until  reversed  by  this  court.  And 
that  judgment  may  be  enforced  by  the  process  of  the  Circuit 
Court.  Is  it  not  clear  that  there  are  here  parties  on  each  side 
of  a  dispute  involving  grave  questions  of  legal  rights,  that  their 
respectiye  positions  are  defined  by  pleadings,  and  that  the  cus- 

>  Interetate  Commerce  Commission  r.  Brimson,  154  U.  S.,  pp.  4S5,  486. 
'Oordonr.  U.  S.,  117  U.  a  697. 
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ternary  forms  of  judicial  proqqdure  have  been  pursued  ?  The 
performance  of  the  duty  which,  according  to  the  contention  of 
the  government,  rests  upon  the  defendants,  cannot  be  directly 
enforced  except  by  judicial  process.  One  of  the  functions  of  a 
court  is  to  compel  a  party  to  perform  a  duty  which  the  law  re- 
quires at  his  hands.  If  it  be  adjudged  that  the  defendants  are, 
in  law,  obliged  to  do  what  they  have  refused  to  do,  that  deter- 
mination will  not  be  merely  ancillary  and  advisory,  but,  in  the 
words  of  Sanborn's  case,  will  be  a  *  final  and  indisputable  basis 
of  action,'  as  between  the  Commission  and  the  defendants, 
and  will  furnish  a  precedent  in  all  similar  cases.  It  will  be  as 
much  a  judgment  that  may  be  carried  into  effect  by  judicial  pro- 
cess as  one  for  money,  or  for  the  recovery  of  property,  or  a  judg- 
ment in  mandamus  commanding  the  performance  of  an  act  or 
duty  which  the  law  requires  to  be  performed,  or  a  judgment 
prohibiting  the  doing  of  something  which  the  law  will  not  sanc- 
tion. It  is  none  the  less  the  judgment  of  a  judicial  tribunal 
dealing  with  questions  judicial  in  their  nature,  and  presented  in 
the  customary  forms  of  judicial  proceedings,  because  its  effect 
may  be  to  aid  an  administrative  or  executive  body  in  the  per- 
formance of  duties  legally  imposed  upon  it  by  Congress  in 
execution  of  a  power  granted  by  the  Constitution. 

"  This  view  is  illustrated  by  the  case  of  Fong  Yue  Ting  v. 
United  States^  149  U.  S.  698,  728,  which  arose  under  the  act 
of  May  5, 1892,  c.  60,  prohibiting  the  coming  of  Chinese  persons 
into  the  United  States.  The  act  provided  for  the  arrest  and 
removal  from  the  United  States  of  any  person  of  Chinese  de- 
scent unlawfully  within  this  country,  unless  such  person  shall 
establish^  by  affirmative  proof,  to  the  satisfaction  of  a  justice, 
judge,  or  commissioner  of  the  United  States  before  whom  he 
might  be  brought  and  tried,  his  lawful  right  to  remain  in  the 
United  States.  It  also  authorized  the  arrest  of  such  person 
by  any  customs  official,  collector  of  internal  revenue,  or  United 
States  marshal,  and  taken  before  a  United  States  judge.  This 
court  said :  *  When,  in  the  form  prescribed  by  law,  the  execu- 
tive officer,  acting  in  behalf  of  the  United  States,  brings  the 
Chinese  laborer  before  the  judge,  in  order  that  he  may  be  heard, 
and  the  facts  upon  which  depends  his  right  to  remain  in  the 
country  be  decided,  a  case  is  duly  submitted  to  the  judicial 
power ;  for  here  are  all  the  elements  of  a  civil  case — a  com- 
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pifttti^^t'^  defendant,  and  a  judge — actoTj  reus  et  judex.  8  Bl. 
Com.  25 ;  Osbom  v.  Bank  of  the  United  States^  9  Wheat.  738, 
819.  No  formal  complaint  or  pleadings  are  required,  and  the 
want  of  them  does  not  affect  the  authority  of  the  judge  or  the 
validity  of  the  statute.' 

<^  Another  suggestion  thrown  out  in  argument  against  the 
validity  of  the  twelfth  section  of  the  Interstate  Commerce  Act, 
in  the  particular  adverted  to,  is  that  the  defendants  are  not 
accorded  a  right  of  trial  by  jury.  If,  as  we  have  endeavored 
to  show,  this  proceeding  makes  a  case  or  controversy  within 
the  judicial  power  of  the  United  States,  the  issue  whether  the 
defendants  are  under  a  duty  to  answer  the  questions  pro- 
pounded to  them,  and  to  produce  the  books,  papers,  documents, 
etc.,  called  for,  is  manifestly  not  one  for  the  determination  of 
a  jury.  The  issue  presented  is  not  one  of  fact,  but  of  law  ex- 
clusively. In  such  a  case,  the  defendant  is  no  more  entitled  to 
a  jury  than  is  a  defendant  in  a  proceeding  by  mandamus  to 
compel  him,  as  an  officer,  to  perform  a  ministerial  duty.  Of 
course,  the  question  of  punishing  the  defendants  for  contempt 
could  not  arise  before  the  Commission ;  for,  in  a  judicial  sense, 
there  is  no  such  thing  as  contempt  of  a  subordinate  adminis- 
trative body.  No  question  of  contempt  could  arise  until  the 
issue  of  law,  in  the  Circuit  Court,  is  determined  adversely  to 
the  defendants  and  they  refuse  to  obey,  not  the  order  of  the 
commission,  but  the  final  order  of  the  court.  And,  in  matters 
of  contempt,  a  jury  is  not  required  by  *due  process  of  law.' 
From  the  very  nature  of  their  institution,  and  that  their  law- 
ful judgments  may  be  respected  and  enforced,  the  courts  of  the 
United  States  possess  the  power  to  punish  for  contempt.  And 
this  inherent  power  is  recognized  and  enforced  by  a  statute 
expressly  authorizing  such  courts  to  punish  contempts  of  their 
authority  when  manifested  by  disobedience  of  their  lawful 
writs,  process,  orders,  rules,  decrees,  or  commands.^  Surely 
it  cannot  be  supposed  that  the  question  of  contempt  of  the  au- 
thority of  a  court  of  the  United  States,  committed  by  a  disobe- 
dience of  its  orders,  is  triable,  of  right,  by  a  jury. 

>  Rev.  Stat,  §  725;  1  Stat  88;  4  Stat  487;  United  States  v.  Hud- 
■cm,  7  Cranch,  82 ;  Anderson  v.  Dunn,  6  Wheat  204,  227  ;  Ex  parte  Rob- 
inson, 19  WaU.  505,  510 ;  Ex  parte  Terry,  128  U.  S.  289,  802,  303  ;  Cart- 
rs  CMe,  114  HasB.  280,  288. 
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<<  We  are  of  opinion  that  a  judgment  of  the  Circuit  Court  of 
the  United  States  determining  the  issues  presented  by  the 
petition  of  the  Interstate  Commerce  Commission,  and  by  the 
answers  of  the  appellees^  will  be  a  legitimate  exertion  of  ju- 
dicial authority  in  a  case  of  controversy  to  which,  by  the  Con- 
stitution, the  judicial  power  of  the  United  States  extends.  A 
final  order  by  that  court  dismissing  the  petition  of  the  Com- 
mission, or  requiring  the  appellees  to  answer  the  questions  pro- 
pounded to  them,  and  to  produce  the  books,  papers,  etc.,  called 
for,  will  be  a  determination  of  questions  upon  which  a  court  of 
the  United  States  is  capable  of  acting  and  which  may  be  en- 
forced by  judicial  process."  ^ 

Mr.  Justice  Brewer  delivered  the  following  strong 
dissenting  opinion  with  the  concurrence  of  the  Chief 
Justice  and  Mr.  Justice  Jackson. 

"  I  agree  as  to  the  power  of  the  United  States  over  interstate 
commerce,  but  that  throws  no  more  light  on  the  real  question 
involved  herein  than  an  inquiry  into  the  power  of  Congress  to 
enact  laws  would  upon  the  question  determined  in  Kilbourn  v. 
Thompson,  103  U.  S.  168  [26:  377],  of  the  right  of  the  House 
of  Representatives  to  punish  as  for  contempt  one  who  refused 
to  disclose  the  business  of  a  real  estate  partnership  of  which 
he  was  a  member.  The  power  of  Congress  to  use  all  reason- 
able and  proper  means  for  exercising  its  control  over  interstate 
commerce  carries  with  it  no  right  to  break  down  the  barriers 
between  judicial  and  administrative  duties,  or  to  make  courts 
the  mere  agents  to  assist  an  administrative  body  in  the  prose- 
cution of  its  inquiries.  For,  if  the  power  exists,  as  is  affirmed 
by  this  decision,  it  carries  with  it  the  power  to  make  courts  the 
mere  assistants  of  every  administrative  board  or  executive 
officer  in  the  pursuit  of  any  information  desired  or  in  the  exe- 
cution of  any  duties  imposed.  It  informs  Congress  that  the 
only  mistake  it  made  in  the  Eilbourn  case  was  in  itself 
attempting  to  punish  for  contempt,  and  that  hereafter  the 
same  result  can  be  accomplished  by  an  act  requiring  the  courts 
to  punish  for  contempt  those  who  refuse  to  answer  questions 
put  by  either  house,  or  any  committee  thereof. 

'  Interstate  Commerce  Commission  v.  Brim8on,154  U.  S.  487-489. 
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**  It  must  be  borne  in  mind  tbat  this  is  purely  and  solely  a 
proceeding  for  contempt.  No  action  is  pending  in  the  court  to 
enforce  a  right  or  redress  a  wrong,  public  or  private.  No  in- 
quiry is  being  carried  on  in  it  with  a  view  to  the  punishment 
of  crime,  nothing  sought  to  be  done  for  the  perpetuation  of 
testimony  or  in  aid  of  any  judicial  proceeding.  The  delinquent 
is  punished  for  a  contempt  of  court  in  refusing  to  testify  before 
a  commission  in  aid  of  an  investigation  carried  on  by  such 
commission.  What  is  this  power  vested  in  courts  of  punish- 
ment for  contempt,  and  for  what  purpose  is  it  vested  ?  It  is  a 
power  of  summary  punishment  and  existing  to  enable  the 
courts  to  exercise  their  judicial  duties.  ^  Contempt  of  court  is 
a  specific  criminal  offense.'  New  Orleans  v.  New  York  Mail 
SS.  Co.,  87  U.  S.  (20  Wall.)  392  [22 :  357.]  In  Anderso^x  v. 
Dunn^  19  U.  S.  (6  Wheat.)  204,  227,  it  was  said  that  *  Courts 
of  justice  are  universally  acknowledged  to  be  vested,  by 
their  very  creation,  with  power  to  impose  silence,  respect 
and  decorum  in  their  presence  and  submission  to  their  law- 
ful mandates.'  So  in  Ex  parte  Robinson,  86  U.  S.  (19  Wall.) 
505,  510  [22 :  205,  207] :  *  The  power  to  punish  for  contempts 
is  inherent  in  all  courts ;  its  existence  is  essential  to  the  pre- 
servation of  order  in  judicial  proceedings,  and  to  the  enforce- 
ments of  the  judgments,  orders,  and  writs  of  the  courts,  and 
consequently  to  the  due  administration  of  justice.  The  moment 
the  courts  of  the  United  States  were  called  into  existence  and 
invested  with  jurisdiction  over  any  subject,  they  became  pos- 
sessed of  this  power.'  And  in  Be  Cooper,  32  Vt.  253,  257  : 
^The  power  to  punish  for  contempt  is  inherent  in  the  nature 
and  constitution  of  a  court.  It  is  a  power  not  derived  from  any 
statute  but  arising  from  necessity;  implied  because  it  is 
necessary  to  the  exercise  of  all  other  powers.' 

^  A  contempt  presupposes  some  act  derogatory  to  the  power 
and  authority  of  the  court.  But  before  this  proceeding  was 
initiated  the  only  authority  disr^arded  was  that  of  the  com- 
mission. The  court  treats  such  acts  derogatory  to  the  powers 
of  the  commission  as  derogatory  to  its  own,  and  punishes,  as 
for  a  contempt  of  its  own  authority,  one  who  disobeys  the 
order  of  the  commission.  It  is  no  sound  answer  to  say  that 
the  court  orders  the  witness  to  testify  and  punishes  for  disobe- 
dience of  that  order.    The  real  wrong  is  in  not  testifying  before 
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the  commission,  and  that  is  the  ground  of  the  punishment. 
Otherwise  any  disregard  of  any  duty  can  be  treated  as  a  con- 
tempt of  court  and  punished  as  such.  It  will  be  sufficient  to 
cite  the  delinquent  and  order  his  punishment  as  for  a  contempt 
of  court  unless  he  discharges  that  duty.  His  failure  to  obey 
the  order  of  the  court  is  only  the  nominal,  while  the  failure  to 
discharge  the  prior  duty  is  the  real  ground  of  punishment. 
No  forms  of  statement  can  change  the  substantial  fact  that  the 
inherent  power  of  courts  to  punish  for  contempt  is  exercised, 
not  to  preserve  the  authority  of  the  court,  not  in  aid  of  pro- 
ceedings carried  on  in  them,  but  to  aid  a  merely  administrative 
body,  and  to  compel  obedience  to  its  requirements.  It  makes 
the  courts  the  mere  assistants  of  a  commission. 

"  It  is  said  that  this  proceeding  is  substantially,  if  not  pre- 
cisely, similar  to  that  which  would  arise  if  Congress  had  passed 
an  act  imposing  penalties  on  parties  refusing  to  testify  before 
a  commission  and  a  proceeding  was  commenced  to  recover  such 
penalties.  But  surely  the  differences  are  vital.  If  such  pro- 
ceeding was  a  criminal  prosecution,  defendants  would  have  the 
constitutional  guarantee  of  a  trial  by  jury,  and  this,  too,  in  an 
action  at  law  if  the  amount  of  the  penalty  exceeded  $20.  By 
making  it  a  proceeding  for  contempt,  these  constitutional 
protections  are  evaded.  Further,  there  is  no  penalty  pre- 
scribed. Refusal  to  answer  is  not  made  an  offense,  misde- 
meanor, or  felony. 

"  Suppose  a  law  was  enacted  making  criminal  the  refusal  to 
answer  questions  put  by  a  commission  (and  a  statute  would  be 
necessary  before  such  refusal  could  be  adjudged  criminal,  for 
there  are  no  common-law  offenses  against  the  United  States — 
United  States  v.  Eatwi^  144  U.  S.  677),  would  it  not  be  neces- 
sary that  the  statute  define  the  questions,  or  at  least  the  scope 
of  the  questions  to  be  asked?  Would  not  an  act  be  void 
for  indeflniteness  and  lack  of  certainty  which  simply  made 
criminal  the  refusal  to  answer  relevant  questions  in  any  proper 
investigation  carried  on  before  a  commission  ?  Would  it  not 
be  like  the  famous  Chinese  statute : 

" '  Whoever  is  guilty  of  improper  conduct,  and  of  such  as  is 
contrary  to  the  spirit  of  the  laws,  though  not  a  breach  of  any 
specific  part  of  it,  shall  be  punished  at  least  forty  blows ;  and 
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when  the  impropriety  is  of  a  serious  nature^  with  eighty 
blows.* 

**  Could  it  be  left  to  the  commission  to  select  the  matter  of 
investigation,  determine  the  scope  of  the  inquiry,  and  thus, 
as  it  were,  create  the  crime? 

^  Can  all  these  difBculties  be  avoided  by  bringing  the  refusal 
to  testify  before  a  commission  within  the  reach  of  the  compre- 
hensive inherent  power  of  the  courts  to  preserve  their  author- 
ity by  proceedings  for  contempt? 

^^  But  again,  it  is  said  that  the  act  of  Congress  imposes  upon 
all  persons  and  corporations  engaged  in  interstate  commerce 
a  daty  to  answer  every  proper  question  which  the  commission 
may  see  fit  to  ask,  and  that  a  refusal  to  answer  constitutes  a 
refusal  to  discharge  a  duty  upon  rightful  demand.  It  is  true 
that  authority  is  conferred  upon  the  commission  to  obtain 
information,  but  the  act  does  not  impose  the  duty  to  furnish  it 
upon  all  persons  interested  in  interstate  commerce ;  and  Congress 
cannot  invest  the  commission  with  discretionary  power  to  create 
or  not  create  a  duty.  If,  when  a  question  is  asked,  a  duty  is 
established,  then  the  court  would  have  no  power  to  do  anything 
except  to  enforce  the  act  of  the  commission,  if  valid,  or  punish 
its  violation  without  inquiry,  which,  as  has  been  stated,  would 
make  the  court  the  mere  ministerial  agent  of  the  commission. 
If  the  duty  is  not  established,  then  the  court  is  called  upon  to 
take  part  in  a  mere  inquiry  as  to  whether  it  would  be  lawful  or 
expedient  that  the  duty  be  established.  It  is  not  pretended  that 
the  court  can  take  cognizance  of  the  whole  investigation  on 
petition,  and  this  appUcation  is  not  a  part  of  any  judicial  pro- 
ceeding, nor  could  the  order  adjudicate  anything.  It  is  clear 
that  the  duty,  if  it  exists  at  all,  is  a  political  and  not  a  judicial 
duty.  Would  mandamus  lie  to  compel  the  discharge  of  this 
duty?  Yet  mandamus  is  the  recognized  proceeding  for  the 
enforcement  of  a  duty. 

"  It  may  be  that  it  is  the  duty  of  every  citizen  to  give  infor- 
mation to  the  commission  when  demanded,  but  it  is  no  more  a 
duty  than  it  is  to  avoid  murder  or  other  crimes  ;  to  lead  a  life 
of  social  purity ;  to  avoid  fraud  in  business  transactions,  or 
neglect  of  other  duties  of  good  citizenship.  Will  it  be  pre- 
tended that  these  obligations  can  be  enforced  by  the  courts 
through  proceedings  as  for  contempt  ? 
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'^To  say  that  there  is  acase»  something  that  calls  for  judicial 
action,  hecause  there  are  parties  on  the  one  side  or  on  the  other, 
is  a  hreadth  of  definition  hitherto  unrecognized.  Every  effort 
at  administrative  or  executive  action,  which  is  not  voluntarily 
assented  to  by  those  whom  it  affects  creates  a  dispute  between 
parties.  Can  it  be  that  every  such  dispute  justifies  an  appeal 
to  the  courts,  and  presents  a  case  for  judicial  action?  If  so, 
there  is  nothing  which  any  administrative  body  or  execative 
officer  shall  attempt  to  do  which  cannot  be  carried  into  the 
courts,  and  every  failure  to  comply  with  the  orders  of  such 
body  or  officer  makes  the  delinquent  subject  to  punishment  by 
the  process  of  contempt.  Hitherto  the  power  to  punish  for 
contempt  has  been  regarded  as  a  power  lodged  in  judges  and 
courts  to  compel  obedience  to  their  orders,  decrees,  and  judg- 
ments, and  to  support  their  authority. 

'^  This  is  something  more  important  than  a  mere  question  of 
the  form  of  procedure.  It  goes  to  the  essential  differences 
between  judicial  and  legislative  action.  If  this  power  of  the 
courts  can  be  invoked  to  aid  the  inquiries  of  any  administrative 
body,  or  enforce  the  orders  of  any  executive  officer,  why  may 
not  the  power  to  punish  for  contempt  be  vested  directly  in  the 
administrative  board  or  in  the  executive  officer?  Why  call  in 
the  court  to  act  as  a  mere  tool  ?  If  the  interstate  commerce 
commission  can  rightfully  invoke  the  power  of  the  courts  to 
punish  as  for  contempt  those  who  refuse  to  answer  their  ques- 
tions, why  may  not  like  power  be  given  to  any  prosecuting  at- 
torney, and  he  be  authorized  to  summon  witnesses,  those  for 
as  well  as  those  against  the  government,  and  in  advance  com- 
pel them,  through  the  agency  of  the  courts,  to  disclose  all  the 
evidence  they  can  give  on  any  expected  trial?  If  these  ap- 
pellees have  committed  crime,  punishment  therefor  comes  only 
through  the  courts,  and  by  the  recognized  procedure  of  infor- 
mation or  indictment.  They  cannot  be  tried  by  the  commission 
for  any  act  done. 

'^  One  often  declared  difference  between  judicial  and  legislative 
power  is  that  the  former  determines  the  rightfulness  of  acts 
done ;  the  latter  prescribes  the  rule  for  acts  to  be  done.  The 
one  construes  what  has  been ;  the  other  determines  what  shall 
be.  As  said  in  Cooley's  Constitutional  Limitations,  side 
page  92: 
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^  *  In  fine  the  law  is  applied  by  the  one,  and  made  by  the 
other.  To  do  the  first,  therefore, — to  compare  the  claims  of 
parties  with  the  law  of  the  land  before  established, — is  in  its 
natore  a  judicial  act.  But  to  do  the  last — to  pass  new  rules 
for  the  regulation  of  new  controversies — ^is  in  its  nature  a 
legislative  act ;  and  if  these  rules  interfere  with  the  past,  or  the 
present,  and  do  not  look  wholly  to  the  future,  they  violate  the 
definition  of  a  law  as  ^  a  rule  of  civil  conduct ; "  because  no  rule 
of  conduct  can  with  consistency  operate  upon  what  occurred 
before  the  rule  itself  was  promulgated.' 

*^So,  for  whatever  the  appellees  have  done  in  the  past, 
whether  they  have  violated  any  law  of  the  land  or  not,  an  in- 
quiry is  to  be  made  in  and  by  the  courts.  The  judicial  power 
cannot  be  invoked  to  sustain  an  investigation  into  past  conduct 
which,  when  disclosed,  may  or  may  not  be  at  the  will  of  an 
administrative  board  or  executive  officer  presented  for  judicial 
consideration  or  action.  It  is  not  meant  to  be  affirmed  that  no 
inquiry  can  be  made  into  past  conduct  or  actions  except  through 
the  power  and  processes  of  the  courts.  On  the  contrary,  the 
fall  power  of  legislative  or  executive  departments  to  inquire 
into  what  has  been  is  conceded.  But  if  designed  to  aid  legisla- 
tive or  executive  action  it  must  be  by  legislative  or  executive 
proceedings.  Can  the  courts  be  turned  into  commissions  of 
inquiry  in  aid  of  legislative  action  ? 

^'  In  short,  and  to  sum  it  up  in  a  word :  If  these  appellees 
have  violated  any  law  their  punishment  should  be  sought  in 
the  ordinary  way,  by  prosecution  therefor  in  the  courts.  If 
they  have  violated  no  law,  and  the  simple  purpose  is  to  elicit 
information  for  the  guidance  of  the  commission  or  the  legisla- 
ture, let  that  information  be  sought  by  the  ordinary  processes 
of  leg^lative  or  administrative  bodies. 

^  Take  a  familiar  illustration :  Once  in  ten  years  a  census  is 
ordered  by  authority  of  Congress,  and  the  scope  of  that  census, 
constantly  enlargred,  is  to  elicit  from  the  citizens  of  the  United 
States  information  as  to  a  variety  of  topics.  No  thought  of 
punishment  for  past  misdeeds  enters  into  such  an  inquiry.  In- 
formation,  and  that  only,  is  sought.  It  is  unquestionably  the 
duty  of  every  citizen  to  respond  to  the  inquiries  made  by  the 
census  officers  and  furnish  the  information  desired.  Can  it  be 
that  courts  can  be  authorized  to  make  the  refusal  of  a  citizen 
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to  furnish  any  such  desired  information  a  conj^empt  of  their 
authority  and  to  be  punished  as  such  ?  There  is  no  question 
of  the  lawful  power  of  Congress  to  elicit  this  information; 
possibly  none  as  to  its  power  to  provide  that  a  refusal  to  give 
the  information  shall  be  deemed  a  misdemeanor  and  prosecuted 
and  punished  as  such.  But  it  seems  to  me  to  obliterate  all  the 
historic  distinction  between  judicial  and  legislative  or  adminis- 
trative proceedings  to  say  that  the  courts  can  be  called  upon  to 
punish  as  for  a  contempt  of  their  authority  a  mere  refusal  to 
respond  to  this  administrative  inquiry  as  to  facts. 

"  This  question  was  fully  considered  by  Mr.  Justice  Field, 
while  holding  the  Circuit  Court,  Jie  Pacific  B.  Com.^  32  Fed. 
Rep.  251,  and  the  power  of  Congress  to  make  the  courts  the 
mere  assistants  of  an  investigating  committee  was  most  em* 
phatically  denied. 

''  I  am  authorized  to  say  that  the  Chief  Justice  and  Mr. 
Justice  Jackson  concur  in  the  views  herein  expressed."  * 

On  account  of  the  division  in  the  Supreme  Court  upon 
the  question,  it  is  possible  that  the  point  might  be  recon- 
sidered. The  Interstate  Commerce  Act  is,  however,  in 
this  respect,  far  different  from  the  Revised  Statutes  regu- 
lating examinations  under  the  Income  Tax.  By  the  Inter- 
state Commerce  Act,  upon  the  failure  of  a  witness  to  obey 
a  subpoena,  application  is  made  to  the  court  by  the  com- 
mission, through  the  district  attorney,  for  an  order 
directing  the  appearance  of  the  witness.  This  order  is 
not  granted  until  the  witness  has  had  an  opportunity  to 
answer  setting  up  his  objections  and  a  trial  of  the 
issue  thus  raised.  It  is  not  until  after  disobedience  to 
the  court  that  the  witness  may  be  punished  for  a  con- 
tempt. On  the  other  hand,  section  3175  of  the  Revised 
Statutes  of  the  United  States  provides  that  an  attach- 
ment may  be  issued  by  the  court,  as  for  a  contempt  upon 
the  disobedience  of  a  taxpayer  to  a  summons  issued  by 
the  collector.  Upon  the  return  of  that  attachment  with 
the  body  of  the  taxpayer,  the  court  is  directed  to  hear 

'  Interstate  Commerce  Commission  v.  Brimson,  154  U.  S.  1. 
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the  case,  ^^  and  upon  such  hearing  the  judge  or  commis- 
sioner shall  have  power  to  make  such  order  as  he  shall 
deem  proper,  not  inconsistent  with  existing  laws  for  the 
punishment  of  contempts,  to  enforce  obedience  to  the 
requirements  of  the  summons  and  to  punish  such  person 
for  his  default  or  disobedience."  If  this  statute  be  con- 
strued in  accordance  with  its  apparent  meaning,  to 
authorize  the  court  to  punish  a  party  for  contempt  in 
disobedience  to  the  summons  of  the  collector,  and  not  to 
authorize  the  court  to  enter  an  order,  directing  the 
appearance  and  testimony  of  the  taxpayer,  and  subse- 
quently thereto,  to  punish  the  taxpayer  for  disobedience 
of  the  order,  not  for  disobedience  of  the  summons,  it 
might  be  held  to  be  unconstitutional  as  impairing  the 
right  of  the  taxpayer  to  trial  by  jury  for  the  offense  of 
disobeying  the  collector's  summons,  as  well  as  for  other 
reasons.  Under  the  old  act,  the  question  was  never 
brought  to  the  Supreme  Court  of  the  United  States.  It 
was  held,  that  notwithstanding  the  language  of  the 
statute,  directing  the  issue  of  an  attachment  upon  proof 
by  the  collector  of  disobedience  to  the  summons,  it  was 
the  better  practice  to  proceed  by  an  order  to  show  cause.  ^ 
Other  decisions  hold  the  act  constitutional.^  The  ques- 
tion, however,  deserves,  and  will  undoubtedly  receive, 
the  careful  consideration  of  the  Supreme  Court  when 
brought  before  it  by  means  of  a  writ  of  habeas  corpuSy  or 
otherwise. 

§  VJ — Constitutionality  of  the  Grant  of  Power  to  examine 
Books  of  Tajq)ayers. 
A  further  question  arises  concerning  the  power  con- 
ferred upon  the  collector  to  examine  a  taxpayer  and  the 

*  In  re  Chad  wick,  Lowell,  489,  infra. 

*  See  Be  PhiilipH,  10  Internal  Revenue  Record,  107,  3  Am.  Law  Times, 
154;  Matter  of  Meador,  1  Abb.  U.  S.  817;  a  c,  2  American  Law 
Times,  140;  Stanwood  v.  Green,  2  American  Law  Times,  184;  Perry  v 
NewBome,  10  Internal  Revenue  Record,  20;  Stanwood  v.  Fordyce,  18 
Internal  Revenue  Record,  77. 
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latter's  books  of  account  in  case  of  a  failure  to  render 
a  list  or  return.^ 

Section  29  of  the  statute  provides  that  "In  case  any 
such  person  having  a  taxable  income  shall  neglect  or 
refuse  to  make  and  render  such  list  and  return,  *  *  *  it 
shall  be  the  duty  of  the  collector  or  deputy  collector  to  make 
such  a  list,  according  to  the  best  information  he  can 
obtain,  by  the  examination  of  such  person,  or  any  other 
evidence,  and  to  add  fifty  per  cent,  as  a  penalty  to  the 
amount  of  the  tax  due  on  such  list  in  all  cases  of  such 
willful  neglect  or  refusal  to  make  and  render  a  list  or 
return. "  ^ 

The  object  of  such  examination  is  consequently  to 
ascertain  whether  the  examined  party  is  liable  to  a  pen- 
alty for  failing  to  make  a  return ;  that  is,  to  a  punish- 
ment for  a  violation  of  the  law.  It  has  been  held  that 
*^  suits  for  penalties  and  forfeitures  incurred  by  the  com- 
mission of  offenses  against  the  law,  are  of  this  quasi- 
criminal  nature  ;  we  think  that  they  are  within  the 
reason  of  criminal  proceedings  for  all  the  purposes  of  the 
Fourth  Amendment  of  the  Constitution,  and  of  that  por- 
tion of  the  Fifth  Amendment  which  declares  that  no 
person  shall  be  compelled  in  any  criminal  case  to 
be  a  witness  against  himself ;  and  we  are  further  of 
opinion  that  a  compulsory  production  of  the  private  books 
and  papers  of  the  owner  of  goods  sought  to  be  forfeited 
in  such  a  suit  is  compelling  him  to  be  a  witness  against 
himself,  within  the  meaning  of  the  Fifth  Amendment  to 
the  Constitution,  and  is  the  equivalent  of  a  search  and 
seizure — and  an  unreasonable  search  and  seizure — within 
the  meaning  of  the  Fourth  Amendment.''^ 

§  20. — Constitutionality  of  Distress  Proceedings. 
The  provisions  of  the  Revised  Statutes  authorizing  a 

»  U.  S.  R.  S.,  §  8173  as  amended.  « See  abo  U.  S.  R  S.,  §  8176. 

» Boyd  V.  United  States,  116  U.  S.  634,  635  ;  see  also  State  of  Texas  v. 
Day  Land  &  Cattle  Co.,  41  Fed.  Rep.  228.  230;  State  of  Iowa  V. 
Chicago  B.  &  Q.  R.  Co.,  87  Fed.  Rei).  497,  500;  United  States  r.  Dttiioke. 
85  Fed.  Rep.  407,  410. 
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collection  of  taxes  by  distraint  and  sale  ^  have  been  held 
constitutional.*  The  Supreme  Court  said,  speaking 
through  Mr.  Justice  Swayne  : 

"  The  proceedings  of  the  collector  were  not  in  conflict  with 
the  Amendment  to  the  Constitution  which  declares  that  no 
person  shall  be  deprived  of  life,  or  property y  without  'due 
process  of  law.'  The  power  to  distrain  personal  property  for 
the  payment  of  taxes  is  almost  as  old  as  the  common  law. 
Cooley,  Tax.  302.  The  Constitution  gives  to  Congress  the 
power '  To  lay  and  collect  taxes,  duties,  imposts  and  excises.'  Ex- 
cept as  to  exports,  no  limit  to  the  exercise  of  the  power  is  pre- 
scribed. In  Mc  CiMoch  v.  Maryland^  4  Wheat.  316,  Chief  Justice 
Mabshall  said,  *  The  power  to  tax  involves  the  power  to  destroy.* 
Why  is  it  not  competent  for  Congress  to  apply  to  realty,  as  well 
as  personalty,  the  power  to  distrain  and  sell  when  necessary  to 
enforce  the  payment  of  a  tax  ?  It  is  only  the  further  legiti- 
mate exercise  of  the  same  power  for  the  same  purpose.  In 
Murray  v.  Hoboken  L,  Co,^  18  How.  274,  this  court  held 
that  an  act  of  Congress  authorizing  a  warrant  to  issue, 
without  oath,  against  a  public  debtor,  for  the  seizure  of 
his  property,  was  valid;  that  the  warrant  was  conclusive 
evidence  of  the  facts  recited  in  it,  and  that  the  proceeding  was 
*due  process  of  law,'  in  that  case.  See  also,  De  Tremlle  v. 
SnudU,  98  U.  S.  517 ;  Sherry  v.  McKinUy,  99  U.  S.  496  ;  MiUer 
V.  U,  8,,  11  Wall.  268;    Tyler  v.  Defrees^  11  Wall.  331. 

**The  prompt  payment  of  taxes  is  always  important  to  the 
public  welfare.  It  may  be  vital  to  the  existence  of  a  govern- 
ment. The  idea  that  every  taxpayer  is  entitled  to  the  delays 
of  litigation  is  unreason.  If  the  laws  here  in  question  involved 
any  wrong  or  unnecessary  harshness,  it  was  for  Congress,  or 
the  people  who  make  congresses,  to  see  that  the  evil  was  cor- 
rected. The  remedy  does  not  lie  with  the  judicial  branch  of 
the  Government.* " 

» U.  S.  R.  8.,  8187,  3192.  « Springer  r.  U.  S.,  102  U.  S.  586. 

»  Springer  r.  U.  S.,  102  U.  S.,  686. 


CHAPTER  III. 

THE  INCIDENCE  OP  THE  TAX.^ 

§  21.— Nature  of  the  Tax. 

Whatever  else  may  be  said  or  thought  about  the  act  of 
taxation,  it  will  hardly  be  questioned  that  the  one  funda- 
mental and  unchangeable  element  of  it  is  to  take  property. 
A  tax  on  the  person,  pure  and  simple,  without  reference 
to  property,  does  not  exist.  To  take  an  aliquot  part  of 
the  human  body,  after  the  manner  of  John  of  England 
in  extracting  the  teeth  of  his  wealthy  Jewish  subjects  for 
purpose  of  revenue,  is  to  commit  mayhem  and  torture ; 
it  is  not  to  tax.  Whatever  may  be  attempted,  there  is 
no  taxation  until  property  is  taken. 

The  limitations  of  the  power  to  tax,  therefore,  are 
limitations  of  the  power  to  take  property.  Without  dis- 
cussion, it  may  be  fairly  assumed  as  axiomatic  and  self- 
evident  that  in  modern  civilization  and  in  times  of  peace 
a  taking  by  way  of  taxation  must  be  : — 

1.  By  the  government ; 

2.  Of  property  within  its  territorial  limits ; 

3.  For  the  purpose  of  its  own  continued  existence ;  and 

4.  According  to  some  rule  of  proportion.  Other  limit* 
ations  there  may  be,  but  they  are  not  relevant  to  the 
present  purpose. 

With  reference  to  the  new  income  tax  law,  two  ques- 
tions are  immediately  presented.  1.  What  property  is 
taken  ;  and  2.  What  is  the  rule  of  proportion  in  taking 
it.     The  first  of  these  questions  will  be  treated  in  this 

'  This  chapter  is  the  work  of  Mr.  Abbot,  and  Mr.  Foster  is  entitled  to 
neither  credit  nor  responsibility  for  anv  statements  therein  contained. 
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chapter,  and  the  second  is  reserved  for  the  foUowmg 
chapter. 

The  act  itself  levies  a  tax  '*  annually  upon  the  gains, 
profits,  and  income  received  in  the  preceding  calendar 
year  by  every  citizen  of  the  United  States,"  and  a  like 
tax  *  ^  annually  upon  the  gains,  profits,  and  income  from 
all  property  owned  and  of  every  business,  trade,  or  pro- 
fession carried  on  in  the  United  States  by  persons  residing 
without  the  United  States."  A  strict  construction  of 
these  phrases  would  limit  the  tax  to  such  income  as  a 
specific  fund  out  of  which,  if  it  could,  the  United  States 
would  take  its  aliquot  share.  Under  that  construction 
the  right  of  the  national  government  to  collect  its  taxes 
would  depend  upon  its  ability  to  reach  that  particular 
fund  ;  and  if  for  any  reason  the  fund  should  vanish 
before  the  United  States  could  reach  it,  no  tax  could  be 
collected. 

Some  support  is  given  to  this  view  by  such  a  case  as 
that  of  New  Yorky  etc. ,  Railroad  Company  v.  Pennsyl- 
vantaj  in  which  the  Supreme  Court  of  the  United  States  ^ 
decided  that  the  State  of  Pennsylvania  could  not  require 
a  railroad  organized  and  existing  under  the  laws  of  the 
State  of  New  York  to  reserve  out  of  a  fund  situated  in 
the  City  of  New  York  and  devoted  to  the  payment  of 
dividends,  a  tax  on  so  much  of  the  dividends  as  was 
payable  to  citizens  of  Pennsylvania,  although  the  rail- 
road company,  with  the  consent  of  the  State  of  Pennsyl- 
vania, owned  and  operated  a  considerable  portion  of  its 
road  within  the  territorial  limits  of  the  State  of  Pennsyl- 
vania. The  tax  in  question  was  a  state  tax,  but  the 
question  is  not  substantially  different  from  that  involved 
under  the  present  law,  and  in  fact  it  was  not  treated  as 
one  of  construction.  If  the  tax  were  on  dividends  in  the 
hands  of  the  corporation  as  a  specific  fund,  clearly  the 
fund  was  not  within  reach  of  the  state's  taxing  process. 
Ab  Mr.  Justice  Harlan  sayB  in  his  opinion,  at  page  646, 

458  u.  a  ess. 
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'^  The  money  in  the  hands  of  the  company  in  New  York 
to  be  applied  by  it  in  the  payment  of  interest,  which  by 
the  terms  of  the  contract  is  payable  in  New  York  and 
not  elsewhere,  is  property  beyond  the  jurisdiction  of 
Pennsylvania."  If,  however,  the  tax  had  been  on  the 
general  property  of  the  corporation,  inasmuch  as  a  part 
of  that  property  was  in  the  State  of  Pennsylvania,  the 
state  could,  subject  to  all  relevant  constitutional  prohi- 
bitions, have  collected  it ;  and  so  much  is  impliedly  recog- 
nized by  the  learned  justice,  at  page  643.  ^^  Nor  can  the 
right  of  the  company  to  enjoy  the  privileges  so  obtained 
[that  is  by  state  grant]  be  burdened  with  conditions  not 
prescribed  *  *  *  except  such  as  the  state  in  the 
exercise  of  its  police  powers  for  purposes  of  taxation  and 
for  other  public  objects  may  legally  impose  in  respect  to 
business  carried  on  and  property  situated  within  itB 
limits." 

Probably,  however,  the  narrow  construction  just 
indicated  would  not  prevail.  Although  the  act  is  not 
very  clearly  drawn,  still  it  could  hardly  be  questioned 
that  the  intent  was  to  go  far  beyond  income  as  itself  the 
only  specific  fund.  To  hold  otherwise  would  be  in  effect 
to  render  the  whole  legislation  nugatory.  It  would  open 
too  many  doors  for  evasion  of  the  tax. 

There  is  only  one  alternative.  The  tax  is  a  tax  upon 
general  property,  without  distinction  of  form  as  principal 
or  income,  and  it  follows  that  income  is  merely  the 
measure  of  the  tax.  This  view  of  the  statute  undoubt- 
edly accords  with  the  general  intention  of  the  legislature, 
and  is  the  one  least  open  to  objection.  The  phraseology 
of  the  act  is  not  very  material  on  the  question.  All  such 
acts  are  practically  interpreted  according  to  this  canon, 
and  unless  the  act  were  extremely  specific  in  its  terms,  it 
would  seem  diflScult,  if  not  impossible,  to  hold  otherwise. 
Under  the  former  statutes  imposing  a  tax  on  dividends, 
for  example,  it  was  held  that  dividends  earned,  dedared, 
and  paid  within  the  Confederate  lines  during  the  war 
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were,  nevertheless,  subject  ^  the  tax,  and  a  tax  was 
actually  collected  on  such  dividends  after  the  war  was 
concluded.  It  is  clear  that  such  dividends  were  at  no 
time  as  a  fund  within  the  de  facto  jurisdiction  of  the 
United  States  ;  but  some  of  the  property  of  the  corpora- 
tion was  within  the  jurisdiction,  and  it  was  quite  compe- 
tent for  the  United  States  to  collect  the  tax  out  of  any 
property  it  could  reach  long  after  the  dividends  had  dis- 
appeared from  view.^  In  that  case  and  in  two  others,* 
the  court  declared  the  tax  to  be  an  excise  tax  on  the 
corporation,  and  while  it  is  not  entirely  clear  what  was 
meant  by  the  term  and  the  court  does  not  in  fact  attempt 
to  define  it,  it  is  probable  that  the  court  regarded  the  tax 
in  question  as  laid  upon  the  general  property  of  the 
corporation  and  measured  by  dividends. 

There  are  many  justifications  for  such  an  interpreta- 
tion of  the  act.  Thus,  the  statute  itself  says,  at 
section  32,  that  *  *  The  net  profits  or  income  of  all  corpora- 
tions, companies  or  associations  shall  include  the  amounts 
paid  to  shareholders."  Obviously,  in  such  a  case  the  tax 
is  to  be  paid  by  the  corporation,  and  yet,  by  the  terms  of 
the  act,  the  fund  from  which  it  is  paid  has  passed  beyond 
the  control  of  the  corporation  and  into  the  hands  of  its 
shareholders. 

Such  an  interpretation  also  relieves  the  tax  of  the 
possible  objection  that  it  is  retroactive.  If  income  is 
merely  the  measure  of  the  tax,  it  is  clearly  quite  im- 
material whether  the  income  that  is  adopted  as  a  measure 
is  that  of  the  past  or  of  the  present  or  of  the  future, 
provided  only  it  is  practically  ascertainable.  As  Mr. 
Justice  Read,  of  Pennsylvania,  sajTs:^  '*It  is  clearly 
*  *  *  perfectly  constitutional  as  well  as  expedient, 
in  levying  a  tax  upon  profits  or  income,  to  take  as  the 


1  Memphis,  etc.  Railroad  r.  U.  S.,  106  U.  S.  228. 
*Bailit»d   Company   v.    Collector,    100   U.  S.  595;  U.  S.  v.   Erie 
Raflway  Co.,  106  U.  S.  827. 
'  Drexel  A  Co.  r.  Commonwealth,  46  Pa.  St.  81,  at  p.  40. 
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measure  of  taxation  the  profits  or  income  of  the  preoed* 
ing  year.  To  tax  is  legal,  and  to  assume  as  a  standard 
the  transactions  immediately  prior  is  certainly  not  un- 
reasonable. " 

§  22. — Incidence  of  the  Tax  with  Respect  to  Property. 

As  a  question  of  the  actual  realization  of  the  object 
of  the  statute,  it  is  obvious  that  the  only  property  out  of 
which  the  tax  can  be  collected  is  that  which  is  actusdly 
situated  within  the  boundaries  of  the  United  States.^ 
And  by  well  recognized  principles  of  international  law, 
all  property  so  situated  is  subject  to  taxation  by  this 
Government.  *'  There  is  nothing  very  poetic  about  tax 
laws.  Wherever  they  find  property,  except  what  is 
devoted  to  public  and  charitable  uses,  they  claim  a  con- 
tribution for  its  protection,  without  any  special  respect 
to  the  owner  or  his  occupation,  and  without  reflecting 
much  on  questions  of  generosity  or  courtesy. "  *  Since 
the  present  act  contains  in  terms  no  exemption  of  property 
situated  within  the  United  States,  presumably  there  is 
no  such  exemption,  except  such  as  is  by  Federal  law 
exempt  from  all  taxation,  as  for  example  implements  of 
trade.  ^  It  will  hardly  be  questioned  that  if  a  tax  is  in 
proper  mode  found  to  be  due  and  payable,  all  property  of 
the  taxpayer  (apart  from  the  exception  just  noted)  within 
the  territorial  jurisdiction  of  our  Government  would  be 
subjected  to  its  payment. 

As  to  all  corporeal  property,  therefore,  so  much  as  lies 
within  our  boundaries  is  subject  to  tax  and,  for  reasons 
readily  appreciated,  such  property  situated  in  other  coun- 
tries is  exempt. 

As  to  incorporeal  property,  on  the  other  hand,  in  which 
are  included  all  debts,  obligations,  choses  in  action,  and 

'  New  York,  etc.,  Railroad  v.  Pennsylvania,  153  U.  S.  628,  per  GRA.Y,  J., 
and  see  cases  cited;  Hoyt  v.  Commissioners,  23  N.  Y.  224. 

»  LowREE,  C.  J.,  in  Finley  v.  The  aty  of  Philadelpliia,  82  Pa.  St  881,  at 
p.  382. 

» U.  S.  Rev.  St.,  section  3187. 
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rights  of  every  kind  and  description,  the  matter  is  very 
different,  and  the  question  may  well  be  raised  in  import- 
ant issues,  whether  or  not  Congress  has  attempted  to  act 
extra-territorially  in  some  of  its  provisions.  This  is  pre- 
sented whenever  the  attempt  is  made  to  collect  a  tax 
upon  property  consisting  of  a  debt  or  other  obligation  of 
a  citizen  or  resident  of  the  United  States  to  a  creditor 
who  is  a  non-resident  alien  or  is  otherwise  not  subject 
personally  to  the  taxing  power  of  our  Government. 
Perhaps  no  question  was  so  earnestly,  even  obstinately, 
presented  to  the  attention  of  the  Supreme  Court  under 
the  former  acts  as  this,  and  it  will  be  shown  later  that  it 
is  possible  at  the  present  time  to  raise  the  same  objection. 
The  issue  assumed  two  forms  under  the  prior  legislation, 
one  of  which  may  well  be  repeated. 

The  first  and  simpler  of  these  arose  under  the  sections 
of  the  acts  requiring  corporations  to  reserve  the  tax  out 
of  ftmds  in  their  hands  devoted  to  the  payment  of  in- 
terest on  their  bonded  indebtedness.  In  Railroad  Com- 
pany V.  Jackson,^  a  non-resident  alien  bondholder  sued 
the  railroad  company  to  recover  the  amount  of  the  tax 
deducted  by  it  from  interest  payable  on  its  bonds.  The 
court  held  that  the  act  of  June  30th,  1864,  under  which 
the  company  claimed  the  protection,  was  not  intended  to 
apply  to  non-resident  aliens,  and,  therefore,  that  the  de- 
duction which  the  company  claimed  to  make  was  in  fact 
unauthorized.  The  court  went  on  to  say,  at  p.  269, 
*  *  Congress  has  since,  in  express  terms  *  ♦  ♦  imposed 
a  tax  on  alien  non-resident  bondholders.  The  question 
hereafter  will  be,  not  whether  the  laws  embrace  the 
alien  non-resident  bondholder,  but  whether  it  is  compe- 
tent for  Congress  to  impose  it ;  upon  which  we  express 
no  opinion."  The  question  was  accordingly  raised  a 
second  time.^    The  court  again  declined  to  consider  the 

1 7  WalL  982. 

»  RaUroad  Company  v.  Collector,  100  U.  8.  5©5;  U.  S.  v.  Erie  Rail- 
way Co.,  106  U.  S.  827. 
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precise  issue.  It  decided  that  the  tax  was  an  excise  tax 
on  the  business  of  the  corporation  and,  inasmuch  as  the 
parties  to  the  action  were  the  United  States  and  the  tax- 
payers,  refused  to  consider  the  rights  as  existing  between 
the  taxpayer  and  the  bondholder,  saying  at  page  597, 
^^  Whether  Congress  having  the  power  to  enforce  the 
law  has  power  to  levy  ^  ^  a  tax  on  the  interest  due 
by  a  citizen  of  the  United  States  to  one  who  is  not  domi- 
ciled within  our  limits,  and  who  owes  the  Gbvemment 
no  allegiance,  is  a  question  which  we  do  not  think  neces- 
sary to  the  decision  of  this  case."  It  is  interesting  to 
compare  the  attitude  of  the  English  courts,  as  evinced 
by  the  opinion  of  Brett,  Master  of  the  Bolls,  in  a  similar 
case  :  *'  I  am  unwilling  to  give  an  opinion  whether  the 
foreign  debenture  holder  can  be  made  to  repay  the  com- 
pany, because  such  debenture  holder  is  not  now  before 
us,  but  I  confess  I  have  a  strong  suspicion  that  those 
who  drew  this  act  meant,  as  far  as  English  legislation 
can  do  so,  to  make  him  liable  ;  but  whether  the  foreign 
debenture  holder  can  be  made  to  pay  or  not,  that  is  to 
say,  whether  the  company  in  paying  him  can  or  not  de- 
duct the  tax,  is  immaterial.  If  they  can,  there  is  no 
hardship ;  if  they  cannot,  the  hardship  is  imposed  upon 
them  by  the  plain  terms  of  the  act."  * 

The  question,  it  will  be  seen,  is  thus  left  open  so  far  as 
the  relations  of  the  bond-holder  to  the  corporation  are 
concerned.  It  is  submitted,  however,  that  the  true  view 
of  the  situation  is  this  :  The  fund  devoted  to  the  pay- 
ment of  interest  is  a  part  of  the  property  or  assets  of  the 
corporation,  until  it  is  actually  paid  over  in  such  form  or 
to  such  persons  as  to  discharge  the  company  from  its 
obligation  ;  from  that  time  forward  it  is  property  of  the 
obligee.  So  long  as  it  is  within  the  hands  of  the  company, 
it  is  of  course  within  the  taxing  power  of  the  national 
Government ;  so  long  also  as  it  remains  within  the  terri- 
torial limits  of  the  Union,  it  is  within  the  taxing  power 

>  Alexandria  Water  Co.  r.  Musgrave,  11  Q.  B.  Div.  174,  at  p.  179. 
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of  the  Oovenunent,  even  though  it  may  have  passed  from 
the  hands  of  the  company  to  those  of  somebody  author- 
ized to  receive  it  on  the  part  of  the  debenture  holder.  At 
any  rate,  so  long  as  it  is  in  this  country,  it  is  within  the 
actual  taxing  power,  and  Congress  might  well  tmdertake 
to  raise  revenue  from  it. 

The  question,  however,  whether  by  so  doing  Congress 
can  release  the  company  from  its  obligation,  is  clearly  a 
wholly  different  question.  If  the  tax  is  levied  and  taken 
out  of  the  property  of  the  corporation,  it  by  no  means  fol- 
lows that  the  corporation  is  thereby  reheved  from  the 
burden  of  paying  his  full  quota  of  interest  to  the  foreign 
bondholder.  That  is  now  an  open  question  at  Wash- 
ington. Whether  that  result  would  follow,  might  present 
a  grave  question  of  international  law  and  the  comity 
of  nations.  It  might  well  be,  as  Mr.  Justice  Bradley 
intimates  in  his  concurring  opinion  in  the  case  of  the 
United  States  v.  Erie  Railway  Company j^  that  the  for- 
eign bondholder  suing  the  railroad  company  in  this 
country  would  be  met  by  a  plea  of  payment  which  would 
be  sustained  by  the  court,  but  that  if  he  brought  his 
action  in  his  own  courts,  the  plea  would  not  be  allowed. 
This  point  has  not  been  raised  between  the  foreign  bond- 
holder and  a  domestic  corporation  under  any  Federal 
statute,  but  it  was  raised  under  a  state  law  and  decided 
adversely  to  the  power  of  the  state  legislature,  in  the 
case  of  the  Staie  Tojc  on  Foreign  Held  Bonds. ^  It  was 
then  decided  that  such  a  provision  in  the  state  statute 
was  unconstitutional  as  impairing  the  obligation  of  con- 
tracts. That  inhibition  does  not  apply  to  the  acts  of 
Congress,  and  it  is  seriously  debatable  whether  inter- 
national law  or  the  comity  of  nations  furnishes  any  cor- 
responding inhibition. 

This  much  is  clear,  that,  until  the  obhgor  is  released 

*  106  U.  8.  887 ;  the  oancturring  opinion  is  at  page  703.    It  Is  quoted 
••ipfti.  g  15. 
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pro  tanto  from  his  obligation,  or,  to  look  at  the  matter 
in  the  other  light,  until  the  obligee  is  debarred  pro  tanto 
from  collecting  his  debt,  it  is  not  the  obligee  who  is  taxed. 
Moreover,  if  the  intent  to  reach  the  obligee  is  to  be  ef- 
fective, the  bar  must  be  absolute  in  physical  fact  as  in 
legal  theory.  So  long  as  he  can  in  fact  collect  his  debt, 
so  long  he  is  in  fact  not  taxed. 

In  the  case  of  United  States  v.  Railroad  Company ^^ 
the  creditor  was  a  municipal  corporation  whose  property 
it  was  decided  was  exempt  from  taxation  by  the  Federal 
Government.  It  was  therefore  held  in  that  case  that  the 
taxing  officers  of  the  United  States  could  not  collect  the 
tax  on  the  debt,  the  unexpressed  but  none  the  less  neces- 
sary implication  being  that  the  Government  could  not 
ejffect  a  valid  release  of  the  railroad  company  from  its 
obligation  to  the  city.  It  is  submitted,  therefore,  that 
there  is  no  such  thing  as  taxing  a  debt  in  the  hands  of  the 
debtor,  unless  both  parties  are  so  within  the  jurisdiction 
of  the  United  States  that  the  debtor  is  absolutely  relieved 
from  the  possibility  of  being  subjected  to  double  payment 
of  his  debt. 

The  second  and  more  difficult  of  the  two  cases  arose  with 
reference  to  the  tax  on  dividends  and  involved  the  same 
question  but  in  a  dilBferent  form.  The  obligation  to  pay 
dividends  is  not  a  fixed  and  liquidated  obligation.  A 
dividend  is  essentially  a  payment  out  of  surplus  earnings 
over  running  expenses,  and  is  consequently  contingent. 
It  depends  upon  two  elements :  first,  the  receipts  of  the 
corporation ;  and  secondly,  its  necessary  disbursements  in 
the  conduct  of  its  business.  If  a  dividend  is  declared, 
it  thereupon  becomes  a  debt  of  the  corporation  to  the 
stockholder ;  it  is  a  liquidated  sum.  To  tax  that  debt  so 
liquidated,  or  to  attempt  to  tax  it,  will  present  all  the 
objections  which  have  been  urged  against  the  attempted 
taxation  of  interest.  Whether  it  would  be  effectual 
as  taxation  in  the  hands  of  the  debtor,  depends  upon 

»  17  WaU.  822. 
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whether  the  creditor  is  also  within  the  jurisdiction  of 
Congress. 

Before,  however,  the  dividend  becomes  a  liquidated 
debt,  is  it  taxable  ?  The  shareholder  is  entitled  to  his 
ratable  proportion  of  surplus  profits,  that  is,  his  rat- 
able proportion  of  earnings  over  expenses.  If,  there- 
fore, the  tax  on  dividends  be  regarded  as  an  expense  of 
the  business,  then  the  shareholder  is  entitled  only  to  his 
proportion  of  the  surplus  over  the  tax  as  well  as  over  the 
other  expenses ;  and  the  tax  having  been  taken  out  of  the 
assets  of  the  corporation,  the  creditor,  whether  citizen  or 
alien,  is  entitled  only  to  his  proportionatie  share  of  what 
remains.  Congress,  therefore,  may  in  this  view,  safely 
take  the  tax  out  of  the  assets  of  the  corporation  without 
subjecting  the  corporation  to  any  double  liability. 

The  Supreme  Court,  however,  has  decided,  in  a  quite 
recent  case,  that  a  tax  on  dividends  imposed  by  a  state  is 
not  an  expense  of  the  business.^  An  action  was  brought 
by  the  United  States  for  taxes  on  profits  due  by  the 
defendant  bank.  As  an  affirmative  defense,  the  bank 
averred  that  under  the  statute  of  New  York  it  had  paid 
a  municipal  tax  levied  by  that  state  against  the  stock- 
holders on  the  value  of  its  shares  of  capital  stock  owned 
by  them  respectively,  but  required  to  be  paid  over  to  the 
proper  state  officers  by  the  bank  out  of  its  funds  and 
deducted  ratably  from  the  dividends  to  be  paid  by  it  to 
stockholders.  The  court  held  that  such  a  tax  was  a  tax 
on  the  stockholder  and  not,  therefore,  an  expense  of  the 
business.  Mr.  Justice  Harlan  says,  at  page  363,  ''  That 
the  amount  paid  by  the  bank  to  the  state  in  the  years 
1866,  1867,  1868  and  1870  came  from  dividends  declared 
by  it  to  be  due  and  payable  to  stockholders  as  part  of  its 
earnings,  income,  or  gains,  is  entirely  clear,  because  they 
were  from  dividends  so  declared.  The  bank  recognized 
its  obligation  to  pay  and  did  pay  the  tax  assessed  ])y  the 
state  upon  shares  owned  by  stockholders.     It  was  not 

1  Central  National  Bank  v.  U.  S.,  137  U.  S.  355. 
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required  to  retain  the  amount  of  taxes  due  the  state, 
except  from  *  dividends  belonging  to  such  stockholders.' 
The  tax  constituted  a  claim  against  stockholders  only, 
and  the  bank  was  made  simply  an  agent  to  collect  them 
for  the  state.  Their  retention  by  the  bank  out  of 
dividends  declared  due  to  stockholders  was  a  convenient 
mode  adopted  by  the  state  to  collect  its  taxes.  The 
circuit  judge  well  said  that  in  legal  effect,  the  retaining 
by  the  bank  of  the  amount  of  the  tax  assessed  against 
stockholders  was  the  same  as  if  it  had  paid  the 
whole  dividend  to  stockholders  and  the  latter  had 
handed  back  the  sum  due  from  them  for  municipal  taxes 
and  authorized  the  bank  to  pay  it.  For  these  reasons, 
the  bank  had  no  right  to  omit  from  its  return  a  state- 
ment of  the  sums  retained  by  it  for  the  state  out  of 
dividends  to  stockholders  in  the  years  1866,  1867,  1868 
and  1870." 

The  argument  of  the  learned  justice  might  be  appUed 
to  the  tax  imposed  by  the  act  under  consideration.  The 
statute  first  imposes  a  tax  on  the  amounts  paid  to  share- 
holders (section  33),  and  it  also  provides  (section  28), 
' '  That  in  computing  the  income  of  any  person,  corpora- 
tion, company,  or  association,  there  shall  not  be  included 
the  amount  received  from  any  person,  corporation,  com- 
pany, or  association,  as  dividends  upon  the  stock  of  such 
corporation,  company,  or  association,  if  the  tax  of  two 
per  centum  has  been  paid  upon  its  net  profits  by  said  cor- 
poration, company,  or  association,  as  required  by  this  act.  '* 
It  might  be  argued  that  the  act  is  therefore  an  attempt, 
not  to  impose  the  tax  on  the  debtor,  but  to  impose  it  on  the 
creditor.  If  such  be  the  case,  it  would  follow  within 
the  reasoning  of  the  learned  court  that  the  tax  is  not 
to  be  regarded  as  an  expense  of  the  corporation. 

The  argument  that  the  tax  on  dividends  is  not  an 
expense  of  the  business  of  the  corporation  depends  upon 
the  intention  of  Congress  to  make  the  burden  of  the  tax 
fall  on  the  shareholder.     To  effect  that  intention,  in  the 
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case  of  dividends  as  in  the  case  of  interest,  Congress  must 
find  some  means  of  effecting  a  de  facto  reduction  of  the 
shareholder's  claim.  The  argument  is  again  brought  to 
the  point  that  Congress  must  have  such  jurisdiction  of 
the  person  of  the  creditor  that  its  enactment  shall  have 
the  full  force  and  effect  of  being  a  bar  to  the  actual 
collection  by  the  creditor  of  his  full  claim. 

With  reference  to  state,  coimty,  and  municipal  corpora- 
tions, Congress  is  under  a  legal  disabiUty  to  diminish 
their  incomes,  and  it  was  therefore  held  that  the  tax 
could  not  be  deducted  from  interest  due  to  such  corpora- 
tions.^ There  is  no  judicial  decision  as  to  the  tax 
on  dividends  under  the  former  acts,  but  there  are  two 
rulings  by  United  States  Attorney-Generals  to  the  effect 
that  the  tax  cannot  be  collected  as  against  such  corpora- 
tions,* rulings  whose  correctness  will  hardly  be  ques- 
tioned. 

As  to  non-resident  aliens  the  question  of  the  tax  on 
dividends  has  not  been  directly  decided.  It  is  submitted, 
however,  that  so  long  as  such  aliens  are  permitted 
by  their  own  laws  to  bring  suit  and  recover  judgment  in 
their  own  courts  to  the  full  value  of  the  obligation  with- 
out deduction  for  the  tax,  there  is  not  the  complete  bar 
which  is  necessary  to  subject  them  actually  to  the  tax. 
If  they  were  so  fortunate  as  to  get  jurisdiction  in  their 
own  courts  of  a  corporation  whose  dividends  our  Congress 
was  seeking  to  tax,  they  could  sue  on  that  j  udgment  in 
our  courts  and  thereby  recover  the  full  amount  of  the 
debt.  The  tax  would  in  that  event  fall  solely  on  the 
corporation,  and  they  would  go  harmless.  If,  however, 
even  in  their  own  courts  aliens  could  recover  only  a 
diminished  dividend,  the  tax  would  in  reality  fall  on 
them  and  the  intention  of  Congress  would  be  effectuated. 

The  construction,  however,  of  the  present  statute  is 

•  U.  8.  r.  RaUway  Co.,  17  WaU.  822. 

*  Attomey-O«neral  Stanbery,  12  Op.  Att.-Gen.  277;  Attomey-Oeneral 
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possible,  that  Congress  intends  to  make  the  tax  fall  on 
the  profits  of  the  corporation,  even  though  the  bond- 
holder or  stockholder  is  not  in  fact  reached. 

Such  a  construction  would  seem  to  be  the  neceesary 
implication  of  a  case  like  that  of  Bailroad  Company  y. 
Collector y^  an  implication  that  is  strongly  borne  out  by 
the  express  refusal  of  the  court  to  consider  the  rights  of 
the  obligee.  It  is  difficult,  however,  to  reconcile  the 
principle  of  that  case  with  the  reasoning  in  Central 
National  Bank  v.  U.  S,^ 

The  whole  matter  of  the  collection  of  the  tax  on  prop- 
erty consisting  of  a  chose  in  action  when  the  owner  is 
not  within  the  taxing  jurisdiction  of  the  Government 
may  be  summarized  thus  : 

1.  The  obligee  is  not  in  fact  taxed  unless  he  is  in  fact 
debarred  from  collecting  his  full  debt. 

2.  Whether  the  Government  intends,  although  it  cannot 
protect  the  obligor,  nevertheless,  to  tax  him  and  leave  hini 
to  shift  as  best  he  may  in  his  relations  to  his  obligee  is  a 
matter  of  construction  of  the  taxing  act. 

3.  To  this  may  be  added,  by  way  of  general  consider- 
ation, that  such  a  construction  is  harsh  and  ought  not 
to  be  adopted  save  in  a  clear  case. 

There  may  perhaps  be  room  for  argument  that  no  tax 
is  to  be  collected  with  respect  to  dividends  payable  to 
shareholders  whose  income  is  less  than  four  thousand 
dollars. 

Section  27  provides  for  a  tax  on  the  income  of  natural 
persons  of  ''two  per  centum  on  the  amount  *  *  over 
and  above  four  thousand  dollars."  The  purpose  is  clear, 
therefore,  to  leave  four  thousand  dollars  of  income  of 
each  person  untaxed.  If  it  be  also  held  that  the  tax  is 
not  to  fall  on  corporations,  there  is  no  one  within  the  in- 
tent of  Congress  to  pay  a  tax  when  dividends  are  due  to 

>  100  U.  S.  595.    And  see  the  remarks  of  Brett.  M.  R.,  quoted  ante, 
p.  90.  *  137.  U.  S.  855. 


The  Incidence  of  the  Tax.  97 

shareholders  with  incomes  less  than  the  expressed  ex- 
emption. It  would  seem,  therefore,  that  in  such  cases 
the  tax  on  dividends  is  not  to  be  collected. 

§  23. — Incidence  of  the  Tax  with  respect  to  Persons. 

The  act  was  not  drawn  with  any  clear  conception  of 
the  power  of  Congress  to  collect  taxes,  and  the  distinction 
between  income  as  the  measure  of  the  tax  and  income  as 
the  specific  fund  out  of  which  the  tax  is  payable  was  not 
seemingly  understood. '  Consequently,  the  law-makers, 
having  a  general  imderstanding  that  the  tax  was  to  be 
collected  only  out  of  property  within  the  United  States, 
have  exempted  income  which  has  its  source  outside  of 
the  territorial  limits  of  the  country.  The  act  says  that 
the  tax  is  levied  on  income  received  **by  every  citizen  of 
the  United  States,  whether  residing  at  home  or  abroad, 
and  every  person  residing  therein,  whether  said  gains, 
profits,  or  income  be  derived  from  any  kind  of  property, 
rents,  interest,  dividends,  or  salaries,  or  from  any  pro- 
fession, trade,  employment,  or  vocation  carried  on  in  the 
United  States  or  elsewhere,  or  from  any  other  source 
whatever;"  and  it  further  provides  that  **a  like  tax 
shall  be  levied,  collected,  and  paid  annually  upon  the 
gains,  profits,  and  income  from  all  property  owned  and 
of  every  business,  trade,  or  profession  carried  on  in  the 
United  States  by  persons  residing  without  the  United 
States." 

Under  that  section  four  possible  cases  will  arise.  Two 
are  of  citizens,  with  reference  to  their  residence  or  non- 
residence,  and  two  are  of  aliens,  with  reference  likewise 
to  their  residence  or  non- residence.  There  is  no  question 
as  to  the  first  two,  that  the  whole  income  of  every  citizen 
whether  residing  at  home  or  abroad  is  taxed ;  it  is  so 
specifically  provided  in  the  act.  Similarly,  it  is  expressly 
provided  in  the  act  that  every  person  residing  in  the 
United  States  shall  pay  a  tax  upon  all  his  income,  from 
whatever  source  derived,  which  without   question   in- 
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eludes  all  resident  aliens.  As  to  non-resident  aliens,  the 
tax  is  restricted,  as  indicated,  to  income  from  property 
situated  within  this  country.  In  section  81  it  is  provided 
that  as  to  such  income  a  non-resident  alien  may  receive 
the  benefit  of  all  exemptions  allowed  residents,  provided 
he  file  a  true  list  of  his  property  and  sources  of  income  in 
the  United  States,  as  if  a  resident.  The  section  goes  on 
to  say  that  ^^In  computing  income  he  shall  include  all 
income  from  every  source,  but  unless  he  be  a  citizen  of 
the  United  States,  he  shall  only  pay  on  that  part  of  the 
income  which  is  derived  from  any  source  in  the  United 
States. "  Further  than  that,  the  section  provides  that  in 
case  of  failure  to  comply  with  the  requirements  as  to 
filing  lists  and  returns,  the  tax  shall  be  collected  by  each 
collector  on  ' '  the  income  derived  from  property  situated 
in  his  district  subject  to  income  tax."  Whatever,  there- 
fore, the  power  of  Congress  may  be,  its  intent  is  clear, 
that  in  case  of  non-resident  aliens  the  only  measure  of 
the  tax  is  income  derived  within  the  coimtry. 

With  reference  to  aliens,  therefore,  it  must  be  de- 
termined whether  they  are  resident,  in  which  case  they 
must  pay  the  tax  on  their  whole  income,  or  if  not  resi- 
dent, whether  they  carry  on  business  here,  in  which  case 
they  are  taxable  only  with  reference  to  income  earned 
in  this  country.  If  they  are  non-resident  and  do  not 
derive  an  income  from  any  source  within  our  territory 
of  course  they  are  not  taxable  at  all. 

In  the  first  place,  then,  who  is  a  resident  ? 

§24. — Meaning  of  Phrase  ^'Residing  and  doing  Busi- 
ness in  the  United  States,'*^ 

The  question  may  be  difficult  of  solution.  A  learned 
Scotch  judge  said  that  ^'a  man  cannot  have  two  domi- 
ciles at  the  same  time,  but  he  certainly  can  have  two 
residences,"^  a  rule  that  seems  to  be  well  recognized  in 

'  Lord  Inous  in  Lloyd  x\  Inland  Revenue,  21  Scot.  L.  R.  4^,  at  p. 
484. 
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EIngland.  The  observation  was  evoked  in  a  case  in 
which  the  English  Government  attempted  to  collect  a 
tax  on  the  income  of  one  whose  business  was  carried  on 
abroad  and  who  in  fact  was  domiciled  abroad,  but  who 
owned  an  estate  in  England  and  lived  there  five  months 
of  the  year.  The  tax  was  held  collectible  under  a  clause 
in  the  statute  imposing  taxes  on  the  incomes  of  persons 
*' residing  in  the  United  Kingdom."^  And,  e  contra,  it 
was  held  that  imder  a  statute  exempting  persons  ^'act- 
ually in  Great  Britain  for  some  temporary  purpose  only, 
and  not  with  any  view  or  intent  of  estabUshing  his  or 
her  residence  therein,  and  who  shall  not  have  actually 
resided  in  Great  Britain  for  the  period  of  six  successive 
calendar  months,"  one  who  bought  a  house  in  London, 
furnished  it,  left  a  woman  in  charge  of  it  during  his 
absence,  and  took  his  retinue  to  and  from  it,  was  tax- 
able as  a  resident  of  Great  Britain  and  not  within  the 
exemption,  although  be  occupied  the  house  only  ten 
weeks  in  the  year  and  spent  the  rest  of  his  time  at  his 
estate  in  Ireland,  which  is  not  a  part  of  * '  Great  Britain. "  * 
The  mere  fact  of  presence  in,  or  absence  from,  the  place 
claimed  to  be  the  residence  would  seem  not  to  be  a  con- 
trolling element.  Thus  it  was  held  that  a  sailing  master 
who  was  absent  from  his  home  for  all  but  eighty-eight 
days  in  the  year  was  yet  a  resident  of  the  place  where 
he  hired  a  house  and  his  family  lived,®  and  similarly 
when  he  was  absent  the  whole  year.* 

In  the  second  place  what  non-resident  aliens  derive 
an  income  from  our  country  ?  Certainly  all  who  possess 
revenue-yielding  property,  and  such  property  is  specifi- 
cally taxed.  So  also  the  income  *'of  every  business, 
trade,  or  profession  carried  on  in  the  United  States" 
by  aliens  is  taxed  under  the  provisions  of  section  27. 
I  agree  with  the  opinion  expressed  by  the  late  Lord 

>  lioyd  r.  Inland  Revenue,  21  Scot.  L.  R.  482. 
•  Attorney-General  v.  Coote,  4  Price,  188. 
»  Young  V.  Inland  Revenue,  12  Scot.  L.  R.  602. 
«  Rogers  v.  Inland  Revenue,  16  Scot.  L.  R.  682. 
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Chief  Justice  Cockburn  in  Sulley  v.  Attomey'C^en^ 
eraly  5  H.  N.  711,  that  it  is  probably  a  question  of  fact 
where  the  trade  is  carried  on.  *  *  If  it  is  a  question  of 
fact  in  each  case,  it  will  be  impossible  to  make  an  ex- 
haustive definition  of  what  constitutes  carrying  on  a 
trade."  It  is  to  be  hoped  that  this  view  of  the  question 
will  prevail.  If  it  should  not,  there  are  some  reported 
decisions  in  England  which  in  default  of  decisions  in  this 
country  under  the  old  law  may  be  of  service.  In  the 
case  of  mercantile  trades  the  distinction  is  taken  between 
buying  and  selling.  To  buy  in  a  country  is  not  nec- 
essarily to  do  business  there.  Thus  a  member  of  a  New 
York  firm,  residing  in  England,  was  held  not  taxable 
with  respect  to  the  firm  profits  made  by  the  firm  in  the 
exportation  of  goods  from  England,  on  the  groimd  that 
the  firm  was  only  a  customer  in  England  and  did  not 
carry  on  a  trade  there.  ^  On  the  other  hand  it  is  well 
settled  in  England  that  to  keep  an  agent  for  the  sale 
of  goods  in  a  foreign  country  is  to  transact  business  in 
that  countr}\^ 

It  is  a  significant  circumstance  to  prove  the  carrying^ 
on  of  business  that  the  taxpayer's  name  is  in  the 
city  directory,^  or  on  the  door  of  an  agent's  premises,* 
or  that  he  has  an  office  for  his  private  use  with  hia 
agent.  ^ 

There  is  a  statute  of  frequent  occurrence  in  substan- 
tially the  same  phraseology  in  the  various  states  of  the 
Union  requiring  foreign  corporations  to  file  certificates 
as  to  certain  facts  of  their  incorporation,  place  of  busi- 
ness, and  the  like,  "before  they  shall  be  allowed  to  do 

'  Lord  ESHER,  M.  R.,  in  Werle  v.  Colquhon,  L.  R.  2aQ.  B.  Div.  758. 
«  Sulley  r.  Attorney-General.  5.  H.  &  N.  711. 

*  Pommery  v,  Apthorpe,  56  L.  J.  R.,  Q.  B.  D.  155 ;  and  see  Ilsch- 
ler  V.  Apthorpe,  52  L.  J.  U.  N.  S.  814,  and  Werle  v,  Colquhon,  L.  R.  20 
Q.  B.  Div.  753. 

*  Werle  r.  Colquhon,  L.  R.  20  Q.  B.  Div.  753. 

^  Werle  r.  Colquhon,  L.  R.  20  Q.  B.  Div.  753 ;  Tischler  t?.  Apthorpe^ 
52  L.  J.  R.,  N.  8.  814. 
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business  within  the  state."  Under  such  a  statute  iso- 
lated single  transactions  do  not  constitute  doing  business 
in  the  state  where  the  transaction  occurred.^  Neither 
is  it  transacting  business  in  a  state  to  lease  telephones  to 
a  licensee  who  is  to  sublet  them,  even  if  the  licensor 
have  the  privilege  of  collecting  the  rent  from  the  sub- 
lessees if  necessary.* 

§  25. — Incidence  of  the  Tax  with  respect  to  Corporations. 

The  distinction  between  resident  and  non-resident  cor- 
porations is  not  so  clear  as  it  is  with  reference  to  natural 
persons.  The  only  provision  in  the  act  as  to  non-resident 
corporations  is  the  proviso  at  the  end  of  section  31,  in 
the  following  words  :  **  Provided,  That  non-resident 
corporations  shall  be  subject  to  the  same  laws  as  to  tax 
as  resident  corporations,  and  the  collection  of  the  tax 
shall  be  made  in  the  same  manner  as  provided  for  collec- 
tions of  taxes  against  non-resident  persons. "  It  is  at  least 
an  arguable  question  whether  the  intent  is  that  the  income 
of  the  non-resident  corporation  derived  from  property 
situated  without  the  United  States  shall  be  subject  to 
taxation.  To  be  sure,  the  statute  says  that  the  corpo- 
ration shall  be  subject  to  the  same  law  as  to  taxation  as 
resident  corporations,  but  it  might  very  well  be  said  that 
the  reference  is  to  the  exemptions  of  certain  corporations 
such  as  corporations  *' conducted  solely  for  charitable, 
religious,  or  educational  purposes, "  and  mutual  benefit 
societies.  This  construction  is  borne  out  by  the  provision 
that  the  **  collection  of  the  tax  shall  be  made  in  the  same 
manner  as  provided  for  collections  of  taxes  against  non- 
resident persons, "  such  collections  being  explicitly  declared 
in  the  same  section  to  be  made  by  ^  ^  the  collector  of  each  dis- 
trict *  *  *  on  the  income  derived  from  property  situated 
in  his  district."    If  this  construction  be  adopted,  it  would 

» Tischler  v.  Apthorpe,  52  L.  R.  N.  S.  814. 

•  D.  8.  Morgan  A  Co.  r.  White,  101  Ind.  418  ;  Cooper  Manufacturing 
Co.  V,  Ferguson,  113  U.  S.  727. 
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seem  that  as  to  non-resident  corporations  the  same  rule 
would  apply  as  to  non-resident  aliens.  This  seems  to  be 
the  construction  adopted  by  the  Treasury  Department 
in  the  regulations  relative  to  the  income  tax,  pre* 
pared  by  the  Commissioner  of  Internal  Revenue  and 
approved  by  the  Secretary  of  the  Treasury,  with  refer- 
ence to  the  present  act.  It  is  there  stated  that  *'  In 
computing  income  for  taxation,  non-resident  corporations 
shall  include  in  their  annual  returns  the  entire  profit  of 
such  corporations  derived  from  all  business  conducted 
in  the  United  States,  deducting  the  operating  and  busi- 
ness expenses  incurred  in  conducting  such  business,"  » 
thereby  impliedly  holding  that  the  income  derived  from 
business  conducted  without  the  United  States  is  not  to 
be  included  in  the  returns.* 

The  act  contains  no  express  exemption  of  the  income 
of  foreign  corporations  derived  from  busmess  conducted 
without  the  United  States,  when  such  corporations  trans- 
act business  in  the  United  States.  It  was  held  in  New 
York  that  the  corporate  franchise  tax  upon  the  capital 
stock  of  foreign  corporations,  ''doing  business "  in  the 
state,  which  was  proportioned  to  the  dividends,  must  be 
estimated  upon  the  value  of  the  whole  capital  stock  of 
such  foreign  corporations,  and  that  such  corporations 
were  entitled  to  no  deductions  because  part  of  their 
profits  were  made  and  part  of  their  property  situated 
without  the  state.  ^  Where  a  foreign  marine  cable  com- 
pany had  cables  terminating  in  Great  Britain  and  offices 
there  where  it  received  messages  for  transmission  to 
other  countries,  it  was  held  that  the  receipts  from  mes- 
sages received  in  that  country  were  subject  to  the 
British  income  tax,  although  its  main  office  was  in  a 

>  People  v.  American  Bell  Telephone  Co.,  117  N.  Y  ^1 ;  Commonwealth 
V.  American  Bell  Telephone  Co.,  129  Pa.  St.  217 ;  and  see  XT.  S.  «. 
American  Bell  Telephone  Co.,  29  Fed.  R.  17. 

*  Regulations  III. 

» People  V.  Equitable  Trust  Co.,  96  N.  Y.  387 ;  People  v.  Horn  Silver 
Mining  Co.,  105  N.  Y.  76. 
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foreign  country  and  it  made  no  profits  from  telegraph- 
ing over  the  British  land.^  It  has  been  held  that  a  tele- 
phone company  is  not  ^^ doing  business  in"  a  state 
where  telephones  are  used  by  another  corporation  under 
lease  executed  by  it  in  another  state  upon  a  rental  of  a 
percentage  of  the  royalties  received  by  the  lessees  for  the 
use  of  the  telephones,  although  the  lease  authorized  the 
lessor,  in  case  of  default  by  the  lessee,  to  collect  these 
royalties  in  the  name  of  the  latter.^ 

What  are  resident  corporations  is  easily  determinable 
by  reference  to  the  source  of  their  franchises.  Any  com- 
pany incorporated  under  the  laws  of  a  foreign  nation 
would  be  a  non-resident  corporation,  and  vice  versa^  any 
corporation  organized  under  the  laws  of  any  of  our  states 
or  territories  or  of  the  United  States  would  be  a  resi- 
dent corporation. 

The  question  as  to  what  constitutes  '*  doing  business 
*  *  in  the  United  States,"  has  also  been  discussed 
with  reference  to  non-resident  aliens.' 

g  26. — Exempt  Corporations, 

The  statute  exempts  certain  corporations  from  the  in- 
come tax  as  follows  : 

"That  nothing  herein  contained  shall  apply  to  states,  coun- 
ties, or  municipalities ;  nor  to  corporations,  companies,  or  as- 
sociations organized  and  conducted  solely  for  charitable,  religi- 
ous, or  educational  purposes,  including  fraternal  beneficiary 
societies,  orders,  or  associations  operating  upon  the  lodge  system 
and  providing  for  the  payment  of  life,  sick,  accident,  and  other 
benefits  to  the  members  of  such  societies,  orders,  or  associations 
and  dependents  of  such  members ;  nor  to  the  stocks,  shares, 
funds,  or  securities  held  by  any  fiduciary  or  trustee  for  chari- 

*  Erichsen  v.  Last,  L.  R.  8  Q.  B.  D.  414. 

•People  r.  American  Bell  Telephone  Co.,  117  N.  Y.  241;  Common- 
wealth V.  American  Bell  Telephone  Co.,  129  Pa.  St.  217.  See  also  R.  S. 
American  Bell  Telephone  Co.,  29  Fed.  R.  17,  per  Mr.  Justice  Jackson. 

*  Supra,  g  24. 
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table,  religious,  or  educational  purposes;  D07  to  building  and  loan 
associations  or  companies  which  make  loans  only  to  their  share- 
holders; nor  to  such  savings  banks,  savings  instituticHiSy  or 
societies  as  shall,  first,  have  no  stockholders  or  members  enxpt 
depositors  and  no  capital  except  deposits ;  secondly,  shall  not 
receive  deposits  to  an  aggregate  amount,  in  any  one  year,  of  more 
than  one  thousand  dollars  from  the  same  depositor ;  thirdly, 
shall  not  allow  an  accumulation  or  total  of  deposits,  by  any  one 
depositor,  exceeding  ten  thousand  dollars ;  fourthly,  shall  act- 
ually divide  and  distribute  to  its  depositors,  ratably  to  depos- 
its, all  the  earnings  over  the  necessary  and  proper  expenses  of 
such  bank,  institution,  or  society,  except  such  as  shall  be  ap- 
plied to  surplus ;  fifthly,  shall  not  possess,  in  any  form,  a  sur- 
plus fund  exceeding  ten  per  centum  of  its  aggregate  deposits; 
nor  to  such  savings  banks,  savings  institutions,  or  societies 
composed  of  members  who  do  not  participate  in  the  profits 
thereof  and  which  pay  interest  or  dividends  only  to  their  de- 
positors ;  nor  to  that  part  of  the  business  of  any  savings  bank, 
institution,  or  other  similar  association  having  a  capital  stock, 
that  is  conducted  on 'the  mutual  plan  solely  for  the  benefit  of 
its  depositors  on  such  plan,  and  which  shall  keep  its  accounts 
of  its  business  conducted  on  such  mutual  plan  separate  and 
apart  from  its  other  accounts.  Nor  to  any  insurance  company 
or  association  which  conducts  all  its  business  solely  upon  the 
mutual  plan,  and  only  for  the  benefit  of  its  policy-holders  or 
members,  and  having  no  capital  stock  and  no  stock  or  share- 
holders, and  holding  all  its  property  in  trust  and  in  reserve  for 
its  policy-holders  or  members ;  nor  to  that  part  of  the  business 
of  any  insurance  company  having  a  capital  stock  and  stock  and 
shareholders,  which  is  conducted  on  the  mutual  plan,  separate 
from  its  stock  plan  of  insurance,  and  solely  for  the  benefit  of  the 
policy-holders  and  members  insured  on  said  mutual  plan,  and 
holding  all  the  property  belonging  to  and  derived  from  said 
mutual  part  of  its  business  in  trust  and  reserve  for  the  benefit 

of  its  ix)licy-holders  and  members  insured  on  said  mutual 
plan."  ^ 

The  statute  was  very  carefully  drawn  to  avoid  any 

»  Section  32. 
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possible  interference  with  the  revenues  of  states  and  their 
monicipalitiee.  In  section  28  it  allows  a  deduction  from 
gains,  profits,  and  income,  ^^  of  all  national,  state,  county, 
school  and  municipal  taxes,  not  including  those  assessed 
against  local  benefits,  paid  within  the  year."  Again,  in 
section  82,  ^^  All  state,  county,  municipal,  and  town  taxes 
paid  by  corporations,  companies,  or  associations  shall  be 
included  in  the  operating  and  business  expenses  of  such 
corporations,  companies,  or  associations  ; "  and  finally,  in 
section  83,  it  is  provided  ^^  That  all  salaries  due  to  state, 
county,  or  municipal  officers  shall  be  exempt  from  the 
incoem  tax  herein  levied. "  These  provisions  excellently 
illustrate  the  anxiety  of  the  f ramers  of  the  act  to  avoid 
constitutional  questions.  Even  if  they  had  been  omitted, 
however,  the  same  exemptions  would  have  obtained  on 
constitutional  grounds.^  Within  the  principle  of  these 
cases  it  would  be  doubtful  whether  the  Federal  Govern- 
ment could  even  indirectly  reduce  the  income  of  the 
state  or  municipal  corporation,  as,  for  example,  by  a 
tax  on  the  dividends  of  a  corporation  in  which  such  a 
state   corporation  should  hold  shares.' 

The  statute  seems  to  exempt  counties  and  municipalities 
in  the  territories  as  well  as  in  the  states.  Probably 
towns,  parishes,  hundreds  and  other  local  subdivisions 
will  be  held  to  be  included  within  the  term  '*  municipal- 
ities." 

There  is  in  England  a  numerous  class  of  quasi-public 
corporations  of  which  in  this  country  we  have  only  a  few 
examples,  such,  for  instance,  as  the  corporation  known  as 
the  Trustees  of  the  New  York  and  Brooklyn  Bridge. 

'  Collector  v.  Day,  11  Wall.  118;  Freedman  v.  Sigel,  5  Chicago  Legal 
News,  IW;  U.  8.  v.  Ritchie.  4  Chicago  Legal  News,  139;  U.  S.  v.  Rail- 
road Co.,  17  WalL  823;  and  see  also  various  opinions  of  Attorneys-General, 
12  Op.  Att-Oen.  277;  Ibid,  876;  Ibid.  439;  13  Op.  Att.-Gen.  67.  But  see 
Manhattan  Co.  v.  Blake,  148  U.  S.  412,  where  it  was  held  that  a  tax  on 
the  average  amounts  of  deposits  in  a  bank  is  collectible.  Although  part 
of  the  deposits  were  state  funds  the  tax  was  on  the  bank  and  not  on  the 
state  and  did  not  diminish  the  state  revenues.    See  supra,  §  16. 

*  See  tupra,  %  16. 
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These  corporations  are  institutions  for  the  management 
of  public  works,  such  as  docks  on  the  seaboaid,  in  which 
the  community  as  such  has  a  more  or  less  definite  interest. 
The  English  theory  of  such  bodies  seems  to  be  that,  al- 
though they  may  have  revenues,  they  are  not  taxable 
with  respect  thereto  unless  the  revenues  are  derived 
otherwise  than  from  tolls  levied  for  the  use  of  their 
property  by  the  members  of  the  community  they  were 
created  to  serve.  Revenues  derived  by  way  of  tolls  upon 
citizens  are  not  regarded  as  profits.^  It  is  immaterial, 
however,  if  profits  are  earned  by  such  a  corporation,  that 
they  are  devoted  to  the  payment  of  its  funded  debt  in 
order  that  the  tolls  upon  citizens  are  to  be  reduced. 
A  profit  is  a  profit  irrespective  of  the  mode  of  its  ap- 
plication.* Whether  such  corporations  would  be  held  in 
this  country  to  fall  within  the  law  forbidding  the 
national  government  to  reduce  the  revenues  of  state  or 
municipal  corporations,  is  doubtful.  If  not,  the  English 
theory  would  seem  to  be  properly  applicable  to  them. 

The  provisions  for  the  exemption  of  charitable  and 
mutual  benefit  societies  are  new ;  they  were  not  con- 
tained in  the  old  acts  and,  therefore,  there,  are  no 
decisions  with  respect  to  them  arising  thereunder.  Some 
questions,  however,  have  received  discussion  to  a  consid- 
erable extent  in  England.  The  law  of  that  country 
exempted  the  incomes  of  corporations  established  for 
**  charitable  purposes,"  and  very  learned  arguments  are 
to  be  found  in  the  English  reports  with  reference  to  the 
meaning  of  those  words.  The  question  was,  whether 
*' charitable  purposes"  was  to  be  used  in  its  popular 
signification  of  aid  to  the  poor,  or  whether  it  was  to 
receive  the  broader  construction  given  to  them  in  the  com- 
mon law,  that  is,  whether  * '  charitable  purposes  "  was  to 


>  Glasgow,  etc.,  Commissioners  v.  Inland  Revenue,  2  Ct  Sees.  Gas. 
708;  Attorney-General  v.  Black,  L.  R.  6  Ex.  300. 

^  Mersey  Docks,  etc..  Board  v.  Lucas,  L.  R.  8  App.  Cas.  891;  Lowrej 
r.  Harbour  Ck>mnii8sioners,  3  Times  L.  Rep.  516. 
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be  considered  as  meaning  '^charitable  uses"  as  that 
phrase  is  used  in  the  statute  43  Eliz.,  Ch.  4,  and  in  the 
common  law.  The  latter  construction  was  finally 
adopted  in  the  case  of  Commissioners  v.  Pemsel.^ 

The  distinction  may  be  a  matter  of  moment  imder  our 
own  act.  The  statute  43  Eliz. ,  Ch.  4,  commonly  known  as 
the  statute  of  charitable  uses,  reads  (so  much  of  it  as  is 
material)  as  follows  : 

"-4n  ocf  to  redress  the  mis-employment  oflands^  goods, 
and  stocks  of  money  heretofore  given  to  certain  chari- 
table uses. 

''  I.  Whereas  lands,  tenements,  rents,  annuities,  profits, 
hereditaments,  goods,  chattels,  money,  and  stocks  of 
money  have  been  heretofore  given,  limited,  appomted, 
and  assigned  as  well  by  the  Queen's  most  excellent 
majesty,  and  her  most  noble  progenitors,  as  by  sundry 
other  weU-disposed  persons  ;  some  for  relief  of  aged, 
impotent  and  poor  people,  some  for  maintenance  of  sick 
and  maimed  soldiers  and  mariners,  schools  of  leammg, 
free  schools,  and  scholars  in  universities,  some  for  repair 
of  bridges,  ports,  havens,  causeways,  churches,  sea-banks, 
and  highways,  some  for  education  and  preferment  of 
orphans,  some  for  or  towards  relief,  stock,  or  mainten- 
ance for  houses  of  correction,  some  for  marriages  of  poor 
maids,  some  for  supportation,  aid,  and  help  of  young 
tradesmen,  handicraftmen,  and  persons  decayed,  and 
others  for  relief  or  redemption  of  prisoners  or  captives, 
and  for  aid  or  ease  of  any  poor  inhabitants  concerning 
payments  of  fifteens,  setting  out  of  soldiers,  and  other 
taxes ;  which  lands,  tenements,  rents,  annuities,  profits, 
hereditaments,  goods,  chattels,  money,  and  stocks  of 
money,  nevertheless  have  not  been  employed  according 
to  the  charitable  intent  of  the  givers  and  founders 
thereof,  by  reason  of  frauds,  breaches  of  trust,  and 
negligence  in  those  that  should  pay,  deliver,  and  employ 

'  Appeal  Cases,  521. 
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the  same :  for  redress  and  remedy  whereof,  be  it 
enacted  by  authority  of  this  present  parliament,  That 
it  shall  and  may  be  lawful  to  and  for  the  lord  chancellor 
or  keeper  of  the  great  seal  of  England  for  the  time 
being,  and  for  the  chancellor  of  the  duchy  of  Lancaster 
for  the  time  being  for  lands  within  the  county  palatine 
of  Lancaster^  from  time  to  time  to  award  commissions 
under  the  great  seal  of  England^  or  the  seal  of  the 
county  palatine,  as  the  case  shall  require,  into  all  or  any 
part  or  parts  of  this  realm  respectively,  according  to 
their  several  jurisdictions  as  aforesaid,  to  the  bishop  of 
every  several  diocese  and  his  chancellor  (in  case  there 
shall  be  any  bishop  of  that  diocese,  at  the  time  of  award- 
ing  of  the  same  commissions),  and  to  other  persons  of 
good  and  sound  behavior,  authorizing  them  thereby,  or 
any  four  or  more  of  them,  to  enquire,  as  well  by  the 
oaths  of  twelve  lawful  men  or  more  of  the  county,  as 
by  all  other  good  and  lawful  ways  and  means,  of  all 
and  singular  such  gifts,  limitations,  assignments,  and 
appointments  aforesaid,  and  of  the  abuses,  breaches  of 
trusts,  negligences,  misemployments,  not  employing, 
concealing,  defrauding,  misconverting,  or  misgovemment 
of  any  lands,  tenements,  rents,  annuities,  profits,  here- 
ditaments, goods,  chattels,  money,  or  stocks  of  money, 
heretofore  given,  limited,  appointed  or  assigned  or  which 
hereafter  shall  be  given,  limited,  appointed,  or  assigned, 
to  or  for  any  the  charitable  and  godly  uses  before 
rehearsed  :  and  after  the  said  commissioners,  or  any 
four  or  more  of  them  (upon  calling  the  parties  interested 
in  any  such  lands,  tenements,  rents,  annuities,  profits, 
hereditaments,  goods,  chattels,  money,  and  stocks  of 
money),  shall  make  enquiry  by  the  oaths  of  twelve  men 
or  more  of  the  said  county  (wbereunto  the  said  parties 
interested  shall  and  may  have,  and  take  their  lawful 
challenge  and  challenges),  and  upon  such  enquiry,  hear- 
ing, and  examining  thereof,  set  down  such  orders,  judg- 
ments, and  decress,  as  the  said  lands,  tenements,  rents, 
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annuitieB,  profits,  goods,  chattels,  money,  and  stocks  of 
money,  may  be  duly  and  faithfully  employed,  to  and  for 
such  of  the  charitable  uses  and  intents  before  rehearsed 
respectively,  for  which  they  were  given,  limited,  assigned, 
or  appointed  by  the  donors  and  f  oimders  thereof  :  which 
orders,  judgments,  and  decrees,  not  being  contrary  or 
repugnant  to  the  orders,  statutes,  or  decrees  of  the 
donors  or  founders,  shall  by  the  authority  of  this  present 
parliament  stand  firm  and  good,  according  to  the  tenor 
and  purport  thereof,  and  shall  be  executed  accordingly, 
until  the  same  shall  be  undone  or  altered  by  the  lord 
chancellor  of  England  or  lord  keeper  of  the  great  seal  of 
England  or  the  chancellor  of  the  coimty  palatine  of 
LcmcasteTj  respectively,  within  their  several  jurisdic- 
tions upon  complaint  by  any  party  grieved  to  be  made  to 
them. 

"II.  Provided  always,  That  neither  this  act,  nor  any- 
thing  therein  contained,  shaU  in  any  wise  extend  to  any 
lands,  tenements,  rents,  annuities,  profits,  goods,  chattels, 
money,  or  stocks  of  money,  given,  limited,  appointed,  or 
assigned,  or  which  shall  be  given,  Umited,  appointed,  or 
assigned  to  any  college,  hall,  or  house  of  learning  within 
the  imiversities  of  Oxford  or  Cambridgey  or  to  the  colleges 
of  Westminster^  Eaton  or  Winchester^  or  any  of  them, 
or  to  any  cathedral  or  collegiate  church  within  this 
realm. 

**III.  And  provided  also,  That  neither  this  act,  nor 
anything  therein,  shall  extend  to  any  city,  to  town 
corporate  or  to  any  the  lands  or  tenements  given  to  the 
uses  aforesaid  within  any  such  city  or  town  corporate, 
where  there  is  a  special  governor  or  governors  appointed 
to  govern  or  direct  such  lands,  tenements,  or  things 
disposed  to  any  the  uses  aforesaid,  neither  to  any  college, 
hospital,  or  free  school,  which  have  special  visitors  or 
governors,  or  overseers  appointed  them  by  their  found- 
ers." 

It  will  be  observed  that  the  kinds  of  trusts  listed  in  the 
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preamble  to  the  foregoing  act  are  in  many  cases  neither 
religious  nor  educational.  In  the  case  of  Commissionera 
V.  Pemsel,^  the  trust  claiming  the  exemption  was  a 
trust  for  the  benefit  of  Moravian  missionaries,  which 
under  our  own  law  would  be  clearly  exempt  under 
the  word  *' religious."  Many  foundations  might  be 
thought  of,  however,  whose  work  was  neither  to  assist 
the  poor,  to  educate,  nor  to  instruct  in  religion,  which 
would  nevertheless  be  properly  regarded  as  devoted  to 
"charitable  uses,"  and  it  may  well  be  that  they  are 
exempt  under  section  32. 

It  might  be  a  question,  however,  whether  pubhc 
libraries,  or  hospitals,  or  corporations  of  like  chaiucter, 
would  be  exempt,  unless  the  element  of  profit  were 
entirely  absent.  Thus,  it  was  held  in  England  that  a 
hospital  which  was  supported  by  income  derived  from 
paying  patients  was  not  exempt,  although  the  services 
of  its  managers  were  gratuitous  and  a  surplus  of  its 
income  over  expenses  was  devoted  to  charity.* 

So  even  of  a  hospital  which  so  carefully  obeyed  the 
suggestions  of  the  state  commission  of  lunacy  as  to  be 
almost  under  state  control.*  A  burial  board,  organized 
under  a  general  statute  intended  to  protect  the  public 
health  by  securing  proper  burial  in  villages,  was  held  not 
a  charitable  corporation.  The  board  charged  fees  for  all 
burials,  and  although  they  did  not  profit  themselves, 
nevertheless  the  village  did,  because  the  fees  were  applied 
in  reduction  of  parish  rates.  The  element  of  gain  to  the 
ratepayers  was  present.* 

On  the  other  hand,  merely  incidental  benefit  would 
seem  not  to  deprive  such  trusts  of  their  exemption. 
Thus  the  House  of  Lords  held  that  a  society  of  engineers, 
the  income  of  which  was  in  fact  devoted  to  the  promotion 

*  Appeal  Cases,  531. 

*  Needham  v.  Bowers,  L.  R.  21  Q.  B.  D.  436. 

»  St.  Andrew's  Hospital  v.  Shearsmith,  L.  R.  19  Q.  B.  D.  634. 

*  Paddington  Burial  Board  r.  Commissioners,  L.  R.  13  Q.  B.  D.  9. 
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of  science  should  not  be  taxed,  under  a  statute  exempt- 
ing income  "  legally  appropriated  and  applied  *  *  for 
the  promotion  of  science,"  although  it  also  appeared  that 
the  professional  interests  of  its  members  was  incidentally- 
advanced.^  Such  a  holding  would  extend  to  the  numer- 
ous scientific  and  professional  societies  of  our  own 
country. 

The  act  in  section  32  taxes  various  corporations  by  ex- 
press description,  and  concludes  with  a  general  phrase, 
"  and  all  other  corporations,  companies,  or  associations 
doing  business  for  profit  in  the  United  States."  It  then 
proceeds  to  exempt  from  taxation  certain  corporations 
which  are  described  with  considerable  minuteness.  A 
somewhat  serious  question  of  interpretation  is  thereby 
presented  whether  the  enumeration  of  specifically  taxed 
and  specifically  exempt  corporations  is  intended  to  be 
exhaustive  so  that  each  and  every  corporation  must  be 
either  one  or  the  other,  or  whether  there  are  corpora- 
tions which  will  go  untaxed  not  because  they  are  in- 
cluded among  the  exempt,  but  because  they  are  not 
included  in  the  list  of  taxed,  corporations.  If  the  nar- 
rower construction  of  the  words  ' '  charitable  purposes  " 
should  prevail,  it  might  yet  be  argued  in  behalf  of 
literary,  scientific,  and  professional  societies  that  they 
were  not  organized  "  for  profit,"  and  therefore  not  tax- 
able, even  though  they  should  fail  to  bring  themselves 
within  the  express  statutory  exemptions. 

§  27. — Incidence  of  the  Tax  with  Respect  to  Time, 

The  act,  so  far  as  it  assesses  a  tax  upon  the  income  of 
individuals,  provides  that  it  shall  be  levied  ''from  and 
after  the  first  day  of  Januar}%  eighteen  hundred  and 
ninety-five,  and  until  the  first  day  of  January,  nineteen 
hundred."  As  to  corporations,  there  is  no  limit  fixed. 
A  similar  distinction  was  observed  in  the  former  acts. 
It  was  held  that  the  tax  on  the  income  of  natural  ix?rsons 

'  Commiflsioners  of  Inland  Revenue  r.  Forrest,  L.  R.  13  App.  Cas.  d«S4. 
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terminated,  under  the  Act  of  March  2,  1867,  on  the  last 
day  of  the  year  1869 ;  while  the  tax  on  the  income  of  cor- 
porations did  not  terminate  until  the  Act  of  July  14, 1870, 
put  a  period  to  it  on  the  first  day  of  August  of  the  same 
year.* 

It  cannot  be  doubted  that  the  intent  of  the  statute  is  to 
tax  the  income  of  1894.  The  tax  is  to  be  assessed  ^  ^  from 
and  after  the  first  day  of  January,  eighteen  himdred  and 
ninety-five  *  *  *  annually  upon  the  gains,  profits, 
and  income  received  in  the  preceding  calendar  year."* 
The  first  returns  are  to  be  made  and  filed  in  March,^  and 
the  tax  is  payable  in  July.^  Such  returns  are  due  in  the 
present  year,  but  the  income  for  1895  is  not  known  now. 
The  only  income  that  can  be  returned  is  that  of  some 
past  year.  Accordingly  the  commissioner  states  in  his 
regulations  that  ^^the  first  taxable  year  under  the  pro- 
visions of  the  law  is  the  calendar  year  1894,  and  the  tax 
on  incomes  due  and  payable  on  or  before  the  1st  day  of 
July,  1895,  shall  be  computed  on  the  taxable  incomes 
received  in  said  year  1894,  from  the  1st  day  of  January 
to  the  Slst  day  of  December,  both  days  included. "  **  Such 
retroactive  construction  is  not  unconstitutional.^ 

A  similar  course  of  reasoning  would  necessarily  imply 
that  there  would  be  no  tax  with  reference  to  personal 
incomes  received  in  the  year  1899,  a  matter  that  may  be 
safely  left  for  the  future  to  decide. 

The  question  was  raised,  however,  under  the  former 
acts  as  to  whether  a  tax  could  be  levied  on  dividends  and 
interest  earned  in  the  last  year  of  the  tax  but  payable 
the  year  following.  It  was  first  decided  in  the  case 
of  Barnes  v.  The  Railroads,'^  that  such  dividends  and 
interest  were  taxable,  and  this  case  was  followed  in 

»  Concord  Railroad  v,  Topliflf,  21  Int  Rev.  Rec.  74  ;  Railroad  Co.  r. 
Rose,  95  U.  S.  78. 

*  Section  27.  '  Rev.  St.,  §  8178,  as  amended  by  this  act. 

*  Section  80.  *  Regulations,  I. 

*  Stockdale  v.  Insurance  Cos.,  20  Wall.  823. 
'  17  Wall.  294. 
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Stockdale  v.  The  Insurance  Companies,^  But  in  a  later 
case,  it  was  held  that  interest,  there  being  in  that  case 
no  question  of  dividends,  was  not  taxable  under  those 
circumstances.*  The  distinction  was  taken  by  the  court 
that  in  Barnes  v.  The  Railroads  it  appeared  expressly 
that  the  dividends  were  earned  in  the  last  year  of  the 
tax,  while  in  the  principal  case  it  did  not  sufficiently 
appear  when  the  interest  was  earned,  the  only  fact  in 
evidence  being  that  the  interest  was  paid  after  the  tax 
lapsed.  The  last  case  on  the  point,  following  Railroad 
Company  v.  United  States,  held  again  that  the  taxes 
were  collectible  on  such  interest.'  It  is  to  be  noted,  how- 
ever, that  it  there  appeared  expressly  as  it  had  formerly, 
in  Barnes  v.  The  Railroads,  that  the  interest  was  paid 
out  of  earnings  made  in  the  last  year  of  the  tax.  The 
court,  however,  waived  the  objection  aside,  saying,  at 
page  713,  **  We  do  not  perceive  that  the  liability  of  a 
corporation  for  tax  on  its  interest,  as  such,  is  affected  by 
the  circumstances  that  the  interest  was  paid  out  of  the 
earnings  of  the  previous  year."  It  would  seem,  there- 
fore, that  the  distinction  taken  in  Railroad  Company  v. 
United  States  was  expressly  overruled,  although  the 
case  taking  it  is  followed.  Barnes  v.  The  Railroads 
was  not  cited  in  the  opinion  and  should  perhaps  be 
regarded  as  discredited.  In  fact,  it  was  decided  by  a 
court  almost  equally  divided,  in  which  the  majority  did 
not  agree  as  to  the  reasons  for  the  decision.* 

'  20  WaU.  828. 

*  The  Railroad  Company  v.  U.  S.,  101  U.  S.  548. 

>  U.  S.  V,  Indianapolis,  etc.,  Railroad,  118  U.  S.  711. 

*  See  Reporter's  Note,  17  Wall.  835. 

8 


CHAPTER  IV. 

INCOME  SUBJECT  TO  TAX. 

§  28. — Statutory  Definition  of  Income  Subject  to  Tax. 

The  statute  provides  *'  That  in  estimating  the  gains, 
profity,  and  income  of  any  person,  there  shall  be  included 
all  income  derived  from  interest  upon  notes,  bonds,  and 
other  securities,  except  such  bonds  of  the  United  States 
the  principal  and  interest  of  which  are  by  the  law  of  their 
issuance  exempt  from  all  Federal  taxation  ;  profits  real- 
ized within  the  year  from  sales  of  real  estate  purchased 
within  two  years  previous  to  the  close  of  the  year  for 
which  income  is  estimated  ;  interest  received  or  accrued 
upon  all  notes,  bonds,  mortgages,  or  other  forms  of  in- 
debtedness bearing  interest,  whether  paid  or  not,  if  good 
and  collectible,  less  the  interest  which  has  become  due 
from  said  person  or  which  has  been  paid  by  him  during 
the  year  ;  the  amount  of  all  premium  on  bonds,  notes,  or 
coupons  ;  the  amount  of  sales  of  live  stock,  sugar,  cotton, 
wool,  butter,  cheese,  pork,  beef,  mutton,  or  other  meats, 
hay,  and  grain,  or  other  vegetable  or  other  productions, 
being  the  growth  or  produce  of  the  estate  of  such  person, 
less  the  amount  expended  in  the  purchase  or  production 
of  said  stock  or  produce,  and  not  including  any  part  there- 
of consumed  directly  by  the  family  ;  money  and  the  value 
of  all  personal  property  acquired  by  gift  or  inheritance  ; 
all  other  gains,  profits,  and  income  derived  from  any 
source  whatever  except  that  portion  of  the  salary,  com- 
pensation, or  pay  received  for  services  in  the  civil,  military, 
naval,  or  other  service  of  the  United  States,  including 
senators,    representatives,   and    delegates  in   Congress, 

from  which  the  tax  has  been  deducted,  and  except  that 
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portion  of  any  salary  upon  which  the  employer  is  required 
by  law  to  withhold,  and  does  withhold  the  tax  and  pays 
the  same  to  the  officer  authorized  to  receive  it. "  ^  The 
previous  section  provides  that  the  income  tax  must  be 
paid  by  the  person  subject  to  it  if  a  citizen  or  resident  of 
the  United  States,  *' whether  said  gains,  profits,  or  in- 
come be  derived  from  any  kind  of  property,  rents,  in- 
terest, dividends,  or  salaries,  or  from  any  profession, 
trade,  employment,  or  vocation  carried  on  in  the  United 
States,  or  elsewhere,  or  from  any  other  source  what- 
ever;"^ ^'and  a  like  tax  shall  be  levied,  collected,  and 
paid  annuaUy  upon  the  gains,  profits,  and  income  from 
all  property  owned  and  of  every  business,  trade,  or  pro- 
fession carried  oh  in  the  United  States."  The  income 
tax  on  corporations  is  imposed  on  the  net  *'  profits  or  in- 
come above  actual  operating  and  business  expenses,  in- 
cluding expenses  for  materials  purchased  for  manufacture 
or  bought  for  resale,  losses,  and  interest  on  bonded  and 
other  indebtedness."  ^  "The  net  profits  or  income  of  all 
corporations,  companies,  or  associations  shall  include  the 
amounts  paid  to  shareholders,  or  carried  to  the  account  of 
any  fund,  or  used  for  construction,  enlargement  of  plant, 
or  any  other  expenditure  or  investment  paid  from  the  net 
annual  profits  made  or  acquired  by  said  corporations,  com- 
panies, or  associations."* 

§  29. — Judicial  Definitions  of  Income. 

*  *  Strictly  speaking,  *  income '  means  that  which  comes 
in  or  is  received  from  any  business  or  investment  of  capi- 
tal  without  reference  to  the  outgoing  expenditures."^ 
Accordingly,  in  a  Georgia  case  *' annual  income"  was 
construed  as  meaning  "gross  income."*  So,  "property 
may  have  an  annual  value  *  without  any  income. ' "  ^    And 

»  Section  28.  «  Section  27.  »  Section  82.    See  infra,  §  42. 

*  Section  82. 

*  Judge  Bronson  in  People  r.  Supervisors,  4  HilL  20,  28. 

*  Qoldsmith  r.  Aug:u8ta,  etc.,  R.  R.  Co. ,  62  Ga.  68. 

^  Judge  Miller,  in  Troy  Iron  &  Nail  Factory  v,  Ckuming,  45  Barbour, 
381,  247. 
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the  term  "profits  or  income  "na-s  been  construed  as  mean- 
ing ''gross  profits"  or  ''gross  income,"  and  not  "net 
profits"  or  "  net  income."  ^  /By  the  rule  of  construction, 
noscitur  a  sociis,  however,  the  words  in  this  statute  must 
be  construed  in  connection  with  those  to  which  it  is  joined, 
namely,  gains  and  profits ;  and  it  is  evidently  the  inten- 
tion, as  a  geheral  rule,  to  tm  only  the  profits  of  the  tax- 
payer, not  his  whole  revenue.  Accordingly,  money 
received  as  the  result  of  the  Change  of  an  investment,  or 
as  the  proceeds  of  a  sale  witnout  profit,  is  not  income. 
Thus,  when  a  vendor  received  the  purchase-money  in 
annual  installments,  it  was  held  in  England  that  such 
installments  were  principal  and  not  taxable  as  "  annual 
payments"  or  income.*  So,  too,  an  increase  of  capital 
when  realized  cannot  justly  be  called  profit  or  income. 
Examples  are  the  increase  in  the  value  of  real  estate,  or 
personal  property,  such  as  stocks,  unless  expressly  pro- 
vided in  the  statute.  "Mere  advance  in  value  in  no 
^nse  constitutes  the  gains,  profits,  or  income  specified  by 
jthe  statute.  It  constitutes  and  can  be  treated  merely  as 
(increase  of  capital. "  ^  The  statute,  however,  expressly 
states  that  taxable  income  shall  include  ' '  the  amount  of 
all  premium  on  bonds,  notes,  or  coupons."  * 

§  30. — Interest, 

The  first  section  of  the  statute  provides  for  a  tax  on 
"any  kind  of  *  *  *  interest."**  The  second  section 
provides  that  in  estimating  the  gains,  profits  and  income 
of  any  person  there  shall  be  included  ' '  all  income  derived 
from  interest  upon  notes,  bonds,  and  other  securities, 
except  such  bonds  of  the  United  States  the  principal  and 
interest  of  which  are  by  the  law  of  their  issuance  exempt 
from  all  Federal  taxation,"  and  "  interest  received  or 

'  People  V.  Supervisors,  18  Wendell,  605. 

2  Foley  V,  Fletcher,  3  H.  &  M.  769. 

'  Mr.  Justice  Field,  in  Gray  v,  Darlington,  15  Wallace,  68. 

« Section  28. 

*  Act  of  August  28,  1894,  section  27. 


Income  Subject  to  Tax.  117 

accrued  upon  all  notes,  bonds,  mortgages  or  other  forms 
of  indebtedness  bearing  interest  whether  paid  or  not,  if 
good  and  collectible,  less  the  interest  which  has  become 
due  from  said  person,  or  which  has  been  paid  by  him 
during  the  year. "  ^ 

There  is  at  least  room  for  argument  in  support  of  the 
proposition  that  the  tax  is  confined  to  the  interest  specific- 
ally mentioned,  and  that  the  interest  due  as  damages, 
and  not  by  express  contract,  is  not  the  subject  of  taxation. 
In  England  it  has  been  held  that  the  interest  which  must 
be  included  in  the  income  includes  interest  for  a  less 
period  of  time  than  a  year,  such  as  interest  due  from  a 
purchaser  who  has  defaulted  on  the  date  of  payment.^ 

The  only  bonds  of  the  United  States  of  which  the  Com- 
missioner recognizes  the  interest  as  exempt  are  the  bonds 
of  the  two  per  cent,  funded  loan  of  1891,  continued  at 
two  per  cent. ;  the  bondB  of  the  four  per  cent,  funded  loan 
of  1907,  and  the  bonds  of  the  five  per  cent,  funded  loan 
of  1904.*  It  was  the  opinion  of  Attorney  General  Devens 
that  District  of  Columbia  bonds  were  not  bonds  of  the 
United  States  and  as  such  exempt  from  taxation  under 
section  6214  of  the  Revised  Statutes.*  Interest  on  state 
bonds  and  the  bonds  of  counties,  towns,  cities,  villages, 
and  other  municipalities  of  states  is  exempt  by  the 
Constitution.* 

§  SI.— Rents. 

The  act  specifically  provides  that  taxable  incomes  shall 
include  rents.  ^  Whether,  however,  it  is  constitutional 
to  include  rents  in  the  income  taxable  by  the  act,  may  be 
questioned.  It  is  well  settled  that  a  tax  on  land  is  a 
direct  tax  which  must  be  apportioned  in  accordance  with 

1  Act  of  August  28,  1894,  section  28. 

*  Bebb  V.  Buimey,  3  H.  &  M.  218. 

*  Regulation  10,  subdivision  4.    See  supra,  g  6 ;  infra,  %  89. 

*  16  Opinions  of  Attorneys  Qeneral,  178. 
»  Supra,  §  16  ;  infra,  §  89. 

*  Act  of  August  28,  1894,  section  27. 
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the  nile  prescribed  by  the  Constitution.^  If  a  tax  on 
rents  is  a  tax  on  land^  it  is  a  direct  tax  ;  and  consequently 
since  the  tax  on  incomes  is  not  apportioned  among  the 
states,  the  United  States  have  no  power  to  tax  them  in 
this  manner.^  A  tax  on  a  rent  charge  upon  a  fee,  which 
is  an  incorporeal  hereditament,  would  seem  clearly  to  be 
a  tax  on  real  property.  In  England,  land  taxes  have 
always  been  measured  by  the  rents  or  returns  of  the 
^  property  upon  which  they  are  imposed.*  An  income  tax 
measured  by  rents  is  a  tax  upon  the  owner  of  land  be- 
cause of  his  ownership  of  it,  measured  by  the  rents  which 
he  derives  from  the  same.  It  would  seem,  consequently, 
'  to  be  a  direct  tax  within  the  definition  of  the  French 
I  economists.*  It  may  be,  however,  that  the  courts  will 
find  some  distinction  which  will  leave  rents  taxable  in 
this  manner,  because  the  tax  on  them  is  included  with  a 
tax  on  other  kinds  of  income,  or  for  some  other  reason. 
It  is  probable  that  repairs  and  fire  insurance  premiums 
may  be  deducted  from  rents  subject  to  the  tax.^ 

§  S2.— Sales  of  Real  Estate. 

Profits  realized  from  sales  of  real  estate  are  subject  to 
a  peculiar  rule.  Such  profits  are  included  in  taxable  in- 
come when  the  real  estate  was  purchased  within  two 
years  previous  to  the  close  of  the  year  for  which  the  tax 
is  assessed.^  In  this  respect  profits  on  the  sales  of  real 
estate  differ  from  profits  on  the  sales  of  personal  prop- 
erty. Profits  on  the  sales  of  personal  property  are  only 
taxable  when  the  purchase  and  sale  was  made  within 
the  year,^  except  in  the  case  of  gains  and  profits  from 
trade  and  commerce.®  It  seems  that  the  term  *^real 
estate  "  is  used  in  the  common  law  meaning  of  the  term, 

'  SuprUy  §  10.  «  Stipra,  §  10.  *  Supra,  §  2. 

*  Supray  g§  9  and  10. 

*  Act  of  August  28,  1890,  section  28  ;  infra,  §  40. 

*  Act  of  August  28,  1894,  section  28. 

^  Gray  v,  Darlington,  15  Wallace,  68  ;  tr?/ra,  §  38. 

*  Gray  v.  Darlington,  15  Wallace,  63. 
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and  is  not  enlarged  or  diminished  so  far  as  the  tax  is 
concerned  by  any  statutory  definitions  of  the  different 
states.  Thus,  under  one  of  the  former  acts  it  was  ruled 
by  the  department  that  the  term  '*real  estate"  did 
not  include  mules  and  implements  of  agriculture  in 
Louisiana,  although  the  Civil  Code  of  that  state  so 
defined  them  ;  ^  but  on  the  other  hand  it  was  ruled  that 
a  lease  of  land  for  ninety-nine  years  should  be  treated  as 
realty  when  such  leases  were  made  realty  by  the  laws 
of  the  state  in  which  the  demised  premises  were  situated.* 
A  sale  of  a  leasehold  is  not  a  sale  of  real  estate.^  A  sale 
of  a  mining  claim  was  ruled  to  be  a  sale  of  real  estate  ;  ^ 
but  a  sale  of  mineral  productions  from  a  mine  is  not  real 
estate  but  personal  property,  and  taxable  as  such.*  It 
was  ruled  by  a  commissioner  that  when  timber  was  sold 
either  standing  or  cut,  the  taxable  profits  were  ascer- 
tained by  estimating  thiB  value  of  the  land  after  the  tim- 
ber was  removed  plus  the  difference  between  the  price  of 
the  timber,  and  the  expense  of  cutting  it,  and  deducting 
from  this  sum  the  estimated  value  of  the  land  two  years 
before.* 

§  33. — Farm  Produce. 

The  statute  provides  that  in  estimating  the  gains,  profits 
and  income  of  the  taxpayer,  there  shall  be  included  ' '  the 
amount  of  sales  of  live  stock,  sugar,  cotton,  wool,  butter, 
cheese,  pork,  beef,  mutton,  or  other  meats,  hay  and  grain, 
or  other  vegetable  or  other  production,  being  the  growth 
or  produce  of  the  estate  of  such  person,  less  the  amount 
expended  in  the  purchase  or  production  of  said  stock  or 
produce,  and  not  including  any  part  thereof  consumed 
directly  by  the  family."^ 

An  ingenious  argument  against  the  constitutionality 
of  the  act  has  been  made  because  the   farmer  is  thus 

'  3  I.  R.  R.  87.  «  3  I.  R.  R.  3.  »  2  I.  R.  R.  44. 

M  I.  R.  R.  424.  ^5  I.  R.  R.  154. 

•  2  I.  R.  R.  61.  See  also  1  I.  R.  R.  171. 
^  Act  of  August  28,  18W,  section  28. 
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allowed  a  deduction  of  the  value  of  stock  or  produce  con- 
sumed by  his  family  which  is  not  allowed  to  the  taxpayer 
who  buys  all  his  food.^ 

According  to  the  former  ruling,  the  farmer,  in  return- 
ing the  income  of  his  farm,  was  directed  to  enter  all 
moneys  received  for  animals  sold  and  for  the  wool  and 
hides  of  animals  which  had  died,  provided  such  wools  and 
hides  were  sold,  and  to  deduct  therefrom  the  sums  actu- 
ally paid  as  purchase-money  for  the  animals  sold  or  which 
diiWhmLyear.  Whie  ™ch  animab  were  rataed  by 
the  owner,  it  was  ruled  that  their  value  could  not  be 
deducted  as  expenses  when  estimating  the  incomes.^  All 
of  the  produce  which  is  paid  to  a  landowner  for  rent  must 
be  included  in  his  income  if  rents  are  taxable.  The  ex- 
pense of  producing  it  may  be  deducted  by  the  lessee,  but 
cannot  be  deducted  a  second  time  by  the  lessor.* 

§  34. — Sales  of  Personal  Property, 

Unless  otherwise  specified  in  the  statute,  for  example 
the  ^^  premium  on  bonds,  notes,  or  coupons,"  profits 
derived  from  the  sale  of  personal  property  are  not  ordi- 
narily taxable  as  income  unless  the  property  was  pur- 
chased and  sold  within  the  same  year.*  Where,  however, 
such  sales  are  part  of  a  business  carried  on  by  the  tax- 
payer, the  profits  must  be  included  in  the  taxable  income, 
although  the  property  was  purchased  in  a  former  year.* 
This  was  the  ruling  of  a  divided  court  in  which  the 
doctrine  was  thus  stated  by  Mr.  Justice  Field,  after 
quoting  the  language  of  the  former  statute  : 

"*  Gains,  profits,  and  income  for  the  year  ending  the  31st  day 
of  December  next  preceding  the  time  for  levying,  collecting,  and 

*  50  Albany  Law  Journal,  421 ;  supra,  §  12. 

*  3  L  R.  R.  100.  »  5  I.  R.  R.  154. 

*  Gray  v.  Darlington,  11  Wall.  68,  65-67.     But  see  U.  S.  v.  Smith,  13 
I.  R.  R.  135. 138,  and  the  rulings  cited  tV^»  §  38. 

*  Gray  v  Darlington,  11  Wall.  63,  65-67.  But  see  U.  S.  v.  Smith,  12 
I.  R.  R.  135,  138,  and  the  rulings  cited  infra,  §  38. 
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paying  said  tax.'  This  language  has  only  one  meaning,  and  that 
is  that  the  assessment,  collection,  and  payment  prescribed  are 
to  be  made  up  on  the  annual  products  or  income  of  one's  prop- 
erty or  labor,  or  such  gains  or  profits  as  may  be  realized  from 
a  business  transaction  begun  and  completed  during  the  preced- 
ing year.  There  are  exceptions,  as  already  intimated,  to  the 
general  rule  of  assessment  thus  prescribed.  One  of  these  ex- 
ceptions is  expressed  in  the  statute,  and  relates  to  profits  upon 
sales  of  real  property,  requiring,  in  the  estimation  of  gains,  the 
profits  of  such  sales  to  be  included  where  the  property  has  been 
purchased,  not  only  within  the  preceding  year,  but  within  the 
two  previous  years.  Another  exception  is  implied  from  the 
provision  of  the  statute  which  requires  all  gains,  profits,  and 
income  derived  from  any  source  whatever,  in  addition  to  the 
sources  enumerated,  to  be  included  in  the  estimation  of  the  as- 
sessor. The  estimation  must,  therefore,  necessarily  embrace 
gains  and  profits  from  trade  and  commerce,  and  these,  for  their 
successful  prosecution,  often  require  property  to  be  held  over  a 
year.  In  the  estimation  of  gains  of  any  one  year,  the  trader 
and  merchant  will,  in  consequence,  often  be  compelled  to  in- 
clude the  amount  received  upon  goods  sold  over  their  cost, 
which  were  purchased  in  a  previous  year.  Indeed,  in  the  esti- 
mation of  gains  and  profits  of  a  trading  or  commercial  business 
for  any  one  year,  the  result  of  many  transactions  have  generally 
to  be  taken  into  account  which  originated  previously.  Except, 
however,  in  these  and  similar  cases,  and  in  cases  of  sales  of  real 
property,  the  statute  only  applies  to  such  gains,  profits,  and  in- 
come as  are  strictly  acquisitions  made  during  the  year  preced- 
ing that  in  which  the  assessment  is  levied  and  collected.  The 
mere  fact  that  property  has  advanced  in  value  between  the  date 
of  its  acquisition  and  sale  does  not  authorize  the  imposition  of 
the  tax  on  the  amount  of  the  advance.  Mere  advance  in  value 
in  no  sense  constitutes  the  gains,  profits,  or  income  specified  by 
the  statute.  It  constitutes  and  can  be  treated  merely  as  in- 
crease of  capital.  The  rule  adopted  by  the  officers  of  the  reve- 
nue in  the  present  case  would  justify  them  in  treating  as  gains 
of  one  year  the  increase  in  the  value  of  property  extending 
through  any  number  of  years,  through  even  the  entire  century. 
The  actual  advance  in  value  of  property  over  its  cost  may,  in 
fact,  reach  its  height  years  before  its  sale;  the  value  of  the 
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property  may,  in  truth,  be  less  at  the  time  of  the  sale  than  at 
any  previous  period  in  ten  years,  yet,  if  the  amount  received 
exceed  the  actual  cost  of  the  property,  the  excess  is  to  be 
treated,  according  to  their  views,  as  gains  of  the  owner  for  the 
year  in  which  the  sale  takes  place.  We  are  satisfied  that  no 
such  result  was  intended  by  the  statute."  * 

§  35. — Dividends. 

The  first  section  of  the  act  specifically  provides  for  a 
tax  on  dividends  eo  nomine^  The  following  section  pro- 
vides :  "  That  in  computing  the  income  of  any  person, 
corporation,  company,  or  association,  there  shall  not  be 
included  the  amount  received  from  any  corporation, 
company,  or  association,  as  dividends  upon  the  stock  of 
such  corporation,  company,  or  association,  if  the  tax  of 
two  per  centum  has  been  paid  upon  its  net  profits  by 
such  corporation,  company,  or  association  as  required  by 
this  act."^  A  bill  is  now  pending  in  the  Senate  to 
exempt  all  dividends  by  corporations  liable  to  the  tax 
although  the  incorporate  tax  has  been  paid.'  A  sub- 
sequent section  provides  for  a  tax  of  two  per  centimi 
without  any  deduction  of  four  thousand  dollars,  **on 
the  net  profits  or  income  above  actual  operating 
and  business  expenses,  including  expenses  for  mate- 
rials purchased  for  manufacture  or  bought  for  resale, 
losses,  and  interest  on  bonded  and  other  indebtedness  " 
of  corporations,  companies,  and  associations,  except 
those  of  an  exempt  class.*  The  same  section  also  pro- 
vides :  *' That  the  net  profits  or  income  of  all  corporations, 
companies,  or  associations  shall  include  the  amounts 
paid  to  shareholders  or  carried  to  the  account  of  any 
fund  or  used  for  construction,  enlargement  of  plant,  or 

'  Gray  r.  Darlington,  11  Wall.  63,  65-67.  But  see  the  rulings  cited 
infray  §  38. 

•  Act  of  August  28,  1894,  section  27. 
3  Act  of  August  28,  1894,  section  28. 

*  Act  of  August  28,  1894,  section  32.  For  a  discussions  of  exempt  cor- 
porations see  supra,  §  26. 
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any  other  expenditure  or  investment  paid  from  the  net 
annual  profits  made  or  acquired  by  such  corporation, 
company,  or  association."  ^  The  manner  of  ascertaining 
the  net  profits  of  a  corporation  is  discussed  subsequently.^ 

The  incidence  of  this  tax  is  discussed  by  Mr.  Abbot 
previously.* 

Dividends  received  from  a  foreign  corporation  or  any 
other  corporation,  which  for  some  reason  avoided  the 
payment  of  the  tax  upon  its  net  profits,  are  taxable 
under  the  act.*  The  Senate  has  passed  a  resolution  now 
in  conference  which  exempts  stockholders  from  the  tax 
upon  dividends  paid  them  by  corporations  liable  to  the 
tax,  although  no  corporate  tax  has  been  paid. 

§  36. — Salaries. 

The  act  specifically  taxes  salaries  when  in  excess  of 
$4,000.^  The  salaries  of  state  ofl&cers  are  exempt.^ 
Where  the  salary  of  Federal  ofl&cers  exceeds  $4,000  annu- 
ally, the  paymaster  or  other  disbursing  ofl&cer  deducts  the 
amount  of  the  tax  from  the  payment  of  the  salary.^ 

*  *  In  cases  where  the  salary  or  otheir  compensation  paid 
to  any  person  in  the  employment  or  service  of  the  United 
States,  shall  not  exceed  the  rate  of  $4,000  per  annum, 
or  shall  be  by  fees,  or  uncertain  or  irregular  in  the 
amount  or  in  the  time  during  which  the  same  shall 
have  accrued  or  been  earned,  such  salary  or  other  com- 
pensation shall  be  included  in  estimating  the  annual 
gains,  profits,  or  income  of  the  person  to  whom  the  same 
shall  have  been  paid  and  shall  include  that  portion  of  any 
income  or  salary  upon  which  a  tax  has  not  been  paid  by 
the  employer,  which  the  employer  is  required  by  the  law 
to  pay  on  the  excess  over  $4,000."® 

»  Act  of  August  28,  18»4,  section  32. 

«  Infra.  %  42.  ^  Supra,  §  25. 

•  Act  of  August  28,  1894.  section  28. 
»  Act  of  August  28.  1894.  section  27. 

•  Act  of  August  28.  1894.  section  83  ;  supra  ;  §  16. 
^  Act  of  August  28.  1894.  section  33 ;  infra ;  §  58. 

•  Act  of  August  28,  1894,  section  33 ;  infra  ;  §  59. 
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There  seems  to  be  no  provision  for  the  payment  by  any 
corporation  of  the  tax  upon  a  salary  of  one  of  its  ofl&cers 
or  employes  :  but  '  *  every  corporation  which  pays  to  any 
employe  a  salary  or  compensation  exceeding  $4,000 
per  annum  shall  report  the  same  to  the  collector  or 
deputy  collector  of  his  district,  and  said  employe  shall 
pay,  subject  to  exemption  herein  provided  for,  the  tax 
of  two  per  centum  on  the  excess  of  his  salary  over 
$4,000."^ 

A  recent  unreported  opinion  of  Attorney  Gteneral  Olney 
holds  that  mileage  and  fees  for  rations  and  other  com- 
mutations paid  naval  or  military  ofl&cers,  must  be  treated 
for  the  purposes  of  the  tax  as  additions  to  their  salaries. 
The  soundness  of  this  ruling  has  been  questioned. 

When  a  tax  has  been  illegally  deducted  from  the  salary 
of  a  Federal  ofl&cer,  he  can  recover  it  from  the  United 
States  under  the  Tucker  Act  by  a  suit  in  the  District 
Court  of  his  residence,  where  the  amount  does  not  exceed 
$1,000,  in  the  Circuit  Court  of  his  residence  where  the 
amount  exceeds  $1,000  and  does  not  exceed  $10,000,  and 
irrespective  of  the  amount  in  the  Court  of  Claims.' 

§  37. — Property  Acquired  by  CHft  or  Inheritance. 

The  clause  including  in  the  taxable  income  *'  money 
and  the  value  of  all  personal  property  acquired  by  gift 
or  inheritance "  is  new  and  takes  the  place  of  the  old 
succession  tax,  which  was  similar  in  many  respects  to  the 
collateral  inheritance  tax  which  prevails  in  the  different 
states.  In  the  absence  of  such  a  statutory  clause,  it  has 
been  held  that  money  received  by  gifts  which  were 
a  pure  gratuity,  were  not  included  in  income ;  for 
example,  a  special  gift  made  to  a  clergyman  by  his  par- 
ishioners in  recog^tion  of  faithful  service  ;  *  but  custom- 

^  Act  of  August  28,  18d4,  section  88;  infra,  §  58. 

'  Act  of  March  8,  1887,  24  St  at  Large,  Ch.  859,  sections  1-2,  p.  505. 
U.  S.  V,  McDermott,  140  U.  S.  157.  The  practice  in  such  a  case  is  de- 
scribed in  Foster's  Federal  Practice,  2d  Ed.,  Ch.  IL,  §  86,  and  Ch. 
XXXI.,  §§440-457. 

3  Turner  v,  Cuxon,  L.  R.  22  Q.  B.  D.  150. 
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ary  gifts  to  clergymen  or  employes  were  held  taxable  as 
income.^  Proceeds  of  life-insurance  policies  were  also 
held  not  taxable  as  income.^  What  the  rule  at  present 
in  this  respect  would  be  is  uncertain.  The  meaning  of 
the  phrase  "  inheritance "  is  obscure.  It  might  be 
claimed  that  it  does  not  include  an  acquisition  of  personal 
property  by  bequest,  but  only  an  acquisition  by  intestacy. 
It  was  formerly  ruled  that  gifts  of  personal  property 
made  ante  mortem  as  advances  should  be  treated  as  in- 
come ;  *  and  that  the  proceeds  of  life-insurance  policies  or 
moneys  collected  by  an  executor,  or  administrator,  or 
guardian  as  damages  for  causing  the  death  of  a  relation 
of  the  beneficiary  were  not  taxable  as  income.* 

In  New  York,  where  a  will  created  life  estates  in  four 
lineal  descendants  and  remainders  thereupon  to  certain 
named  collateral  descendants  if  they  should  be  living  at 
the  termination  of  such  life  estates,  but  if  not  to  their 
issue,  it  was  held  that  the  remainders  were  not  imme- 
diately taxable  under  the  succession  laws  of  that  state.  ^ 
The  learned  court  said :  "  Until  the  termination  of  the 
trusts  it  will  be  impossible  to  know  whether  the  re- 
mainders are  in  fiiith  taxable.  Prior  to  that  event  the 
state  cannot  establish  that  any  beneficial  interest  will 
pass  to  persons  in  whose  hands  it  will  be  taxable,  and 
until  it  can  show  that  vital  and  necessary  fact  its  right 
to  the  tax  cannot  arise." 

Within  that  equitable  rule  it  may  well  be  argued  that 
personal  property  is  not  " acquired"  until  it  is  received. 

It  will  be  observed  that  the  inheritance  of  real  estate 
is  not  taxed. 

§  38. — Miscellaneous  Incoms. 
The  statute  begins  by  taxing  **  The  gains,  profits,  and 

>  Inland  Revenue  V.  Strang,  15Scot.  L.  R.  704  ;  71.  R.  R.  85  ;  1  I.  R.  R. 
April  28, 1805. 
•  7  I.  R.  R.  59 ;  1  I.  R.  R.  140.  »  3  I.  R.  R.  188. 

*8I.  R.R.  118;  7  1.  R.  R.  59. 
» In  the  Matter  of  Curtis,  142  N.  Y.  219. 
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income,"  "derived  from  any  kind  of  property,  rents,  in- 
terest, dividends,  or  salaries,  or  from  any  profession, 
trade,  employment,  or  vocation ; "  and  then  after  enu- 
merating special  kinds  of  taxable  income,  concludes  with 
taxing  "all  other  gains,  profits,  or  income  from  any 
source  whatever." 

Besides  the  incomes  specifically  enumerated  above, 
all  other  kinds  of  annual  profits  are  taxable.  The  profits, 
on  the  sale  of  a  patent  right,  or  fraction  thereof, 
are  taxable  as  income ;  and  are  to  be  estimated  by 
subtracting  from  the  amount  received  the  sums  actually 
expended,  in  purchasing  the  right,  obtaining  the  patent 
and  perfecting  the  invention,  or  a  ratable  proportion  of 
the  same,  but  no  allowance  can  be  made  for  the  time, 
labor,  or  personal  expenses  of  the  inventor.^  According 
to  a  commissioner's  rulings,  gains  derived  from  specu- 
lation in  stocks  are  regarded  as  gains  in  business 
without  reference  to  the  time  at  which  the  stocks  were 
bought.^  Interest  and  dividends  derived  from  stocks 
which  had  not  been  sold  were  regarded  as  income  derived 
from  fixed  investments  without  reference  to  the  time 
during  which  such  stocks  were  held>  When  gains  de- 
rived from  the  sale  of  stocks  included  interest  received 
or  accrued,  the  gains  were  regarded  as  derived  from 
the  business  alone.*  Profits  realized  during  the  year 
were  returned  and  assessed  without  regard  to  the  fact 
that  they  had  been  produced  by  the  labors  of  previous 
years.^  The  present  regulations  provide  that  "the 
annual  return  of  merchants  and  manufacturers  of  their 
gains,  profits,  and  incomes  should  cover  the  business  of 
the  year  from  the  first  day  of  January  to  the  31st  day 
of  December  in  the  year  for  which  the  return  is  made, 
and  their  books  of  account,  stock  records  and  inventories 
should  be  kept  and  taken  at  such  time  and  in  such  man- 

1  Ruling  of  the  Ck>nimi88ioner,  1 1.  R.  R.  188. 

«  8  I.  R.  R.  188 ;  1 1.  R.  R.  189 ;  U.  S.  v.  Smith,  12  I.  R.  R.  185,  188. 
But  see  Gray  v.  Darlington,  14  Wall.  63,  65-67,  quoted  supra,  %  84. 
»  3  I.  R.  R.  188.  *  3  I.  R.R.  188.  »  2  I.  R.  R.  144. 
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ner  as  to  clearly  show  the  gross  profits,  business  expenses, 
net  profits,  or  income  for  the  year  ending  at  the  close  of 
business  hours  on  the  31st  day  of  December. "  ^  *  *  Persons 
receiving  fees  or  emolimients  for  professional  or  other 
services,  as  in  the  case  of  physicians  or  lawyers,  should 
include  all  actual  receipts  for  services  rendered  in  the  year 
for  which  return  is  made,  together  with  all  unpaid 
accounts,  charges  for  services,  or  contingent  income  due 
for  that  year,  if  due  and  collectible."^  In  England  the 
profits  of  a  professional  bookmaker  on  the  races  were 
held  taxable  as  income  from  a  "vocation."^  Damages 
recovered  for  torts  are  not  profits.* 

§  39. — Exemptions. 

The  distinction  between  exemptions  and  deductions 
may  be  of  important  practical  value.  Exemptions  need 
not  be  included  or  mentioned  in  the  return  of  the  tax- 
payer. Deductions  probably  must  be,  although  they  are 
subtracted  from  the  income  liable  to  the  tax.  The  ex- 
emptions specified  in  the  statute  are  :  "Such  bonds  of 
the  United  States,  the  principal  and  interest  of  which 
are  by  the  law  of  their  issuance  exempt  from  all  Federal 
taxations  ;"  ^  salaries  or  pay  and  compensation  of  officers 
and  employes  of  the  United  States,  including  senators, 
representatives,  and  delegates  in  Congress,  from  which 
the  tax  has  been  deducted  by  the  treasurer  ;  ^  ''  salaries 
due  to  state,  county  or  municipal  officers."^  ''In 
computing  the  income  of  any  person,  corporation, 
company,  or  association,  there  shall  not  be  included  any 
amount  received  from  any  corporation,  company,  or 
association,  as  dividends  upon  the  stock  of  such  corpora- 
tion, company,  or  association,  if  the  tax  of  two  per  centum 

*  Regulation  IV. ,  subdivision  10. 

*  Regulation  IV.,  subdivision  8. 

»  Partridge  v.  Wallandaine,  L.  R.  18  Q.  B.  D.  276. 

*  7  I.  R.  R.  60. 

*  Act  of  August  28,  1894,  section  27. 

*  Act  of  August  28,  1894,  section  28  ;  gupra,  g  6. 
^  Act  of  August  28,  1894,  section  28. 
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has  been  paid  upon  its  net  profits  by  said  corporation, 
company,  or  association  as  required  by  this  act."  ^  lliere 
is  a  further  exemption  by  implication,  of  such  income  as  by 
the  Constitution  is  withheld  from  the  taxing  power  of 
Congress,  including  income  derived  from  state  bonds  or 
the  bonds  of  counties  or  the  municipalities  of  states 
and  perhaps  all  compensation  of  contractors  with  states, 
and  municipal  or  other  subdivisions  of  the  same.^ 
The  only  bonds  of  the  United  States  the  interest  upon 
which  is  recognized  by  the  Commissioner  as  exempt  are 
the  bonds  of  the  two  per  cent,  funded  loan  of  1891,  con- 
tinued at  two  per  cent. ;  the  bonds  of  the  four  per  cent, 
funded  loan  of  1907  ;  and  the  bonds  of  the  five  per  cent, 
funded  loan  of  1904.^  It  was  held  by  Attorney  General 
Devens  that  District  of  Colimibia  bonds  were  not  bonds 
of  the  United  States  or  exempt  from  taxation  under 
section  5214  of  the  Revised  Statutes.*  It  is  the  practice 
of  nearly  all  governments  to  include  in  income  subject 
to  taxation  interest  payable  upon  their  own  indebtedness, 
although  this  strictly  considered  is  to  that  eictent  a  re- 
pudiation of  the  debt,  or  rather  a  violation  of  the  con- 
tract to  pay  a  stipulated  amount  of  interest,  unless  the 
bond  was  issued  after  the  enactment  of  the  law  providing 
for  the  tax. 

§  40. — Deductible  Eocpenses, 

Deductions  include  all  losses  and  expenses  of  the  trade, 
profession,  or  investment  from  which  the  income  is  de- 
rived, except  the  personal  expenses  of  the  taxpayer  which 
are  not  enhanced  by  the  production  of  the  income.* 
^'  The  national,  state,  county,  school,  and  municipal  taxes 
deductible  from  incomes  comprise  such  internal  revenue 
taxes  as  have  not  been  included  in  the  expenses  of  the 

1  Act  of  August  28,  1894,  section  38.  *  Supra,  %  1<(. 

'  Regulation  IV.,  subdivision  5. 
*  16  Opinions  of  the  Attorneys  General  173. 

^  Act  of  August  28,  1894,  section  28,  Regulation  IV.,  subdivisions  2,  4, 
6,  9,  12,  and  13. 
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business,  and  all  such  state,  county,  school,  and  municipal 
taxes  as  are  assessed  ratably  upon  all  persons  liable  to 
such  assessment ;  but  assessments  made  upon  the  real 
estate  of  a  particular  locality  on  account  of  street  im- 
provements, sewerage,  street  grade,  or  other  improve- 
ments intended  to  benefit  the  particular  property  included 
in  said  locality,  are  not  considered  as  taxes  which  may 
be  deducted  from  income."^  Taxes  due  but  unpaid 
cannot  be  deducted.^  The  provision  in  the  statute 
excluding  from  deductions  assessments  for  local  bene- 
fits is  new.  Under  the  former  act  it  was  ruled  that 
assessments  made  by  municipal  corporations  for  the  lay- 
ing out  or  the  grading  of  streets,  or  the  construction  of 
walks,  sewers,  etc.,  and  similar  local  benefits  might  be 
deducted  from  the  income  where  they  were  laid  upon  all 
taxpayers  within  the  corporations  ;  but  if  laid  only  upon 
the  owners  of  the  property  supposed  to  be  thus  specially 
benefited,  no  deduction  was  allowed.^  ^^In  computing 
incomes  the  necessary  expenses  actually  incurred  in 
carrying  on  any  business,  occupation,  or  profession  shall 
be  deducted,  and  also  all  interest  due  or  paid  within  the 
year  by  such  person  on  existing  indebtedness. "  *  Insur- 
ance of  business  property  may  be  deducted,*  but  not  insur- 
ance of  dwellings  occupied  by  the  owner  and  not  used  for 
business  purposes.^  Repairs  may  also  be  deducted,^  but 
^^  no  deduction  shall  be  made  for  any  amount  paid  out  for 
new  buildings,  permanent  improvements,  or  betterments, 
made  to  increase  the  value  of  any  property  or  estate. "  ® 
Permanent  improvements  and  betterments  as  used  in  this 
section  are  nearly  s]monymous,  and  refer  to  that  class  of 
improvements  which  permanently  increase  the  value  of 

*  Regulation  IV.,  subdivision  4. 

*  Act  of  August  28,  1804,  section  28 ;  7  I.  R.  R.  69. 

*  1 1.  R.  R.  150.  «  Act  of  August  28, 1804,  section  28. 
» 1  I.  R.  R.  184;  5  I.  R.  R.  115;  5  I.  R.  R.  5;  1  L  R.  R.  149. 

*  1 1.  R.  R.  180. 

M  I.  R.  R.  149,  184 ;  1  I.  R.  R.  140;  2  I.  R.  R.  61;  5  I.  a  a  180. 

*  Section  28. 
9 
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the  premises  upon  which  they  are  made,  while  repairs 
means  those  improvements  made  or  work  done  upon 
property  which  serve  merely  to  prevent  its  becoming 
useless  or  depreciating  in  value.  ^  Former  commissioners 
ruled  that  in  deducting  expenses  for  repairs  on  farm 
property  the  amount  deducted  must  not  exceed  the 
average  paid  out  for  such  purposes  annually  for  the  past 
five  years.  ^  The  replacing  of  worn-out  tools  or  machinery 
was  considered  as  repairs,  in  so  far  as  the  new  articles 
equalled  the  value  of  the  old  ;  and  as  permanent  improve- 
ments, so  far  as  any  excess  was  concerned.^  Money 
expended  by  the  purchaser  of  a  building  in  repairing  in- 
juries which  occurred  to  it  before  his  purchase  were  con- 
sidered betterments,  in  so  far  as  he  was  concerned.* 

A  payment  of  capital  invested  in  a  business  cannot  be 
deducted  as  an  expense.^  It  was  held  in  England  that 
when  a  lessee  paid  a  large  premium  for  the  lease  at  the 
beginning  of  his  term,  such  payment  was  not  to  be  re- 
garded as  rent  paid  in  advance,  and  that  he  could  not 
deduct  the  same  or  an  aliquot  part  thereof  as  an  annual 
expense  ;  but  that  he  might  deduct  the  fair  rental  value 
of  the  premises  if  it  was  greater  than  the  rent  actually 
paid.® 

The  rental  value  of  business  property,  occupied  by  the 
owner,  may  also  be  deducted  in  England.^  The  former 
statutes  in  this  country  contained  a  similar  provision  as 
to  rent  when  it  was  paid  to  cultivate  land  or  to  carry  on 
business.®  Such  rent  is  in  the  nature  of  an  expense  of 
the  business,  and  for  that  reason  it  might  well  be  held 
deductible  under  the  present  law.     It  was  formerly  ruled 

>  5  I.  R.  R.  180.  *  1  I.  R.  R.  140.  »  2.  I.  R.  R.  61. 

*  6  I.  R.  R.  18. 

*  City  of  London  Contract  Co.  v.  Styles,  4  Times  L.  R.  51 ;  affirming 
8.  c,  8  Times  L.  R.  512. 

*  Gillatt  V.  Colyuhon,  88  Weekly  Reporter,  258. 

^  Russell  V.  Town,  etc..  Bank,  L.  R.,  18  Appeal  Cases,  418. 
«  Act  of  June  80,  1864,  section  117  ;  Act  of  March  8, 1865,  section  1  ; 
Act  of  March  2,  1867,  section  18 ;  Act  of  July  14.  1870,  section  9. 
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that  when  premises  are  occupied  by  the  owner,  he  derives 
no  income  from  it,  and  the  property  does  not  enter  into 
the  income  return  in  any  shape.  ^ 

Personal  expenses,  whict  are  not  increased  by  the  busi- 
ness, trade,  or  investment  from  which  the  income  is 
derived,  cannot  be  deducted.  "  Expenses  for  medical  at- 
tendance, store  accounts,  family  supplies,  wages  of  domes- 
tic servants,  cost  of  board,  room,  or  house-rent  for  family 
or  personal  use,  are  not  expenses  that  can  be  deducted  from 
the  gross  profits  or  income  in  making  annual  returns. 
It  was  manifestly  the  legislative  intention  that  the  $4,000 
exempt  from  the  payment  of  the  income  tax  should 
cover  all  the  above  enumerated  expenses,  and  all  personal 
expenses  for  the  maintenance  of  the  family  and  house- 
hold of  the  taxpayer  receiving  the  benefit  of  the  exemp- 
tion."* The  expense  of  season  tickets  on  railways  by 
suburbans  transacting  business  daily  in  a  city,^  and  other 
expenses  of  conveyance  in  the  prosecution  of  business, 
may  be  deducted.*  There  is  a  ruling  by  a  former  com- 
missioner to  the  effect  that  hotel  bills  are  not  to  be  de- 
ducted as  the  expense  of  a  business,^  but  it  would  seem 
that  they  may  be  when  they  represent  temporary  stop- 
pages for  the  transactions  of  business  away  from  the 
taxpayer's  usual  home  where  he  keeps  an  establishment.^ 
The  Treasury  regulations  provide  that  *  *  Costs  of  suits 
and  other  legal  proceedings  arising  from  ordinary  busi- 
ness may  be  treated  as  other  expenses  of  such  business, 
and  may  be  deducted  from  the  gross  profits  thereof  for 
the  year  only  in  which  such  proceedings  were  had  and 
determined."^  Why  not  for  the  year  in  which  such  ex- 
penses were  actually  incurred  ?  Penalties  imposed  for  a 
violation  of  the  excise  law  were  ruled  to  be  legitimate 
deductions  from  the  profits  of  the  business  in  which  they 
were  incurred.®    It  was  formerly  ruled  that  money  paid 

'  1  I.  R.  R.  130.  «  Regulation  IV.,  subdivision  2. 

» 1  I.  R.  R.  172.  *  7  I.  R.  R  60.  »  7  I.  R.  R.  60. 

•  See  11  L  R.  R.  122.  '  Regulation  IV.,  subdivision  9. 

•  4  L  R.  R.  46. 
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to  satisfy  a  judgment  for  a  tort  could  not  be  deducted  as 
a  loss.^ 

§  41. — Losses  Deductible  from  Income. 

The  statute  authorizes  deductions  from  income  of 
*  *  losses  actually  sustained  during  the  year,  incurred  in 
trade,  or  arising  from  fires,  sto^s,  or  shipwreck,  and 
not  compensated  for  by  insurance  or  otherwise,  and  debts 
ascertained  to  be  worthless,  but  excluding  all  estimated 
depreciation  of  values  and  losses  within  the  year  on 
sales  of  real  estate  purchased  within  two  years  previous 
to  the  year  for  which  income  is  estimated."  ^  Under  the 
former  act,  a  loss  by  the  sale  during  the  year  of  stocks 
or  other  personal  property  was  allowed  a  deduction  by 
the  Commissioner,  no  matter  when  the  property  was 
bought.*  The  phrase  *  bosses  actually  sustained,"  if 
alone,  would  seem  to  imply  that  a  depreciation  in 
the  value  of  personal  property,  which  had  not  been 
sold,  could  not  be  included  in  the  tax  upon  an  in- 
dividual. It  was  held  in  England  that  a  fire  insur- 
ance company  could  not  deduct  a  sum  estimated  to 
be  the  probable  future  losses  on  outstanding  policies 
upon  which  the  premiums  were  fully  paid  at  the  time 
of  the  assessment.^  The  proviso  which  specifically 
states  that  no  ^  ^  estimated  depreciation  of  values  and 
losses  within  the  year  on  sales  of  real  estate  purchased 
within  two  years  previous  "  shall  be  deducted  from  the 
taxable  income,  by  virtue  of  the  maxim  expressio  unitis 
est  exclusio  alteriuSy  might  be  argued  to  imply  that 
such  a  depreciation  in  the  value  of  personal  property 
could  be  deducted  by  an  individual  taxpayer.  A  case 
under  a  former  statute  seems  to  hold  that  in  the  case 
of  corporations  at  least,  an  estimated  depreciation  of 
personal  assets  may  be  treated  and  deducted  as  a  loss.^ 
Losses  not  inciUTed  in  trade  cannot,  it  would  seem,  be 

U  I.  R.  R.  155.     «  Act  of  August  28,  1894,  section  28.     »  7  I.  R.  R.  59. 

*  Imperial  Fire  Insurance  Co.  r.  Lincoln,  85  L.  R.  271  Ex.  D. 

*  Little  Miami  &  C.  &  X.  R.  R.  Co.  v.  U.  S.,  108  U.  S.  277  ;   revere- 
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deducted  by  an  individual  taxpayer,  such  as  loss  by 
robbery,  loss  through  the  default  of  a  principal  to  whom 
the  taxpayer  has  been  surety,^  but  inasmuch  as  the  pay- 
ment by  a  surety  makes  the  principal  his  debtor,  it  was 
ruled  that  such  a  debt  might  be  deducted  if  ^^  ascertained 
to  be  worthless."^  The  amount  paid  for  the  good- will 
of  a  business  was  treated  as  capital  invested  and  not 
a  loss  to  be  deducted  from  income.^  A  debt  may  be 
deducted  as  soon  as  it  becomes  worthless,  although  it  has 
existed  and  been  payable  during  a  previous  year  when 
no  deduction  on  account  of  it  was  made.^  It  was  held  in 
a  prosecution  for  perjury  that  the  taxpayer  has  a  discre- 
tion in  estimating  the  value  of  debts  which  are  due 
him,  which  he  may  exercise  within  the  limits  of  good 
faith,  and  that  he  will  not  be  criminally  responsible  for 
an  untrue  return  thus  made.^  It  was  also  intimated  that 
a  taxpayer  will  not  be  allowed  to  leave  his  debts  un- 
collected in  order  to  evade  the  tax.^ 

The  Privy  Council  held  in  construing  the  New  Bruns- 
wick Act  imposing  a  tax  upon  incomes  that  ^^in  the 
natural  and  ordinary  meaning  of  language,  the  income 
of  a  bank  or  trade  for  any  given  year  would  be  under- 
stood to  be  the  gain,  if  any,  resulting  from  the  balance 
of  the  profits  and  losses  of  the  business  in  that  year ; " 
and  that  the  bad  debts  of  the  year  must  be  deducted  and 
could  not  be  excluded  from  consideration  as  **  a  loss  pro 
tanto  of  capital. "  ^ 

§  42. — Deductions  by  Corporations. 
The   deductions   from    the   incomes    of    corporations 

ing  U.  S.  V.  Little  Miami  &  C.  &  X.  R.  R.  Ck).,  1  Fed.  R  700.  It 
appeaiB  from  the  report  in  the  Federal  Reporter  (1  Fed.  R.  702)  that 
the  depreciation  was  merely  estimated  as  a  loss. 

«  5  I.  R.  R.  128.  «  5  I.  R.  R.  188. 

»  5  I.  R.  R.  128.  *  Regulation  III. 

» U.  8.  V,  Frost,  9  I.  R.  R.  41;  U.  8.  v.  Mayer,  1  Deady,  127. 

•  U.  8.  V.  Frost,  9  I.  R.  R.  41. 

^  Lawless  v.  8ullivan,  6  Appeal  Cases,  878,  878,  879,  882,  per  Sir 
Montague  E.  Sboth,  A.  D.  1881. 
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differ  in  many  respects  from  those  from  the  incomes  of 
individuals.  There  is  no  provision  for  the  exemption  of 
corporate  income  below  $4,000.^  The  corporate  income 
tax  is  upon  '  *  the  net  profits  or  income  above  actual 
operating  and  business  expenses,  including  expenses  for 
materials  purchased  for  manufacture  or  bought  for 
resale,  losses,  and  interest  on  bonded  and  other  indebted- 
ness." ^  "  The  net  profits  or  income  of  all  corporations, 
companies,  or  associations  shall  include  the  amounts  paid 
to  shareholders,  or  carried  to  the  account  of  any  fund,  or 
used  for  construction,  enlargement  of  plant,  or  any  other 
expenditure  or  investment,  paid  from  the  net  annual 
profits  made  or  acquired  by  said  corporations,  companies, 
or  associations."  ^ 

The  Regulations  provide  that  *  ^  the  net  profits  or  in- 
come of  all  corporations,  companies,  or  associations  shall 
include  :  (1)  The  amount  of  interest,  annuities,  dividends, 
and  any  other  sums  paid  to  stockholders  or  shareholders. 
(2)  The  amount  of  undivided  profits  on  hand,  or  carried 
to  the  account  of  surplus  or  any  other  fund.  (3)  The 
amount  used  for  construction.  (4)  The  amount  used  for 
enlargement,  betterment,  or  permanent  improvement 
of  plant.  (5)  Any  and  all  expenditures  or  investments 
paid  from  any  net  annual  profits."  ^ 

'*  In  the  preparation  of  annual  returns  of  corporations 
on  Form  366,  the  operating  and  business  to  be  deducted 
from  the  gross  receipts  from  all  sources  shall  include  : 
(1)  Interest  paid  or  accrued  within  the  year  on  bonded  or 
other  indebtedness  of  such  corporation.  (2)  Losses  actu- 
ally sustained  during  the  year,  arising  from  fires,  storms, 
or  shipwreck,  and  not  compensated  for  by  insurance  or 
otherwise,  specifying  the  character  and  amount  of  each 
loss.     (3)  State,  county,  or  municipal  taxes  actually  paid 

>  Act  of  August  28,  1894,  section  82. 
»  Act  of  August  28,  18»4,  section  82. 
»  Act  of  August  28,  1894,  section  32. 
*  Regulation  III. 
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during  the  year,  not  including  assessments  for  local 
benefits.  (4)  Salaries,  compensation,  or  pay  of  oflficersor 
other  persons  employed  during  the  year  and  actually 
paid.  (5)  Rents  or  necessary  repairs,  but  not  including 
any  amount  used  for  construction,  enlargement,  or  better- 
ment of  plant.  (6)  Other  necessary  business  expenses,  not 
above  enumerated,  which  must  be  fully  set  forth  in  the 
return,  designating  not  only  the  amount  of  such  ex- 
penses, but  the  purpose  for  which  each  expenditure  was 
made. "  ^ 

Consequently,  all  losses  of  any  character,  whether 
incurred  in  trade  or  otherwise,  may  be  deducted  -from 
corporate  incomes.*  Thus,  a  loss  by  embezzlement 
may  be  deducted,*  provided  that  an  allowance  is  made 
by  a  credit  of  any  net  amount  recovered  from  the 
defaulter  that  has  absconded.*  In  England,  it  has  been 
held  that  a  sum  set  apart  for  depreciation,  aside  from 
repairs,  is  an  addition  to  capital  out  of  profits  and  not 
taxable  ;  ^  but  that  depreciation  in  the  value  of  ma- 
chinery due  to  the  removal  of  the  business  is  not  loss 
of  capital  and  not  deductible.*  Under  the  former  income 
tax,  it  was  held  that  an  estimated  depreciation  of  assets 
might  be  included  in  losses.^  The  fact  that  the  deprecia- 
ciation  was  merely  estimated  is  clearly  stated  in  the 
opinion  below,®  and  was  evidently  brought  to  the  atten- 
tion of  both  courts. 

Where  a  corporation  was  required  by  its  charter,  first 
to  supply  a  town  with  gas  and  thereafter  to  supply  gas 
to  private  consumers,  and  received  no  compensation  from 


I  Regulation  III. 

«  U.  S.  V.  Central  National  Bank,  10  Fed.  R.  612 ;  8.  c.  15  Fed.  R.  223. 

»  U.  S.  r.  Central  National  Bank.  10  Fed.  R.  612 ;  8.  c.  15  Fed.  R.  228. 

*  Solicitor  General  PhUlipe,  13  Op.  Att.  Gen.  643. 
» Forder  r.  Handyside,  L.  R.  1  Ex.  D.  233. 

*  Smith  r.  We8tinghou.se  Brake  Co.,  2  Tax  Cases.  357. 

'  Little  Miami  &  C.  &  X.  R.  R.  Co.  r.  U.  S.  108  U.  S.,  277,  reversing 
U.  S.  r.  Little  Miami  &  C.  &  X.  R.  R.  Co.,  1  Fed.  R.  700,  702. 

*  s.  c.  1  Fed.  R.  700,  at  page  702. 
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the  town,  but  derived  a  profit  from  the  receipts  of  private 
customers  on  the  whole  enterprise  :  it  was  held  that  the 
expense  of  lighting  the  town  could  not  be  deducted. 
Such  expense  was  held  to  be  not  an  expense  of  the 
business  but  merely  an  expense  of  the  corporation  in 
order  to  enable  it  to  enter  upon  the  business.^  In  Eng- 
land, a  bank  was  allowed  to  deduct  as  an  expense  of  its 
business  the  rental  value  of  the  premises  which  it  owned 
and  occupied,  although  a  part  of  such  premises  were 
occupied  by  its  officers  rent  free.^ 

Where  a  mining  company  agreed  to  pay  its  landlord  a 
royalty,  and  covenanted  that  the  payment  should  never 
fall  below  a  fixed  sum,  but  that  if  in  any  year  there  was 
a  surplus  above  such  sum,  the  company  might  apply 
such  surplus  to  any  previous  deficiency  of  its  profits,  it 
was  held  that  the  surplus  of  a  given  year  was  taxable  as 
profits,  although  there  was  a  previous  deficiency  upon 
which  it  was  applicable  by  the  contract.* 

The  payment  of  the  dividends  in  cash  is  conclusive 
evidence  of  net  profits  to  that  amount,  and  it  has  been 
held  that  a  corporation  cannot  set  off  a  loss  which  it 
failed  to  take  into  account  when  it  declared  the  dividend ;  * 
but  parol  or  other  collateral  evidence  may  be  introduced 
to  show  that  part  of  the  dividends  thus  paid  represent 
profits  earned  in  a  year  when  income  was  not  taxable.* 
Frequently,  a  corporation  pays  a  dividend  in  scrip. 
Whether  such  a  dividend  is  evidence  of  profits,  the 
statute  does  not  declare.  The  answer  to  this  question 
will  depend  upon  what  that  dividend  actually  represents. 
If  the  scrip  or  stock  thus  issued  is  pure  water,  and  does 
not  represent  any  actual  profits,  no  tax  on  that  account 

*  Dillon  V.  Corporation  of  Haverford  West,  1  Q.  B.  575. 

*  Russell  r.  Towne,  etc.,  Bank,  L.  R.,  18  Appeal  Cases,  418. 
»  Broughton  Coal  Co.  v.  Kirkpatrick,  L.  R.  14  Q.  B.  D.  491. 

*  Central  National  Bank  v.  U.  8.,  137  U.  S.  855,  atRrming  U.  S.  r. 
Central  National  Bank,  34  Fed.  R.  577,  where  the  declaration  of  such 
a  dividend  was  held  conclusive  so  as  to  make  it  liable  to  the  tax. 

» BaUey  v.  Railroad  Co.,  106  U.  S.  109. 
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can  be  imposed.^    Where,  however,  the  scrip  or  stock 
dividend  represents  profits  actually  made  within  the  year 
and  invested  by  the  corporation,  such  profits  are  taxable.* 
Parol  or  other  collateral  evidence  may  be  used  to  show 
how  much  of  the  scrip  dividends  represents  profits  with- 
'^ayear.^    A  stock  dividend  which  represents  property 
nred  upon  the  foreclosure  of  a  mortgage  is  not  tax- 
'^  profits,  unless  it  actually  represents  them.*    Proof 
pital  stock  has  been  increased  is  not  even  prima 
)vidence  that  such  increase  is  a  division  of  actual 
8.^    Where  the  assets  of  a  corporation  are  sold  and 
led  among  its  stockholders,  only  the  surplus  above 
capital  stock  is  taxable  as  profits.^    Under  the  former 
A  it  was  held  that  dividends  paid  from  profits  made 
jf  ore  the  imposition  of  the  tax  were  not  subject  thereto.^ 
**A  stock  dividend  is  unlike  a  cash  dividend,  in  that 
the  assets  of  the  corporation  are  not  divided  or  the  prop- 
erty therein  changed,  but  the  stock  is  increased  and 
divided,  and  the  separate  holdings  of  the  stockholders 
increased  to  the  extent  of  the  dividend  declared. "  *    It 
was  held,  in  Pennsylvania,  that  when  a  contract  for  the 
construction  of  a  railroad  was  made  with  certain  trustees, 
who  agreed  to  divide  all  profits  among  the  stockholders 
of  a  certain  corporation,  which  guaranteed  the  trustees 
against  loss,  agreed  to  advance  funds  and  received  a 
commission,  the  profits  received  by  the  trustees  and  dis- 
tributed among  the  stockholders  were  not  taxable  as 
dividends  of  the  corporation.* 

*  Commonwealth  v,  Pittsburg,  74  Pa.  St.  84. 

*  People  ex  rel.  Oasgow  r.  Assessors,  72  N.  Y.  202. 
» BaUey  v.  Railroad  Ck>.,  106  U.  S.  109. 

*  Chicago,  etc.,  R.  R.  r.  Paige,  5  Federal  Cases,  600. 

»  Commonwealth  r.  Erie,  etc.,  R.  R.  Co.,  74  Pa.  St.  94. 

*  Bridge  Co.  v.  Commonwealth,  117  Pa.  St.  265.    See  above  Merchants* 
Insurance  Co.  v.  McCartney,  1  Lowell,  447. 

'  Merchants*  Insurance  Co.  r.  McCartney,  1  Lowell,  447. 

*  Judge  Barr  in  Commissioners  of  Sinking  Fund  v,  Buckner,  48  Fed. 
R.  538.    See  also  Merchants'  Insurance  Co.  v,  McCartney,  1  Lowell,  447. 

» Credit  Mobilier  v.  Commonwealth,  67  Pa.  St  288. 
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The  term  "profits  used  for  construction"  does  not 
include  earnings  expended  in  repairing  the  property  and 
keeping  it  up  to  its  normal  condition.^  Thus,  it  was 
held  that  earnings  expended  in  constructing  a  railroad 
bridge  in  place  of  an  old  wooden  one  deemed  insecure 
were  not  profits  expended  in  construction. ^  "Earnings 
expended  on  the  new  structure  may  or  may  not  be  prof- 
its. Whether  they  are  or  not  depends  on  other  things 
to  be  taken  into  the  account  besides  the  mere  fact  of  such 
expenditure.  Had  the  assessment  been  merely  for  the 
increased  value  of  the  new  bridge  over  the  old  one  when 
in  good  repair,  the  case  might  have  admitted  of  very 
different  consideration."  ^  It  was  said  in  this  case  below 
that  where  the  increase  in  value  came  from  a  fund 
devoted  to  general  repairs  of  the  plant,  which  was  merely 
"withholding  proper  expenditure  from  one  portion  of  a 
line,  and  devoting  it  to  another,"  such  expenditure  was 
not  part  of  the  "profits  used  in  cx)nstruction. " * 

Under  the  former  acts  a  dividend  tax  and  a  tax  on 
interest  eo  nomine  were  imposed.  Certain  corporations 
were  also  taxed  upon  their  gross  incomes  subject  to 
certain  deductions.^  Decisions  under  the  former  acts 
must  consequently  be  used  with  caution. 

§  43. — Deductions  from  Income  of  Family. 

Although,  usually,  each  individual  is  entitled  to  a 
deduction  of  four  thousand  dollars  from  his  income  liable 
to  taxation,  the  statute  provides  :  "  That  only  one  deduc- 
tion of  four  thousand  dollars  shall  be  made  from  the 
aggregate    income  of  all  the   members  of  any   family 

»  Grant  v.  Hartford  &  N.  H.  R.  R.  Co.,  93  U.  S.  225 ;  affirming  Hart- 
ford &  N.  H.  Railroad  Co.  v.  Grant,  9  Blatch.  542. 

*  Grant  v.  Hartford  &  N.  H.  R.  R.  Co. ,  93  U.  S.  225. 

3  Mr.  Justice  Bradley,  in  Grant  r.  Hartford  &  N.  H.  R.  R.  Co.,  93  U.  S. 
225,  228  ;  Shipman,  J.,  in  s.  c.  Hartford  &  N.  H.  R.  R.  Co.  v.  Grant,  9 
Blatch.  542. 

*  Hartford  &  N.  H.  R.  R.  Co.  v.  Grant,  9  Blatch.  542. 

»  Act  of  July  1, 1862,  Sections  80,  82,  84 ;  Act  of  June  30,  1864,  Sections 
103,  120,  122. 
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composed  of  one  or  both  parents,  and  one  or  more  minor 
children,  or  husband  and  wife."^  A  similar  rule  pre- 
vailed under  the  Act  of  June  30th,  1864,  which  allowed  a 
deduction  of  six  hundred  dollars,  and  also  in  the  sub- 
sequent acts  in  which  the  amount  of  the  deduction  was 
slightly  increased.^  The  Treasury  Regulations  provide 
that  "  Only  one  deduction  of  $4,000  can  be  allowed  from 
the  aggregate  incomes  of  any  family  composed  of  parents, 
or  parent,  and  minor  children.  It  is  not  essential  that 
the  children  live  with  the  parents.  A  husband  and  wife  are 
regarded  as  members  of  the  same  family,  though  living 
separately,  unless  separated  by  divorce  or  other  operation 
of  law,  so  as  to  break  up  the  family  relations.  Where 
separate  wards  are  not  comprised  in  one  family,  guard- 
ians are  allowed  to  make  a  deduction  in  favor  of  each 
and  every  ward.  The  parent,  as  natural  guardian  for  a 
minor  child,  is  required  to  make  return  for  him,  but 
where  any  other  guardian  or  trustee  has  been  appointed, 
return  should  be  made  by  such  guardian  or  trustee.  If 
the  minor  has  no  guardian  or  trustee  he  should  make  the 
return  himself.  If  he  refuses  or  neglects  to  make  return, 
the  same  must  be  made  by  the  collector. "  ^  Each  adult 
in  the  family  should  be  entitled  to  a  separate  deduction 
from  his  income. 

The  Treasury  Department  ruled  under  the  former  acts 
that  in  the  definition  of  the  family,  no  distinction  should 
be  made  between  natural  parents  and  parents-at-law,  nor 
between  a  natural  and  step-child  ;  but  only  one  deduc- 
tion could  be  allowed  if  the  members  of  such  a  family 
were  generally  possessed  of  incomes  free  from  the  control 
of  another.*  That  wages  of  a  minor  son,  if  the  parent 
has  power  to  control  the  same,  must  be  included  with  the 
income  of  the  parent,  and  taxed  as  such.^    That  when  the 

'  Section  28. 

•  Act  of  June  30,  1864,  8ection  116  ;  Act  of  March  2,   1867,  section   13  ; 
Act  of  July  14,  1870,  section  8. 

*  Regulation  IV.,  subdivision  3. 

1 1.  R.  R.  156.  MLR.  R.  156. 
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wife  has  legal  control  of  her  own  income,  she  should 
make  a  separate  return  of  the  same,  and  that  the  family 
exemption  should  be  shared  in  proportion  to  the  separate 
amount  of  income.^  A  former  statute  provided  that 
"  For  the  purpose  of  allowing  said  deduction  from  the 
income  of  any  religious  or  social  community  holding  all 
their  property  and  the  income  thereof  jointly  and  in 
common,  each  five  of  the  persons  composing  such  society 
and  any  remaining  fractional  number  of  such  persons 
less  than  five  over  such  groups  of  five  shall  be  held  to 
constitute  a  family,  and  a  deduction  of  two  thousand 
dollars  shall  be  allowed  for  each  of  said  families. "  ^ 

It  may  be  doubted  whether,  the  Treasury  Eegulation 
notwithstanding,  a  husband  and  wife  who  have  made  a 
voluntary  permanent  separation,  with  or  without  an 
agreement  to  that  effect,  are  not  each  entitled  to  the 
statutory  reduction.  The  former  act  provided  that 
'  *  When  a  wife  has  by  law  a  separate  income  beyond  the 
control  of  her  husband  and  is  living  separately  and  apart 
from  him,  such  deductions  shall  then  be  made  from  her 
income,  gaine,  and  profits."*  The  effect  of  the  omission 
of  this  language  in  the  present  statute  remains  to  be 
decided. 

§  44.  — Deductions  by  Chiardians. 

' '  Guardians  shall  be  allowed  to  make  a  deduction  in 
favor  of  each  and  every  ward,  except  that  in  case  where 
two  or  more  wards  are  comprised  in  one  family,  and  have 
joint  property  interests,  the  aggregate  deduction  in  their 
favor  shall  not  exceed  four  thousand  dollars."*  The 
Treasury  Regulation,  '*  Where  separate  wards  are  not 
comprised  in  one  family,  guardians  are  allowed  to  make 
a  deduction  in  favor  of  each  and  every  ward,"^  would 
seem  to  imply  that  no  separate  deduction  will  be  allowed 

'  2  I.  R.  R.  61 :  1 1.  R.  R.  188. 

«  Act  of  July  14.  1870,  section  8.  »  Act  of  July  14,  1870,  section  8. 

*  Section  28.  *  Regulation  IV.,  subdivision  8. 
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by  the  administrative  officers  from  the  income  of  wards 
who  live  in  one  family,  although  they  have  no  joint 
property  interests.  Under  similar  language  of  a  former 
act,  it  was  ruled  that  the  ward  was  entitled  to  a  deduc- 
tion by  his  guardian  whether  he  lived  with  his  parents  or 
not,  and  that  if  there  were  several  wards  and  their  prop- 
erty interests  were  entirely  several,  the  deductions  should 
be  allowed  to  each,  even  if  they  lived  together.* 

41 1.  R.  R.  153.     SeealfiolLR.R.171. 
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CHAPTER  V. 

RETURNS  AND  ASSESSMENTS. 

§  45. — Persons  who  must  make  Return. 

The  Act  of  August  5,  1861,  contained  no  provision  for 
ascertaining  the  amount  of  the  tax  due.  This  perhaps 
may  explain  the  fact  that  no  taxes  were  ever  collected 
under  it.  The  present  act  contains  minute  provisions  to 
that  end.  Section  29  provides  'Hhat  it  shall  be  the  duty 
of  all  persons  of  lawful  age,  having  an  income  of  more 
than  three  thousand  five  hundred  dollars  for  the  taxable 
year,  computed  on  the  basis  herein  prescribed,  to  make 
and  render  a  list  and  return  on  or  before  the  date  provided 
by  law,  in  such  form  and  manner  as  may  be  directed  by 
A  the  Commissioner  of  Internal  Revenue  and  with  the  ap- 

proval of  the  Secretary  of  the  Treasury,  to  the  collector  or 
deputy  collector  of  the  district  in  which  they  reside,  of 
the  amount  of  their  income,  gains,  or  profits  as  aforesaid, 
and  all  guardians  and  trustees,  executors,  administrators, 
agents,  receivers,  and  all  persons  or  corporations  acting  in 
a  fiduciary  capacity  shall  make  and  render  a  list  or  return, 
as  aforesaid,  to  the  collector  or  deputy  collector  of  the 
district  in  which  such  person  or  corporation  acting  in 
a  fiduciary  capacity  resides  or  does  business,  of  the 
amount  of  income,  gains,  and  profits  of  any  minor  or 
other  person  for  whom  they  act,  but  persons  having 
less  than  three  thousand  five  hundred  dollars  income  are 
not  required  to  make  such  report." 

It  was  ruled  under  the  Act  of  July  14,  1870,  which  in 

section   11   required  returns  from  all  persons  '*  whose 

gross  income  during  the  preceding  year  exceeded  two 

thousand  dollars,"  that  persons  whose  incomes  did  not 

exceed  that  figure  need  not  make  returns  nor    even 
142 
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make  affidavit  that  their  incomes  did  not  exceed  that 
sum.^  The  same  practice  would  seem  correct  under  the 
present  act.  There  is  no  provision  requiring  or  com- 
pelling any  affidavit  except  that  providing  a  return,  and 
if  no  return  is  made,  there  would  seem  to  be  no  reason 
for  any  affidavit. 

The  statute  prescribes  that  returns  shall  be  made  by 
all  persons  of  lawful  age,  a  provision  that  is  repeated 
from  former  acts.^  It  was  ruled  formerly  that  a  minor, 
if  he  had  no  guardian,  should  make  return  himself,  but 
that  if  he  refused  an  independent  assessment  should  be 
made  as  in  other  cases,  without,  however,  imposing  any 
penalty  ;  a  ruling  which  seems  equally  applicable  to  the 
present  law.^ 

It  is  perhaps  doubtful  whether  the  exemption  of  persons 
possessing  incomes  of  thirty-five  hundred  dollars  is 
applicable  to  fiduciaries.  The  statute  reads  :  ''  All  guard- 
ians and  trustees,  administrators,  receivers,  and  all 
persons  or  corporations  acting  in  any  fiduciary  capacity, 
shall  make  a  list  and  return  as  aforesaid  to  the  collector 
or  deputy  collector  of  the  district  in  which  such  person 
or  corporation  acting  in  fiduciary  capacity  resides  or  does 
business. "  *  This  clause,  taken  by  itself,  would  seem  to  be 
conclusive,  but  the  clause  containing  the  express  exemp- 
tion follows  immediately  after,  and  might  perhaps  be 
construed  to  refer  to  guardians  and  trustees  as  well  as 
persons  acting  in  their  own  right. 

The  question  as  to  what  constitutes  a  fiduciary  capacity 
is  one  which  presents  some  difficulties.  The  statute, 
after  enumerating  various  kinds  of  fiduciary  positions, 
concludes  the  list  with  the  words  *'  and  all  persons  or  cor- 
porations acting  in  any  fiduciary  capacity."  These  are 
broad  enough  to  include  agents,  partners,  corporate 
officers,  and  many  others  who  are  probably  not  expected 
to  file  a  return.     Perhaps  the  true  criterion  should  be 

'  13  I.  R.  R.  ^.  »  Act  of  August  28.  1894,  section  29. 

»  Ruling  7  I.  R.  R.  59.  *  Act  of  August  28,  1894,  section  29. 
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that  those  fiduciaries  who  have  the  management  of  funds 
in  behalf  of  others  should  be  required  to  file  returns,  but 
fiduciaries  in  other  capacities  should  not  be  so  required. 
It  was  ruled  under  the  former  act  that  when  a  minor  has 
no  guardian,  the  father,  if  living,  is  responsible  for  the 
return,  as  being  the  child's  natural  guardian  ;  and  if  he 
has  legal  control  of  the  minor's  income,  should  return  it 
with  his  own ;  a  ruling  which  on  principle  seems  some- 
what questionable.^ 

Non-residents  are  not  required  to  file  returns,  but  the 
act  provides  that  *  *  any  non-resident  may  receive  the  bene- 
fit of  the  exemptions  hereinbefore  provided  for,  by  filing 
with  the  deputy  collector  of  any  district  a  true  list  of  all 
his  property  and  sources  of  income  in  the  United  States, 
and  complying  with  the  provisions  of  section  twenty-nine 
of  this  act,  as  if  a  resident. "  ^  ^  ^  In  case  such  non-resident 
fails  to  file  such  statement,  the  collector  of  each  district 
shall  collect  the  tax  on  the  income  derived  from  property 
situated  in  his  district,  subject  to  income  tax,  making  no 
allowances  for  exemptions,  and  all  property  belonging  to 
such  non-resident  shall  be  liable  to  distraint  for  tax."  ' 

If  the  taxpayer  has  no  preliminary  objections  to  make 
the  necessity  of  his  filing  a  return,  and  is  willing  to  go 
to  the  trouble  of  making  it  himself,  he  should  file  his 
return  with  the  collector  or  deputy  collector  of  the  dis- 
trict in  which  he  resides.*  What  constitutes  residence 
within  the  act  is  a  matter  of  some  difficulty.  Presum- 
ably the  place  where  the  taxpayer  exercises  his  franchise, 
if  he  be  a  male. 

If  the  taxpayer  is  unwilling  or  for  any  reason  unable 
to  make  the  return  himself,  it  is  provided  :  ''  That  if  any 
person  liable  to  pay  any  duty  or  tax,  or  owning,  possessing, 
or  having  the  care  or  management  of  property,  goods, 
wares,  and  merchandise,  articles  or  objects  liable  to  pay 
any  duty,  tax,  or  license,  shall  fail  to  make  and  exhibit 

»  Ruling  1  I.  R.  R.  68.  *  Act  of  August  28,  18»4,  section  81. 

'  Act  of  August  28,  1894,  section  29. 
*  Act  of  August  28,  1894,  section  29. 
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a  list  or  return  required  by  law,  but  shall  consent  to  dis- 
close the  particulars  of  any  and  all  the  property,  goods, 
wares,  and  merchandise,  articles,  and  objects  liable  to 
pay  any  duty  or  tax,  or  any  business  or  occupation  liable 
to  pay  any  tax  as  aforesaid,  then,  and  in  that  case,  it 
shall  be  the  duty  of  the  collector  or  deputy  collector  to 
make  such  list  or  return,  which,  being  distinctly  read, 
consented  to,  and  signed  and  verified  by  oath  or  affirma- 
tion by  the  person  so  owning,  possessing,  or  having  the 
care  and  management  as  aforesaid,  may  be  received  as 
the  list  of  such  person."  ^ 

§  46. — Time  of  the  Return. 

The  act  originally  provided  that  the  return  for  the 
income  tax  must  be  made  on  or  before  the  first  Monday 
of  March  in  each  year.*  A  joint  resolution  is  now  in  con- 
ference between  the  houses  of  Congress,  which,  if  passed, 
will  extend  the  time  for  the  year  1895  until  the  15th  of 
April.  *'  In  case  of  neglect  occasioned  by  sickness  or 
absence,"  '*  the  collector  may  allow  such  further  time  for 
making  or  delivering  such  list  or  return  as  he  may  deem 
necessary  not  exceeding  thirty  days. "  *  ' '  Before  extend- 
ing the  time  for  making  and  delivering  such  return,  col- 
lectors should  be  informed  by  affidavit  of  such  persons, 
or  other  evidence  that  the  failure  to  make  or  deliver 
such  return  was  due  solely  to  one  or  both  of  the  causes 
above  mentioned."^ 

The  amended  Revised  Statutes  provide :  "  That  in  case 
no  annual  list  or  return  has  been  rendered  by  such 
person  to  the  collector  or  deputy  collector  as  required  by 
law,  and  the  person  shall  be  absent  from  his  or  her 
residence  or  place  of  business  at  the  time  the  collector  or 
a  deputy  collector  shall  call  for  the  annual  list  or  return, 
it  shall  be  the  duty  of  such  collector  or  deputy  collector 

'  U.  S.  R.  S.,  section  3178,  as  amended  by  this  act. 

» U.  8.  R.  S.,  section  3178,  as  amended  by  Act  of  August  28,  1894. 

*  U.  8.  R.  8.,  section  8176,  as  amended  by  Act  of  August  38,  1894. 

*  Regulation  II. 
10 
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to  leave  at  such  place  of  residence  or  business,  with 
some  one  of  suitable  age  and  discretion,  if  such  be  present, 
otherwise  to  deposit  in  the  nearest  post-oflBce,  a  note  or 
memorandum  addressed  to  such  person,  requiring  him 
or  her  to  render  to  such  collector  or  deputy  collector  the 
list  or  return  required  by  law,  within  ten  day^s  from  the 
date  of  such  note  or  memorandum,  verified  by  oath  or 
affirmation.  "^  The  notice  above  required  may  be  in 
substantially  the  same  form  as  the  notice  prescribed  by 
the  Regulations  in  case  of  an  attempt  by  the  collector  to 
impose  a  penalty.^  The  party  who  serves  the  notice 
shall  make  a  sworn  return  of  the  service  on  the  back  of 
the  cop3'  thereof,  which  copy  of  said  return  shall  be  filed 
in  the  oflfice  of  the  collector  of  the  district  in  which  such 
person  resides  or  was  served.*  It  seems  that  this  notice 
does  not  relieve  the  taxpayer  from  any  penalties  that  he 
may  have  incurred  by  reason  of  his  failure  to  file  the 
return.  Thus  it  was  ruled  under  the  former  acts,  which 
were  substantially  similar  to  the  present  one,  that  the 
omission  of  the  collector  to  serve  a  notice  did  not  dis- 
charge a  delinquent  taxpayer  from  the  penalties  pre- 
scribed by  law  for  his  delinquency.* 

§  47. — Contents  of  the  Return. 

The  act  provides  that  the  return  in  the  case  of  indi- 
viduals acting  in  their  own  behalf  shall  be  **of  the 
amount  of  their  income,  gains,  and  profits,"  and  in  the 
case  of  fiduciaries  *^of  the  amount  of  income,  gains,  and 
profits  of  any  minor  or  person  for  whom  they  act,"  and 
that  ^*the  collector  or  deputy  collector  shall  require 
every  list  or  return  to  be  verified  by  the  oath  or  affirma  - 
tion  of  the  party  rendering  it."^  An  intentionally 
false  statement  in  a  verified  return  would  probably  be 
punishable  as  perjury.  The  Treasury  Department  has 
prepared  the  following  form  of  return  for  individuals  : 

*  U.  S.  R.  S.,  section  3173,  as  amended  by  the  Act  of  August  28,  1894. 
^  Regulation  II.  '  Regulation  II. 

*  Ruling  1  I.  R.  R.  113  :  3  I.  R.  R.  151. 
»  Act  of  August  28,  1894,  section  29. 
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Form  Ho.  866.  — United  States  Internal  Barenne. 


TAXPAYER'S  RETURN 


FOB 


ASSESSMENT  OF  INCOME  TAX 

FOB    1894. 

To 

Of. 

In  the Division^ District^ 

State  of 


NOTICE. 

Pursuant  to  an  Act  of  Congress,  in  force  August  28, 
1894,  you  are  required  to  make  out  a  return  accord- 
ing to  the  forms  within,  and  deliver  the  same  to  me, 
at  my  office,  on  or  before  the  first  Monday  in  March, 
1895 ;  otherwise,  I  shall  make  such  return  and  add 
fifty  per  centum  to  the  amount  of  the  tax. 

llie  gross  income  from  any  particular  source  should 
be  given  first,  and  the  amount  should  be  entered  in 
the  return,  in  gross,  opposite  the  name  of  the  object 
or  article  included  in  the  return. 

Hie  exemption  and  the  deductions  should  be  given 
next,  in  order  named,  and  the  several  amounts  should 
be  entered  opposite  the  item  or  items  of  deduction 
appearing  in  tne  return  to  whieh  they  refer. 

in  case  the  income  about  to  be  assessed  for  said 
year  did  not  exceed  $4,000,  or  in  case  you  have  paid 
the  tax  on  the  income  for  said  year  elsewhere  in  the 
United  States,  you  will  be  permitted  to  so  declare, 
under  oath  or  affirmation,  in  the  manner  and  form 
prescribed  by  affidavits  Nos.  1  and  2  on  this  page. 

Dated  tliis      dav  of 189    . 


Collector. 

Office  at 
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§  48. — Returns  and  Books  of  Corporations. 
The  act  provides : 

"  That  every  corporation,  company,  or  association  doing  busi- 
ness for  profit  shall  make  and  render  to  the  collector  of  its 
collection  district,  on  or  before  the  first  Monday  of  March  in 
every  year,  beginning  with  the  year  eighteen  hundred  and 
ninety-five,  a  full  return,  verified  by  oath  or  affirmation,  in 
such  form  as  the  Commissioner  of  Internal  Revenue  may  pre- 
scribe, of  all  the  following  matters  for  the  whole  calendar  year 
last  preceding  the  date  of  such  return : 

"  First.  The  gross  profits  of  such  corporation,  company,  or  as- 
sociation, from  all  kinds  of  business  of  every  name  and  nature. 

"Second.  The  expenses  of  such  corporation,  company,  or 
association,  exclusive  of  interest,  annuities,  and  dividends. 

"  Third.  The  net  profits  of  such  corporation,  company,  or  as- 
sociation, without  allowance  for  interest,  annuities,  or  dividends. 

"  Fourth.  The  amount  paid  on  account  of  interest,  annui- 
ties, and  dividends,  stated  separately. 

"  Fifth.  The  amount  paid  in  salaries  of  four  thousand  dol- 
lars or  less  to  each  person  employed. 

"Sixth.  The  amount  paid  in  salaries  of  more  than  four 
thousand  dollars  to  each  person  employed,  and  the  name  and 
address  of  each  of  such  persons  and  the  amount  paid  to  each."  ^ 

The  provisions  as  to  corporations  differ  somewhat  from 
those  applicable  to  individuals.  For  example,  all  corpora- 
tions must  file  returns,  because  all  corporations  are  sub- 
ject to  the  tax,  with  no  deduction  of  $4,000.^  The  con- 
tents of  such  returns  are  specifically  prescribed  as  follows  : 
''  The  net  annual  profits  of  corporations,  as  well  as  the 
entire  gross  receipts  thereof,  and  the  deductions  for 
operating  and  business  expenses,  shall  be  fully  extended 
on  pages  2  and  3  of  Form  No.  366,  as  in  said  form  provided, 
and  all  questions  contained  on  page  3  of  said  form  must 
be  carefully  and  correctly  answered,  and  verified  by  oath 
of  the  president  or  other  chief  officer  of  said  corporation. "  ^ 

'  Act  of  August  24,  1894,  section  a5. 

*  Section  32  :  U.  S.  R.  S.,  section  3173,  as  amended  by  Act  of  August 
28,  1894,  section  35.  »  Regulation  III. 
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(Stem  VouMa.) 


INCOME  TAX,  1894. 


ANNUAL    RETURN 

OP 

NET   PROFITS  OR    INCOME 

OF  A  OOBPORATION, 

FOR  ASSESSMENT  OF  TAXES  FOR  1894, 

By 

of. 

President^   or   ( ^  of 

of. 

in  th€ District^  State 

of 

To 

NOTICE. 

Punoant  to  an  Act  of  CongrcM  of  the  United  States,  in  effect 
Aagost  aS,  1894,  yoa  are  required  to  make  oat  a  return  for  the  corpo* 
ration  or  aaaociation  <A  which  you  are  an  officer  or  agent,  according  to 
the  forms  within,  and  deliver  the  same  to  me,  at  my  office,  on  or  before 
the  first  Monday  of  Ma^rch,  1S95. 

Dated  this day  of , 

1895,  at  my  office  at , 

Collector, 
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The  act  further  provides  : 

«'  That  it  shall  be  the  duty  of  every  corporation,  company,  or 
association  doing  business  for  profit  to  keep  full,  regular,  and 
accurate  books  of  account,  upon  which  all  its  transactions 
shall  be  entered  from  day  to  day,  in  regular  order,  and  when- 
ever a  collector  or  deputy  collector  of  the  district  in  which  any 
corporation,  company,  or  association  is  assessable  shall  believe 
that  a  true  and  correct  return  of  the  income  of  such  corpora- 
tion, company,  or  association  has  not  been  made,  he  shall  make 
an  affidavit  of  such  belief  and  of  the  grounds  on  which  it  is 
founded,  and  file  the  same  with  the  Commissioner  of  Internal 
Revenue,  and  if  said  commissioner  shall,  on  examination  there- 
of, and  after  full  hearing  upon  notice  given  to  all  parties, 
conclude  there  is  good  ground  for  such  belief,  he  shall  issue  a 
request  in  writing  to  such  corporation,  company,  or  association 
to  permit  an  inspection  of  the  books  of  such  corporation,  com- 
pany, or  association  to  be  made;  and  if  such  corporation, 
company,  or  association  shall  refuse  to  comply  with  such  re- 
quest, then  the  collector  or  deputy  collector  of  the  district 
shall  make  from  such  information  as  he  can  obtain  an  estimate 
of  the  amount  of  such  income  and  then  add  fifty  per  centum 
thereto,  which  said  assessment  so  inade  shall  then  be  the  law- 
ful assessment  of  such  income."  * 

"The  books  required  by  this  section  shall  be  so  kept,  ar- 
ranged, and  balanced  as  to  show  the  gross  receipts,  operating 
or  business  expenses  and  net  profits  of  the  corporations,  as- 
sociations, or  companies  for  each  calendar  year  beginning  on 
the  1st  day  of  January,  and  ending  on  the  31st  day  of  December 
of  said  year.  When  such  corporation,  company,  or  association 
refuses  to  comply  with  the  request  issued  by  the  collector  he 
shall  summon  the  president,  or  other  officer  of  such  corporation, 
company,  or  association,  or  any  other  having  previous  custody 
or  care  of  the  books  of  said  corporation,  to  appear  before  him, 
and  to  produce  such  books,  at  the  time  and  place  named  in 
the  summons,  and  to  give  testimony  and  answer  interrogatories 
on  oath  respecting  them,  and  from  the  information  thus  gained 
the  collector  may  make  the  statement  of  the  amount  of  such 
income,  adding  the  prescribed  penalty  thereon."  ^ 

'  Act  of  August  28,  1894,  section  36.  »  Regulation  III. 
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The  constitutionality  of  such  an  examination  is  else- 
where discussed.^ 

§  49. — Secrecy  of  Returns. 

"It  shall  be  unlawful  for  any  collector,  deputy  collector, 
agent,  clerk  or  other  oflBicer  or  employe  of  the  United  States 
to  divulge  or  to  make  known  in  any  manner  whatever  not  pro- 
vided by  law  to  any  person  the  operations,  style  of  work,  or 
apparatus  of  any  manufacturer  or  producer  visited  by  him 
in  the  discharge  of  his  official  duties,  or  the  amount  or  source 
of  income,  profits,  losses,  expenditures,  or  any  particular 
thereof,  set  forth  or  disclosed  in  any  income  return  by  any 
person  or  corporation,  or  to  permit  any  income  return  or  copy 
thereof  or  any  book  containing  any  abstract  or  particulars 
thereof,  to  be  seen  or  examined  by  any  person  except  as  pro- 
vided by  law ;  and  it  shall  be  unlawful  for  any  person  to  print 
or  publish  in  any  manner  whatever  not  provided  by  law,  any 
income  return  or  any  part  thereof  or  the  amount  or  source  of 
income,  profits,  losses,  or  expenditures  appearing  in  any  income 
return ;  and  any  offense  ag-ainst  the  foregoing  provision  shall 
be  a  misdemeanor  and  be  punished  by  a  fine  not  exceeding  one 
thousand  dollars  or  by  imprisonment  not  exceeding  one  year, 
or  both,  or  at  the  discretion  of  the  court ;  and  if  the  offender 
be  an  officer  or  employe  of  the  United  States  he  shall  be  dis- 
missed from  office  and  be  incapable  thereafter  of  holding  any 
office  under  the  Government."  * 

It  was  ruled  under  a  former  commissioner  that  income 
returns  are  not  privileged  communications  and  the  col- 
lector has  no  right  to  withhold  them  in  evidence.*  In 
England  a  defendant  agreed  to  sell  his  business  to  the 
plaintiff,  stating  his  income  from  it  to  be  £2,000  per 
annum.  The  plaintiff  brought  a  bill  of  discovery  as  to 
the  defendant's  income,  on  the  ground  that  the  defend- 
ant had  stated  to  the  tax  commissioners  that  his  in- 
come was  only  £500  ;  and  it  was  held  that  discovery 

«  Supra,  §  19. 

*  (J.  S.  R.  S.,  section  8167,  as  amended  by  Act  of  August  28,  1894. 

*  Ruling  10  I.  R.  R.  5. 

11 
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would  not  be  allowed,  since  it  would  render  the  defend- 
ant liable  to  tbe  penalty  ;  and  the  master  of  the  rolls 
went  even  further  in  saying  that  discovery  would  not  be 
allowed  if  there  were  any  question  of  a  penalty,  "con- 
sidering the  provisions  contained  in  the  act  for  prevent- 
ing or  avoiding  disclosure  of  the  returns."  How  far  such 
a  decision  is  applicable  under  the  present  statute  re- 
mains to  be  seen. 

§  50. — Discovery. 

The  Revised  Statutes  further  provide  that  "When  any 
person,  corporation,  company,  or  association  refuses  or 
neglects  to  render  any  return  or  list  required  by  law,  or 
renders  a  false  or  fraudulent  return  or  list,  the  collector 
or  any  deputy  collector  shall  make  according  to  the  best 
information  which  he  can  obtain,  including  that  derived 
from  the  evidence  elicited  by  the  examination  of  the 
collector,  and  on  his  own  view  and  information,  such  list 
or  return,  according  to  the  form  prescribed,  of  the  in- 
come, property,  and  objects  liable  to  tax  owned  or  pos- 
sessed or  under  the  care  or  management  of  such  person, 
or  corporation,  company,  or  association."^ 

In  order  to  make  it  possible  that  the  collector  may 
make  the  return  in  case  of  the  default  of  the  taxpayer, 
various  proceedings  have  been  devised  to  assist  him. 
Those  in  regard  to  corporations  have  been  previously 
considered.^  Of  these,  the  first  are  proceedings  for  dis- 
covery. It  is  provided  that  "If  any  person  on  being 
notified  or  required  as  aforesaid  shall  refuse  or  neglect 
to  render  such  list  or  return  within  the  time  required 
aforesaid,"  "or  delivers  any  return  which,  in  the  opinion 
of  the  collector,  is  false  or  fraudulent,  or  contains  any 
undervaluation  or  understatement,  it  shall  be  lawful  for 
the  collector  to  summon  such  person,  or  any  other  person 

'  Section  8176  U.  S.  R.  S..  as  amended  by  the  Act  of  August  28,  18W. 
See  Act  of  August  28,  1894,  section  29,  and  Regulation  IIL 
«  Supra,  §  48. 
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having  possession,  custody,  or  care  of  books  of  account 
containing  entries  relating  to  the  business  of  such  person, 
or  any  other  person  he  may  deem  proper,  to  appear 
before  him  and  produce  such  books,  at  a  time  and  place 
named  in  the  summons,  and  to  give  testimony  or  answer 
interrogatories,  under  oath,  repecting  any  objects  liable 
to  tax  or  the  returns  thereof.  The  collector  may 
summon  any  pesron  residing  or  found  within  the  state 
in  which  his  district  lies  ;  and  when  the  person  intended 
to  be  summoned  does  not  reside  and  cannot  be  found 
within  such  state,  he  may  enter  any  collection  district 
where  such  person  may  be  found,  and  there  make  the 
examination  herein  authorized.  And  to  this  end  he  may 
there  exercise  all  the  authority  which  he  might  lawfully 
exercise  in  the  district  for  which  he  was  commissioned."  ^ 
It  is  to  be  observed  that  it  is  only  the  collector  and  not 
the  deputy  collector  who  is  authorized  to  issue  such  pro- 
cess. His  right  to  this  examination  is  to  be  distin- 
guished from  that  conferred  by  section  3163  of  the 
Revised  Statutes  upon  the  former  supervisors  of  internal 
revenue.  The  latter  were  entitled  to  inspection  of 
''books,  papers,  accounts,  and  premises,"  without  notice 
to  the  taxpayer  ;  but  the  collector  under  section  3174  is 
entitled  to  the  examination  by  the  express  words  of  the 
statute  only  after  notice  by  means  of  this  summons.^ 
Accordingly  the  summons  which  he  issues  should  state 
the  object  of  the  examination  with  suflBcient  fairness  : 
*'My  impression  is  that  the  summons  should  state  with 
reasonable  certainty  the  cause  of  its  being  issued  ;  as 
that  the  assessor  is  dissatisfied  with  the  returns  or  the 
like,  and  the  subject-matter  of  the  inquiry.  It  is  not  like 
the  mere  subpoena."*  The  summons  should  state  the 
place  where  the  examination  is  to  be  held.  It  must 
allow  a  reasonable  time  in  which  to  comply  with   its 

>  U.  S.  R.  S.,  section  8173,  as  amended  by  the  Act  of  August  28,  1894. 

•  Stanwood  v.  Green,  3  Am  L.  T.  U.  N.  138. 

*  Lowell,  J.,  In  re  Chadwick,  1  Lowell,  489,  443  ;  In  re  Phillips,  10  L 
B.  R.  107. 
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command  and  must  be  limited  to  the  realm  of  examina- 
tion into  which  the  collector  is  entitled  to  enter.  ^  Thus 
it  was  held  that  the  summons  cannot  require  the  produc- 
tion of  books  kept  anterior  to  the  passage  of  the  income 
tax  laws.*  The  right  to  examination  is  confined  to  the 
books  of  the  taxpayer,  and  the  examination  cannot  be 
made  to  include  books  of  persons  with  whom  the  tax- 
payer has  had  dealings.^ 

The  summons  ' '  shall  in  all  cases  be  served  by  a  deputy 
collector  of  the  district  where  the  person  to  whom  it  is 
directed  may  be  found,  by  an  attested  copy  delivered  to 
such  person  in  hand  or  left  at  his  last  and  usual  place  of 
abode,  allowing  such  person  one  day  for  each  twenty- 
five  miles  he  may  be  required  to  travel  computed  from  the 
place  of  service  to  the  place  of  examination ;  and  the 
certificate  of  service  signed  by  such  deputy  shall  be 
evidence  of  the  facts  it  states  on  the  hearing  of  an 
application  for  an  attachment.  When  the  summons 
requires  the  production  of  books,  it  shall  be  sufficient  if 
such  books  are  described  with  reasonable  certainty."  * 

In  a  proceeding  of  this  character,  where  the  taxpayer 
claimed  the  privilege  of  refusing  to  produce  his  books, 
on  the  ground  that  a  criminal  proceeding  had  been  com- 
menced against  him  for  making  false  and  fraudulent 
returns,  and  that  to  produce  the  books  or  give  testimony 
would  incriminate  him,  Mr.  Justice  Blatchford  said  : 

"  The  use  of  any  entries  in  the  books  and  of  any  testimony 
given  is  solely  to  furnish  evidence  for  making  a  true  return. 
If  there  were  no  entries  in  any  books  of  account  in  the  posses- 
sion, custody,  or  care  of  the  rehitor  relating  to  the  trade  or 
business  of  the  relator  during  the  period  njxmed  in  the  sum- 
mons, the  relator  is  not  bound  to  produce  them,  but  if  there 
are  no  such  entries,  he  is  bound  to  bring  the  books.     He  re- 

^  U.  S.  ex  rel.  Stanwood  r.  Fordyce,  18  I.  R.  R.  77. 
« Ibid. 

*  Inre  Strouse,  1  Sawyer,  605.    See  aupraj  %  18. 

*  U.  S.  R.  8.,  section  3174. 
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fuses  now  to  bring  the  books  at  all,  while  he  does  not  deny 
that  they  contain  such  entries.  He  must  therefore  bring  the 
books.  But  he  is  not  at  once  obliged  to  submit  the  books,  or 
any  of  them,  to  the  inspection  of  the  assessor  or  of  any  other 
person.*  The  entries  in  question  and  not  the  books  are  the 
things  sought  for  by  the  section.  When  the  books  are  brought, 
the  relator  must  appear  with  them  under  the  summons  to  give 
testimony.  He  must  then  be  asked  whether  there  are  any 
such  entries  as  the  summons  specilies.  If  he  says  there  are, 
he  must  then  be  asked  to  exhibit  any  entry  or  entries  relating 
to  the  particular  point  or  matter  to  be  named  in  the  inquiry 
within  the  scope  of  the  summons  as  to  subject-matter  and 
time.  If  he  says  that  he  cannot  do  so  without  criminating 
himself,  or  furnishing  thereby  a  link  in  the  chain  of  evidence 
which  might  criminate  him,  he  is  protected  from  exhibiting 
such  entry  or  entries.  And  he  is  protected  in  like  manner 
from  giving  testimony  in  reply  to  any  particular  question  put 
to  him.  If  there  be  any  entry  as  to  which  he  does  not  claim 
protection,  he  is  entitled  in  disclosing  such  entry,  to  withhold 
and  conceal  all  entries  as  to  which  he  does  claims  protection. 
The  power  of  the  assessor  under  the  fourteenth  section  ^  to 
make  out  a  proper  return  on  which  to  assess  the  tax,  and  then 
to  add  one  hundred  per  cent,  to  such  tax,  in  case  a  false  re- 
turn has  been  made,  is  ample,  even  in  the  absence  of  the  books 
and  testimony  of  the  relator;*  and  the  withholding  of  such 
books  and  testimony  when  an  opportunity  is  offered  to  the 
relator  to  have  the  benefit  of  them,  will  warrant  the  assessor 
in  makinj^  out  a  return  on  the  best  information  he  can  obtain 
and  in  assessing  tiie  tiix  thereon,  and  will  deprive  the  relator 
of  all  ground  of  complaint  as  to  the  amount  of  the  tax."  * 

In  accordcanc*e  with  this  opinion,  the  examination  was 
directed  to  proceed  in  the  manner  indicated. 

*  But  see  contra.  In  re  Strouse,  1  Sawyer,  605. 

*  U.  S.  K.  8.,  section  3176. 

*  It  was  held  in  Alabama  that  there  was  no  remedy  to  correct  the 
mistake  of  tlie  stat<»  assessor  honestly  made  in  determining  the  annual 
income,  when  tli«*  taxpayer  refused  to  make  the  return  required  by  law. 
To  save  his  ri^'hts,  the  taxpayer  should  make  a  proper  return  under  pro- 
test.    Lott  r.  Huhliard,  44  Ala.,  593. 

^  In  re  Lippnian,  3  Benedict,  95- 
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"  Whenever  any  person  summoned  under  the  two  preoedUig 
sections  neglects  or  refuses  to  obey  such  summons,  or  to 
give  testimony,  or  to  answer  interrogatories  as  required,  the 
collector  may  apply  to  the  judge  of  the  district  court  or  to 
a  commissioner  of  the  circuit  court  of  the  United  States  for 
the  district  within  which  the  person  so  summoned  resides  for 
an  attachment  against  him  as  for  a  contempt.  It  shall  be  the 
duty  of  the  judge  or  commissioner  to  hear  the  application, 
and  if  satisfactory  proof  is  made,  to  issue  an  attachment 
directed  to  some  proper  officer  for  the  arrest  of  such  person, 
and  upon  his  being  brought  before  him,  to  proceed  to  the  hearing 
of  the  case ;  and  upon  such  hearing  the  judge  or  commissioner 
shall  have  power  to  make  such  order  as  he  shall  deem  proper, 
not  inconsistent  with  existing  laws  for  the  punishment  of  con- 
tempts, to  enforce  obedience  to  the  requirements  of  the  sum- 
mons, and  to  punish  such  person  for  his  default  or  dis- 
obedience." ^ 

Judge  Shipman  suggested  a  query  as  to  the  con- 
stitutionality of  the  foregoing  section. ^  It  was  held 
constitutional,  however,  in  at  least  two  cases  ;  ®  but  the 
Supreme  Court  of  the  United  States  has  never  passed 
upon  the  question.* 

It  has  been  held  that  an  order  to  show  cause  may  issue 
before  the  attachment ;  *  that  the  proceedings  not  being 
criminal  in  their  character  may  be  amended  by  the 
court ;  ®  and  that  an  examination  of  the  taxpayer  will  not 
be  refused  on  the  ground  that  the  examination  would  ex- 
pose him  to  a  penalty,  such  penalty  not  being  within  the 
constitutional  provision  against  self-incrimination.^ 

It  was  held  in  one  case  that  in  a  proceeding  for  con- 
tempt, no  supersedeas  would  lie.  ''  No  provision  of  law 
existing  whereby  a  writ  of  error  would  lie  to  the  decis- 

» U.  S.  R.  S.,  section  3175.  <  Ex  parte  Ives,  1  I.  R.  R.  44. 

» In  re  Meador,  10 1.  R.  R.  74 ;  Perry  r.  Newsome,  10  I.  R.  R.  20. 
*  It  is  discussed  at  length  supra,  §  18. 
» In  re  Chadwick,  1  Lowell,  489.  •  Ibid. 

'  In  re  Strouse,  1  Sawyer,  605 ;  Jn  re  Phillips,  10  I.  R.  R.  107.  But  see 
Boyd  r.  U.  S.  116  U.  S.,  616,  and  supra,  §§  18-19. 
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ion  made  by  the  judge  in  a  proceeding  of  this  nature 
out  of  court  and  while  sitting  simply  as  judge  under  the 
revenue  acts  of  1866  and  1868."^  This  decision,  how- 
ever, was  rendered  before  the  Act  of  March  3,  1891. 

§  51. — Entry  of  Taxpayer's  Premises. 

The  collector  has  a  second  remedy  for  refusal  on  the 
part  of  the  taxpayer  to  make  a  return. 

"  Any  collector,  deputy  collector,  or  inspector  may  enter  in 
the  daytime  any  building  or  place  where  any  articles  or  objects 
subject  to  tax  are  made,  produced,  or  kept  within  his  district, 
so  far  as  it  may  be  necessary  for  the  purpose  of  examining  said 
articles  or  objects.  And  any  owner  of  such  building  or  place, 
or  person  having  the  agency  or  superintendence  of  the  same 
who  refuses  to  admit  such  officer,  or  to  suffer  him  to  examine 
such  article  or  articles,  shall  for  every  such  refusal  forfeit  five 
hundred  dollars.  And  when  such  premises  are  open  at  night, 
such  officers  may  enter  them  while  so  open  in  the  performance 
of  their  official  duties.  And  if  any  person  shall  forcibly  obstruct 
or  hinder  any  collector,  deputy  collector,  or  inspector  in  the 
execution  of  any  power  or  authority  vested  in  him  by  law,  or 
shall  forcibly  rescue  or  cause  to  be  rescued  any  property, 
articles,  or  objects  after  the  same  shall  have  been  seized  by  him, 
or  shall  attempt  or  endeavor  so  to  do,  the  person  so  offending, 
except  in  cases  otherwise  provided  for,  shall  for  every  such 
offense  forfeit  and  pay  the  sum  of  five  hundred  dollars,  or  double 
the  value  of  the  property  so  rescued,  or  be  imprisoned  for  a  term 
not  exceeding  two  years,  at  the  discretion  of  the  court. "  * 

This  provision  has  been  held  to  be  not  unconstitu- 
tional.* 

The  oflBcers  mentioned  in  the  section  may  enter  without 
process,  but  the  right  of  entry  exists  only  when  the  cir- 
cumstances prescribed  in  the  section  arise,  that  is,  where 
the  articles  or  objects  subject  to  tax  are  made,  produced, 
kept,  or  actually  exist.*     Even  national  banks  are  not 

» In  re  Meador,  10  I.  R.  R.  74.  •  U.  S.  R.  S.,  Bection  8177. 

*  In  re  Meadow,  10  I.  R.  R.,  74.     But  see  mipra,  §  19. 

«  U.  &  V.  FeaiB,  8  Woods,  610  ;  U.  &  v.  Mann,  05  U.  S.  580. 
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exempt  from  such  entry.  ^  The  only  officers  authorized 
to  make  the  entry  are  those  specifically  named  in  the 
section.  A  collector's  clerk,  therefore,  has  no  such  right.* 
An  indictment  under  this  section  must  state  the  cause  of 
action  exactly.  It  is  fatally  defective,  for  example, 
unless  it  says  that  at  the  time  of  the  entry  the  premises 
contained  articles  subject  to  tax.®  The  statutory  words 
'*  forcible  attempt  to  rescue"  without  specifications  do 
not  sufficiently  describe  the  act  to  sustain  an  indictment, 
even  after  verdict.* 

§  52. — Penalties. 

The  penalties  enforced  by  the  act  are  for  three  different 
defaults  :  for  failure  to  make  a  return,  for  making  a  false 
or  fraudulent  return,  and  for  failure  to  pay  the  tax. 
Penalties  for  default  in  the  payment  of  the  tax  are  sub- 
sequently considered.^ 

The  Revised  Statutes  provide  that :  ^'In  case  of  any 
return  of  a  false  or  fraudulent  list  or  valuation  inten- 
tionally," the  Commissioner  of  Internal  Revenue  "shall 
add  one  hundred  per  centum  to  such  tax  ;  and  in  case  of 
refusal  or  neglect,  except  in  case  of  sickness  or  absence, 
to  make  a  list  or  return  or  to  verify  the  same  as  afore- 
said, he  shall  add  fifty  per  centum  to  said  tax."® 

A  similar  penalty  is  provided  by  section  29  of  the  pres- 
ent act,  which  provides  that  in  case  any  person  having  a 
taxable  income  shall  fail  to  make  a  return,  the  collector 
or  deputy  collector  shall  make  it  and  "  add  fifty  per  cent- 
um as  a  penalty  to  the  amount  of  the  tax  due  on  such 
list,  in  all  cases  of  willful  neglect  or  refusal  to  make  and 
render  a  list  or  return ;  and  in  all  cases  of  a  willfully  false 
or  fraudulent  list  or  return  having  been  rendered,  to  add 

1  U.  S.  r.  Rhawn,  11  Phila.  521.  •  Ibid. 

3  U.  S.  V.  Mann,  95  U.  S.  580. 

*  U.  S.  V.  Ford,  34  Fed.  R.  26.  But  see  U.  S.  r.  Fears.  3  Woods,  610, 
when  those  words  were  used  without  objection. 

*  Infnu  ^ 

*  U.  S.  R.  S.,  section  3176,  as  amended  by  Act  of  August  28,  1894. 
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one  hundred  per  centum  as  a  penalty  to  the  amount  of 
the  tax  ascertained  to  be  due. "  Corporations,  companies, 
and  associations  forfeit  as  a  penalty  for  default  in  mak- 
ing a  return  '^one  thousand  dollars  and  two  per  centum 
on  the  amount  of  taxes  due  for  each  month  until  the 
same  is  paid."^ 

The  penalty  imposed  by  the  Revised  Statutes  has  been 
held  constitutional,^  although  Mr.  Justice  Field  ques- 
tioned whether  it  could  be  imposed  in  the  absence  of 
fraud  on  the  part  of  the  taxpayers.*  That  case  reversed 
on  another  ground  a  decision  by  Judge  Shipman  at  cir- 
cuit,* in  which  he  held  that  the  penalty  could  be  imposed 
under  such  circumstances.  On  the  other  hand,  Attorney 
General  Sneed  ruled  that  it  could  not.^ 

By  the  procedure  under  the  former  acts  there  were  two 
officials  whose  co-operation  was  necessary  to  collect  the 
tax, — one  was  the  assessor  whose  general  duty  it  was  to 
procure  the  return  and  fix  the  amount  of  the  tax,  and 
the  other  Wiis  the  collector  whose  sole  duty  it  was  to 
collect.  It  was  ruled  by  one  attorney  general  that  the 
power  to  add  the  penalty  to  the  return  ceased  when  the 
assessor  had  transmitted  the  list  to  the  collector  for  col- 
lection. Under  the  present  law,  which  requires  the  tax 
to  be  assessed  by  the  commissioner,  it  may  be  a  question 
whether  the  same  condition  would  obtain  at  the  present 
time. 

It  has  been  held  that  when  suit  is  brought  to  recover 
a  tax  with  penalties,  only  one  penalty  can  be  recovered 
for  all  defaults  prior  to  its  commencement.' 

The  assessment  of  the  penalty  for  neglect  to  make  a 
list  or  return  or  for  a  willfully  false  or  fraudulent  return 

1  Act  of  August  28.  1894.  section  82.  •  Doll  v,  Evans,  9  Phila.  864. 

»  Savings  Bank  t?.  Archbald,  104  U.  S.  708.  *  8.  c.  45  Blatchf.  398. 

'  11  Op.  Att.  Gen.  183. 

•  U.  S.  r.  New  York  Guarantee,  etc.,  Co.,  8  Benedict.  269;  U.  8.  v, 
Brooklyn,  etc..  Railway,  14  Fed.  R.  284 ;  U.  S.  v.  Erie  Railway  Co.,  24  I. 
R.  R,  76 ;  reversed  on  another  point,  8.  c.  106  U.  S.  327.  And  see  also 
the  motion  for  a  rehearing,  which  was  denied,  &  c.  107  U.  S*  1« 
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The  act  further  provides  : 

"  That  it  shall  be  the  duty  of  every  corporation,  company,  or 
association  doing  business  for  profit  to  keep  full,  regular,  and 
accurate  books  of  account,  upon  which  all  its  transactions 
shall  be  entered  from  day  to  day,  in  regular  order,  and  when- 
ever a  collector  or  deputy  collector  of  the  district  in  which  any 
corporation,  company,  or  association  is  assessable  shall  believe 
that  a  true  and  correct  return  of  the  income  of  such  corpora- 
tion, company,  or  association  has  not  been  made,  he  shall  make 
an  affidavit  of  such  belief  and  of  the  grounds  on  which  it  is 
founded,  and  file  the  same  with  the  Commissioner  of  Internal 
Revenue,  and  if  said  commissioner  shall,  on  examination  there- 
of, and  after  full  hearing  upon  notice  given  to  all  parties, 
conclude  there  is  good  ground  for  such  belief,  he  shall  issue  a 
request  in  writing  to  such  corporation,  company,  or  association 
to  permit  an  inspection  of  the  books  of  such  corporation,  com- 
pany, or  association  to  be  made ;  and  if  such  corporation, 
company,  or  association  shall  refuse  to  comply  with  such  re- 
quest, then  the  collector  or  deputy  collector  of  the  district 
shall  make  from  such  information  as  he  can  obtain  an  estimate 
of  the  amount  of  such  income  and  then  add  fifty  per  centum 
thereto,  which  said  assessment  so  made  shall  then  be  the  law- 
ful assessment  of  such  income."  ^ 

"The  books  required  by  this  section  shall  be  so  kept,  ar- 
ranged,  and  balanced  as  to  show  the  gross  receipts,  operating 
or  business  expenses  and  net  profits  of  the  corporations,  as- 
sociations, or  companies  for  each  calendar  year  beginning  on 
the  1st  day  of  January,  and  ending  on  the  31st  day  of  December 
of  said  year.  When  such  corporation,  company,  or  association 
refuses  to  comply  with  the  request  issued  by  the  collector  he 
shall  summon  the  president,  or  other  officer  of  such  corporation, 
company,  or  association,  or  any  other  having  previous  custody 
or  care  of  the  books  of  said  corporation,  to  a[)pear  before  him, 
and  to  produce  such  lx)oks,  at  the  time  and  place  named  in 
the  summons,  and  to  give  testimony  and  answer  interrogatories 
on  oath  respecting  them,  and  from  the  information  thus  gained 
the  collector  may  make  the  statement  of  the  amount  of  such 
income,  adding  the  prescribed  penalty  thereon."  ^ 

»  Act  of  August  28,  1894,  section  36.  «  Regulation  III. 
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The  constitutionality  of  such  an  examination  is  else- 
where discussed.^ 

§  49. — Secrecy  of  Returns. 

"It  shall  be  unlawful  for  any  collector,  deputy  collector, 
agent,  clerk  or  other  officer  or  employe  of  the  United  States 
to  divulge  or  to  make  known  in  any  manner  whatever  not  pro- 
vided by  law  to  any  person  the  operations,  style  of  work,  or 
apparatus  of  any  manufacturer  or  producer  visited  by  him 
in  the  discharge  of  his  official  duties,  or  the  amount  or  source 
of  income,  profits,  losses,  expenditures,  or  any  particular 
thereof,  set  forth  or  disclosed  in  any  income  return  by  any 
person  or  corporation,  or  to  permit  any  income  return  or  copy 
thereof  or  any  book  containing  any  abstract  or  particulars 
thereof,  to  be  seen  or  examined  by  any  person  except  as  pro- 
vided by  law ;  and  it  shall  be  unlawful  for  any  person  to  print 
or  publish  in  any  manner  whatever  not  provided  by  law,  any 
income  return  or  any  part  thereof  or  the  amount  or  source  of 
income,  profits,  losses,  or  expenditures  appearing  in  any  income 
return ;  and  any  offense  against  the  foregoing  provision  shall 
be  a  misdemeanor  and  be  punished  by  a  fine  not  exceeding  one 
thousand  dollars  or  by  imprisonment  not  exceeding  one  year, 
or  both,  or  at  the  discretion  of  the  court ;  and  if  the  offender 
be  an  officer  or  employe  of  the  United  States  he  shall  be  dis- 
missed from  office  and  be  incapable  thereafter  of  holding  any 
office  under  the  Government."  ^ 

It  was  ruled  under  a  former  commissioner  that  income 
returns  are  not  privileged  communications  and  the  col- 
lector has  no  right  to  withhold  them  in  evidence.^  In 
England  a  defendant  agreed  to  sell  his  business  to  the 
plaintiff,  stating  his  income  from  it  to  be  £2,000  per 
annum.  The  plaintiff  brought  a  bill  of  discovery  as  to 
the  defendant's  income,  on  the  ground  that  the  defend- 
ant had  stated  to  the  tax  commissioners  that  his  in- 
come was  only  £500  ;  and  it  was  held  that  discovery 

'  Supra,  §  19. 

*  U.  S.  R.  S.,  section  8167,  as  amended  by  Act  of  August  28,  1894. 

*  Ruling  10  I.  R.  R.  5. 

11 
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Internal  Revenue,  aliaU  he  final.  If  dissatisfied  with  the 
decision  of  tlie  collector  such  person  or  corporation, 
company  or  association  may  submit  the  case  with  all  the 
papers  to  the  Commissioner  of  Internal  Revenue  for  his  decis- 
ion, and  may  furnish  the  testimony  of  witnesses  to  prove  any 
relevant  facts,  having  served  notice  to  that  effect  upon  the 
Commissioner  of  Internal  Revenue,  as  herein  prescribed." 

The  reference  of  the  words  ^ '  in  such  cases  "  in  the  f ore- 
going  provision  of  the  statute  would  seem  to  limit  the 
right  of  appeal  under  this  section  to  cases  where — 

First.  The  deputy  collector  has  increased  the  list  or 
return  of  any  person,  corporation,  company,  or  associ- 
ation ;  or 

Second,  Has  refused  to  accept  the  declaration  of  any 
person,  corporation,  company,  or  association  that  he,  she, 
or  it  has  been  assessed  and  paid  an  income  tax  elsewhere 
in  the  same  year,  or  that  he  or  it  or  any  ward  had  not 
a  taxable  income  for  any  year  ;  or  • 

Third,  Where  any  deputy  collector  has  made  the  list 
or  return  for  such  person  and  has  added  a  penalty  pre- 
scribed by  law.  This  appeal  is  taken  to  proceedings 
prior  to  the  assessment  and  must  be  carefully  distinguished 
from  any  right  of  appeal  after  the  assessment. 

Under  this  provision,  only  matters  just  set  forth  can 
be  taken  up,  but  after  the  assessment  is  made  there  may 
be  an  appeal  (of  an  entirely  different  character)  from  de- 
cisions on  other  questions,  such,  for  example,  as  the  de- 
ductions to  be  allowed  from  income.  The  first  appeal  is 
taken  from  the  deputy  collector  to  the  collector,  and  the 
regulations  of  the  Commissioner  of  Internal  Revenue 
prescribe  as  follows : 

"This  appeal  must  be  claimed  of  the  deputy  collector  by 
giving  him  notice  thereof  within  five  days  after  his  decision  is 
rendered,  and  a  written  statement  of  the  grounds  of  appeal, 
verified  by  oath  of  the  appellant,  must  be  filed  with  the  col- 
lector to  whom  such  appeal  is  taken  within  ten  days  of  the 
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time  it  was  claimed,  unless  special  reasons  made  under  oath 
are  shown,  where  such  statement  could  not  have  been  filed  in 
that  time.  Of  the  sufficiency  of  these  reasons  the  collector  is 
to  be  the  judge. 

"  Whenever  such  valid  reasons  exist,  the  written  statement 
herein  required  must  be  filed  at  the  earliest  practicable  time, 
not  exceeding  thirty  days  from  the  decision  of  the  deputy 
collector."  ^ 

The  statute  further  provides  in  section  27  : 

"  If  dissatisfied  with  the  decision  of  the  collector,  such  per- 
son or  corporation,  company,  or  association  may  submit  the 
case,  with  all-  the  papers,  to  the  Commissioner  of  Internal 
Revenue  for  his  decision,  and  may  furnish  the  testimony  of 
witnesses  to  prove  any  relevant  facts,  having  served  notice  to 
that  effect  upon  the  Commissioner  of  Internal  Revenue,  as 
herein  prescribed.  Such  notice  shall  state  the  time  and  place 
at  which,  and  the  officer  before  whom,  the  testimony  will  be 
taken ;  the  name,  age,  residence,  and  business  of  the  proposed 
witness,  witli  the  questions  to  be  propounded  to  the  witness, 
or  a  brief  statement  of  the  substance  of  the  testimony  he  is 
expected  to  give  :  Provided,  That  the  Government  may  at  the 
same  time  and  place  take  testimony  upon  like  notice  to  report 
the  testimony  of  the  witnesses  examined  by  the  person  taxed. 

"  The  notice  shall  be  delivered  or  mailed  to  the  Commis- 
sioner of  Internal  Revenue  a  sufficient  number  of  days  previous 
to  the  day  fixed  for  taking  the  testimony,  to  allow  him,  after 
its  receipt,  at  least  five  days,  exclusive  of  the  period  required 
for  mail  communication  with  the  place  at  which  the  testimony 
is  to  be  taken,  in  which  to  give,  should  he  so  desire,  instruc- 
tions as  to  cross-examination  of  the  proposed  witness. 

"  Whenever  practicable  the  affidavit  or  deposition  shall  be 
taken  l)efore  a  collector  or  deputy  collector  of  internal  rev- 
enue, in  wiiich  case  reasonable  notice  shall  be  given  to  the  col- 
lector or  deputy  collector  of  the  time  fixed  for  taking  the 
deposition  or  affidavit." 

The  regulations  of  the  Commissioner  of  Internal  Rev- 

*  Regulation  VI. 
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enue  prescribe  that  the  notice  to  take  the  depositions 
required  by  the  act  to  be  served  upon  him  shall  accom- 
pany the  notice  of  appeal ;  and  further  prescribes  that  the 
applicant  shall  serve  the  notice  of  appeal  upon  the  col- 
lector who  rendered  the  decision  and  forward  a  copy  of 
such  notice  with  a  certificate  of  service  thereof  to  the 
Commissioner  within  five  days  from  the  date  of  the  decis- 
ion. It  is  thereupon  the  duty  of  the  collector  to  forward 
within  five  days  all  returns  and  other  papers  connected 
with  the  case  to  the  Commissioner.* 

The  act  provides  (section  29)  that  the  decision  of  the 
collector  in  the  matters  entrusted  to  his  jurisdiction,  '*  un- 
less reversed  by  the  Commissioner  of  Internal  Revenue, 
shall  be  final."  What  the  meaning  of  the  phrase  may 
be  seems  doubtful.  The  word  ** final"  has  two  mean- 
ings, equally  common  and  equally  well  understood.  In 
the  first  meaning,  it  has  only  its  literal  significance  of 
the  **end,"  the  *  ^  termination  "  of  a  proceeding,  with- 
out reference  to  the  possibility  of  review ;  while  in  its 
second  it  carries  with  it  the  added  element  of  con- 
clusiveness, which  amounts  to  a  denial  of  the  right  of 
review.* 

Congress  presumably  has  the  power  to  enact  that  the 
decision  of  the  collector  should  in  certain  cases  be  not 
only  final  in  the  first  sense,  but  also  conclusive.  Thus,  it 
is  well  settled  that  Congress  has  power  to  provide  that 
the  dutiable  value  of  imports  shall  be  determined  by 
a  board  of  general  appraisers,  called  in  the  cases 
*'  legislative  referees, "  whose  decision  shall  be  final  and 
conclusive,  and  not,  therefore,  reviewable  by  the  courts.* 
In  such  case  the  proceedings  can  be  attacked  collaterally 

'  Regulation  VI. 

*  Roudeau  v.  Beaumette,  4  Minn.  2iU;  Burriirs  L.  Diet,  sub  voe. 

»  Paaeavant  v.  U.  S.,  148  U.  8.  214,  219;  Eamshaw  r.  U.  S.,  146  U.  8. 
60;  Hilton  v.  Merritt,  110  U.  8.  97;  Matter  of  the  Application  of  Major, 
etc.,  of  New  York,  49  N.  Y.  150.  But  see  Clarke  v.  Patterson.  6  Biimej 
(Pa.)  128. 
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only  for  want  of  jurisdiction,  fraud,  or  in  some  cases 
for  mistake  or  irregularity.^ 

Whether  Congress  intended  that  the  decision  of  the 
collector  should  in  these  cases  be  conclusive  as  well  as 
final  may  be  open  to  question.  In  an  Arkansas  case 
Judge  CoMPTON  said,  with  reference  to  a  similar  statute 
enacted  by  a  State  legislature  : 

"  But  it  is  objected  that,  by  the  15th  section  of  the  act,  the  de- 
cision of  the  board  of  inspectors,  touching  the  matters  confided 
to  their  jurisdiction,  is  made  final,  and  concludes  all  further 
investigation  as  to  the  legality  of  the  assessments — which,  it  is 
contended,  is  unconstitutional.  If  this  were  conceded,  it  would 
not  destroy  the  validity  of  the  whole  act,  because  it  is  well 
settled  that  one  part  of  an  act  may  be  unconstitutional  and 
void,  and  other  parts  of  the  act,  not  necessarily  dependent  on 
it,  valid.  Hence,  those  provisions  of  the  act  which  authorize 
the  assessment  and  collection  of  the  tax  would  remain  unim- 
paired, because  not  obnoxious  to  the  objection ;  while  so  much 
of  the  act  as  denies  the  right  to  test  the  legality  of  the  assess- 
ment by  judicial  investigation,  would  be  declared  void.  So  that 
if  this  objection  were  well  taken,  it  would  only  secure  to  the 
appellant  the  right  to  impeach  the  assessment  for  illegality — 
if  any  in  it — notwithstanding  the  decision  of  the  inspectors. 
The  construction  contended  for,  however,  is  not  a  sound  one. 
The  act,  after  stating  what  the  inspectors  shall  hear  and  decide, 
provides  that  their  » decision  thereupon  shall  be  final.'  From 
this  we  do  not  understand  that  the  legislature  intended  to  close 
the  door  of  the  courts  against  a  party  whose  land  had  been  ille- 
gally assessed.  Suppose  the  land  of  A  is  assessed  when  it  is  not 
liable  to  taxation,  by  reason  of  an  exemption,  or  of  its  not  lying 
in  the  alluvial  district.  He  appears  before  the  board  of  inspect- 
ors, raises  the  question,  and  it  is  decided  against  him.  Was 
it  the  design  of  the  legislature,  in  such  a  case,  to  deny  A  the 
right  to  apply  to  the  courts  for  relief?  But  suppose  the  land 
is  sold  for  the  taxes  assessed,  and  the  purchaser  brings  eject- 
ment.   Was  it  intended  that  A  should  be  precluded  from  set- 

1  Ackerman  v.  Taylor,  4  Hakt  (N.  J.)  65,  and  cases  last  cited ;  U.  S. 
V.  Thurber,  28  Fed.  R.  56. 
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« 

ting  up  the  illegality  of  the  assessment  as  a  defense  to  the 
action  ?  The  power  of  the  legislature  so  to  enact  has  been 
gravely  doubted.  But  whatever  may  be  the  power  of  the  legis- 
lature,  the  moral  injustice  of  such  a  law  will  be  so  monstrous 
that  such  a  construction  should  not  be  put  on  the  statute  in 
question,  if,  by  a  strict  construction,  confined  to  its  very  words, 
one  more  just  and  reasonable  can  be  adopted.  (BLickwell  on 
Tax  Titles,  p.,  102, 103, 104,  and  authorities  there  cited.)  True, 
the  decision  of  the  board  of  inspectors  in  the  matters  which 
they  are  authorized  to  hear  and  determine,  is  declared  to  be 
final.  But  this  is  to  be  understood  in  that  sense  which  makes 
it  final  so  far  only  as  to  conclude  further  investigation  by  the 
ministerial  officers  acting  in  the  assessment  and  collection  of 
the  tax.  The  decision  of  the  board  is  pronounced  in  a  minis- 
terial proceeding,  and  so  far  as  regards  its  conclusiveness  must 
be  understood  to  have  reference  to  proceedings  of  that  char- 
acter and  not  to  judicial  proceedings.  It  is  nowhere  ex- 
pressly provided  in  the  act  that  a  party,  feeling  himself  ag- 
grieved  in  the  assessment  of  his  land,  shall  be  debarred  the 
privilege  to  prosecute  or  defend  his  rights  in  the  courts  ;  and 
we  will  not  extend,  by  implication,  the  operation  of  the  act, 
and  thus  impute  to  the  legislature  the  intention  to  exercise  a 
power  so  arbitrary  and  unjust."  ^ 

§  54r. — Assessment  List. 

The  Treasury  Regulations  direct  the  transmission  of 
assessment  lists  in  the  following  manner  and  form  : 

"The  annual  returns  of  all  persons,  on  Form  865,  and  of  all 
corporations,  companies,  and  associations,  on  Form  366,  made 
on  or  before  the  first  Monday  in  March  of  each  year,  will  be 
forwarded  by  collectors  to  the  Commissioner  of  Internal  Rev- 
enue on  or  before  the  15th  of  April  following.  Said  returns, 
and  all  matters  relating  thereto,  must  be  securely  sealed,  in 
envelopes  or  packages,  by  collectors  forwarding  the  same,  and, 
with  all  returns  of  delinquents  made  and  forwarded  by  col- 
lectors,  and  all  data  relating  to  returns  of  incomes,  will  be 
filed  and  securely  and  permanently  retained  in  the  office  of  the 
Commissioner  of  Internal  Revenue.^ 

1  McGehee  v.  Mathis,  21  Ark.  40.  *  Regulation  II. 
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^  On  or  before  the  15th  day  of  March  in  each  year,  the  collector 
will  prepare  an  assessment  list  for  his  entire  district  covering 
all  income  taxes  for  the  next  preceding  calendar  year.  This 
list  will  be  on  Form  367,  and  in  triplicate,  and  will  be  in 
pamphlet  form,  as  in  the  case  of  lists  on  Forms  23  A  and 
23  B. 

^'  He  will  first  enter  the  names  of  all  persons  liable  to  an  in- 
come tax  for  the  year,  and  will  then  enter  the  names  of  all 
corporations,  companies,  and  associations  so  liable,  all  in  alpha- 
betical order,  space  being  left  after  each  group  of  names  com- 
mencing  with  a  certain  letter  for  entering  the  names  of  other 
persons  or  corporations,  as  the  case  may  be,  whose  returns 
may  be  expected  before  the  list  is  forwarded  as  hereinafter 
provided. 

"The  collector  will  enter  the  amounts  returned  on  Forms  365 
and  866  to  his  deputies  as  well  as  those  made  directly  to  him- 
self, and  all  income  taxes  ascertained  otherwii^  In  each  case 
every  fact  necessary  to  enable  the  Commissioner  to  assess  and 
determine  the  amoun.t  to  be  collected  should  be  specified  in 
the  proper  columns,  including  columns  9  and  10,  and  in  the 
space  headed  ^  Remarks  by  the  collector.' 

*^  Each  triplicate  list  will  be  a  counterpart  of  the  other  two, 
except  that  the  collector  will  mark  across  the  top  of  one,  in  red 
ink,  the  word  ^  Original,'  across  the  top  of  another  the  word 
*  Duplicate,'  and  across  the  top  of  the  third  the  word 
•Triplicate.' 

"  Before  sending  the  list  to  the  Commissioner,  the  collector 
will  make  the  entries  on  Form  367  in  columns  2,  3,  4,  5,  6,  7,  8, 
9,  and  10,  and  in  case  the  tax  to  be  assessed  is  paid  before  the 
list  is  sent,  in  columns  16  and  17,  as  follows: 

"(1)  Care  should  be  taken  that  entries  made  on  any  one  line 
of  the  original  should  be  made  on  the  corresponding  Line  of  tlie 
duplicate  and  triplicate. 

"  (2)  The  collector  will  enter  in  column  2  the  names  of  nil 
persons,  corporations,  companies,  and'  associations  in  his  dis- 
trict liable  to  assessment  of  an  income  tax,  including  those 
liable  to  the  penalty  of  50  per  cent,  for  neglect  to  make  return 
in  due  time,  or  of  100  per  cent  for  making  a  false  or  fraudulent 
return. 

^  (3)  In  giving  the  post-oflSce  address  it  is  not  necessary  to 
12 
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state  the  county  or  township,  but  merely  the  postofBce  as 
found  m  the  post-office  directory,  except  in  case  the  collection 
district  is  comprised,  wholly  or  in  part,  within  the  limits  of  a 
city,  when  the  street  and  number  will  be  given  in  lieu  of,  or 
with,  the  post-office  address. 

"  (4)  The  calendar  year  1894,  or  as  the  case  may  be  for  wbidi 
the  return  is  made,  will  be  stated  in  figures  in  column  4.  In 
order,  however,  that  the  character  of  the  return  may  be  more 
clearly  identified,  the  collector  will  write  in  red  ink  across  the 
top  of  the  page  upon  which  he  begins  the  list  of  taxpayers 
who  return  on  Form  365  the  words  ^  Personal  income  taxes,' 
and  also  in  red  ink  across  the  top  of  the  page  on  which  he 
begins  the  list  of  those  who  make  returns  on  Form  366,  the 
words  '  Income  taxes  of  corporations,  associations,  and  com- 
panies.' 

^'  (5)  In  column  5  will  be  shown  the  gross  amount  of  the 
income  for  the  year  as  shown  by  Forms  365  or  366,  or, 
in  the  absence  of  these  returns,  as  ascertained  in  the  man- 
ner provided  by  law  and  the  regulations  of  this  Depart* 
ment. 

^^  (6)  In  column  6  will  be  stated  the  aggregate  of  the  deduc- 
tions from  the  gross  income  authorized  by  law,  and  as  set 
forth  in  the  returns.  Forms  365  and  366. 

"  (7)  In  column  7  will  be  stated  the  net  income  for  the  year; 
that  is  to  say,  the  taxable  income  which  is  ascertained  by  tak- 
ing the  amounts  reported  in  column  6  from  the  amounts  re-' 
ported  in  column  5. 

"  (8)  In  column  8  will  be  entered  the  amount  of  tax  at  2  per 
cent,  computed  on  the  net  income  reported  in  column  7. 

"  (9)  In  column  9  the  collector  will  state  the  date  of  the  return 
on  Form  3C5  or  366,  as  the  case  mjiy  be,  and  whether  true  or 
false.  He  may  use  the  letter  '  T '  to  indicate  that  the  return 
is  true,  and  the  letter  '  F '  that  it  is  false. 

"  If  the  return  is  false,  he  will  also  state  in  what  its  falsity 
consists.  As  the  assessment  of  the  penalty  of  100  per  cent, 
added  to  the  amount  of  the  tax  ascertained  to  be  due  is  to  be 
made  in  all  cases  of  a  willfully  false  or  fraudulent  list  or  return, 
it  is  necessary  that  the  Commissioner  should  be  correctly  in- 
formed on  this  point. 

*^  If  the  return  is  received  after  the  fii*st  Monday  in  March  the 
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collector  will  state  wlietiier  he  has  allowed  further  time  on 
account  of  sickness  or  absence,  and  if  so,  for  how  many  days, 
and  whether  for  sickness  or  for  absence. 

^^  Letters  containing  explanations  concerning  items  reported 
for  assessment  should  be  inclosed  with  the  list  on  which  the 
items  are  reported,  and  reference  should  be  made  to  such  letters 
under  the  heading  ^Remarks  by  collectors;'  otherwise  the 
explanations  may  not  be  received  until  after  the  list  is  made  up 
and  the  '  Original '  forwarded  to  the  collector. 

"The  three  copies  of  Form  367,  prepared  as  above  stated, 
will  be  disposed  of  as  follows :  Two  copies,  the  ^  Original '  and 
'Duplicate,'  will,  on  or  before  April  15  following,  be  sent  to 
the  Commissioner  of  Internal  llevenue  with  the  returns  on 
Forms  365  and  366  received  by  the  collector  from  each  person, 
corporation,  and  company  reported  on  thfe  list.  The  other  copy 
of  the  list,  the  'Triplicate,'  will  be  filed  in  the  office  of  the 
collector. 

"  On  the  first  day  of  May  following,  and  on  the  first  day  of 
every  succeeding  month,  the  collector  will  forward  a  list  on 
Form  368  of  all  delinquent  income  taxpayers  against  whom 
liability  to  tax  is  determined  subsequently  to  the  forwarding 
of  the  next  preceding  list,  as  also  additional  ascertained  liabili- 
ties against  those  who  may  have  been  reported  on  any  previous 
list. 

"The  lists  forwarded  on  the  15th  day  of  April  each  year  will 
be  known  as  Annual  Lists,  and  will  contain  the  names  only  of 
those  persons,  corporations,  companies,  and  associations  liable 
to  income  tax  for  the  calendar  year  next  preceding.  The  An- 
nual List  to  be  forwarded  April  15,  1895,  will  be  designated 
as  'The  income-tax  list  for  1894  for  the  district  of  Alabama,' 
or  for  any  other  district,  as  the  case  may  be,  the  list  to  be  for- 
warded April  15, 1896,  to  be  for  1895,  and  so  on. 

"  The  Commissioner  will,  immediately  upon  receipt  of  the  lists 
on  Form  367  from  the  collector,  inquire,  determine,  assess  and 
enter  in  columns  11,  12,  13  and  14  thereof,  the  amounts  ascer- 
tained to  be  assessable,  including  the  amounts  returned  by  the 
collector,  if  found  correct.  He  will  then  enter  the  total  of  col- 
umn 14  of  the  list  for  each  district,  respectively,  at  the  foot  of 
column  10  of  the  proper  list  on  Form  23,  specifying  on  the 
same  line  the  list  on  Form  867,  from  which  the  amount  is 
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transferred,  the  amount  ao  entered  to  be  included  in  the  reoelpti 
Form  23^,  for  the  list  to  which  the  transfer  is  made. 

<^^  It  is  intended  that  the  amounts  on  the  income-tax  list  for 
1894  shall  be  included  in  the  receipt,  Form  23^  for  the  month  of 
May,  1895,  which  will  be  forwarded  to  the  collector  about  June 
15, 1895,  and  that  the  receipts,  including  the  amounts  asseased 
on  the  monthly  lists  on  Form  368,  will  be  forwarded  with  the 
lists.  Forms  23  and  368,  monthly,  as  heretofore  in  the  case  of 
Form  23." 

MONTHLY  BBPOBT  OF  A8SSSSBD  INCOMB  TAXES  OK  FOBM  368. 

^^Each  collector  who  receives  a  list  on  Form  867  will  make  a 
report  thereof  monthly  until  the  assessment  is  disposed  of  by 
payment  or  abatement ;  such  report  to  be  made  on  Form  868, 
in  accordance  with  the  instructions  printed  on  said  form.''  ^ 

1  Regulation  IX. 
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PLEASE  READ  THIS. 

NoTBS. — Taxes  and  penalties  imposed  by  Section  8176  of  the  U.  S.  Rerised 
Statutes,  which  should  be  assessed  by  the  Ckymmissioner  of  In- 
ternal Revenue,  should  not  be  reported  on  this  Form,  but  on 
Form  2:^,  even  though  the  amounts  thereof  may  have  been  col- 
lected prior  to  their  assessment.  Taxes  twice  abated,  or  abated 
after  collection,  should  not  be  reported  on  this  Form,  but  should 
be  reported  on  Form  51  as  **  abated  in  excess/*  See  Regulations, 
Series  7,  No.  2,  Revised. 

Entries  in  the  column  headed  **  De9cription  **  should  be  full  and 
explicit.  If  there  is  not  room  enough  on  one  line  to  insert 
a  full  description,  two  or  more  lines  may  be  used.  This  column 
should  show  distinctly  the  nature  of  the  collections  made,  and 
why  made. 

Unnsiaal  care  is  necessary  in  regard  to  penalties  relating  to  special 
taxes.  Any  collection  in  excess  of  the  amount  shown  by  the 
table  on  Circular  No.  254  will  be  included  in  this  form;  and  if 
any  such  excess,  reported  by  the  Collector  on  this  Form,  applies 
to  any  items  in  column  12  on  Form  24,  the  page  and  line  of 
Form  23  must  be  indicated  on  Form  58:  otherwise  such  excess 
may  be  added  to  Form  58  in  this  Office.  If  a  special  tax,  or 
other  tax,  previously  abated,  is  entered  on  this  Form,  the  fact 
of  previous  abatement  should  be  stated. 

When  the  Collector  receives  money  from  the  clerk  of  a  court,  or 
by  order  of  the  Secretary  of  the  Treasury,  and  reports  on  this 
list  only  a  portion  of  the  amount  receipted  for  or  received,  he 
will  state  in  the  column  headed  *' Description"  the  amount 
reported  on  previous  lists,  giving  the  amounts  reported  on  each; 
and  in  case  any  portion  of  the  amount  receipted  for  should  not 
be  charged  to  him,  he  will  state  how  much,  and  why  he  should 
not  be  charged.  Also,  in  case  he  does  not  report  all  money 
received  in  compromise  and  deposited  to  the  credit  of  the 
Treasurer  of  the  United  States,  he  will  state  in  the  same  column 
why  he  fails  to  report  the  whole  amount. 

The  expression  in  tlie  heading  of  the  list,  **  and  the  amounts  col- 
lected from  each  of  such  persons,*'  means  the  amounts  of  un- 
assessed  penalties,  interest,  or  other  matters  named  only  in  the 
heading. 

Care  should  be  taken,  in  making  up  the  ** Duplicate**  of  Forms 
58  and  28,  that  entries  be  made  on  lines  corresponding  with 
those  on  which  the  like  entries  are  found  In  the  *' Original,** 
otherwise  inconvenience  and  delay  may  arise  in  the  adjustment 
of  claims  for  abatement  or  refunding.  On  line  86  of  Forms  23 
and  58,  should  be  entered  the  total  of  the  amounts  entered  in 
column  No.  0. 

Money  deposited  to  the  credit  of  the  Secretary  of  the  Treasury 
should  not,  while  thus  deposited,  be  reported  on  this  Form. 
When  transferred  to  the  credit  of  the  U.  S.  Treasurer,  notice 
of  the  transfer  will  be  given.  See  page  55,  Regulations,  Series 
7,  No.  1. 

In  reporting  the  collections  of  5  per  cent  penalty  and  1  per  cent 
interest  In  accordance  with  the  provisions  of  Sections  3184,8185, 
and  8187,  R.  S.,  the  Collector  will  stat«  on  what  assessments  the 
collections  are  made,  specifving  the  list  as  well  as  the  name  of 
the  taxpayer,  and  the  article  or  occupation.  For  instructions 
in  regard  to  this  penalty  and  intereat,  tee  Regulations,  Series  7, 
No.  1,  pages  55,  56,  and  57. 
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Page. 


Toted  No,  pages  in  list,. 


FORM 

Revised. 

Alphabetical  List  of  Persons  liable  to  tax  under  the  Internal-Revenue 

of ,  reported  by  the  Collector  of  said  District  for  Assessments, 

Revenue,  and  certified  to  the  Collector  of  said  District  for  Collection. 


1 

« 

2 
Nams. 

8 

P.  0.  Address. 

•4 
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or  Occupation. 

5 

Period. 

6 

Amount 
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Collector. 
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In  all  lists  Form  23  will  comprise  the  first  half  of 
.the  first  page  and  the  second  iulf  of  the  last  page. 

Forms  33 ,  inside  pages,  will  be  furnished  as  re- 
. quired.  Tne  number  of  Forms  23,  inside  pages, 
to  be  inserted  in  «  list  of  i,  a,  3,  4,  and  5  pages, 
respectively,  is  as  follows : 

In  a  list  of  oneipage,  none. 

In  a  Ibt  of  .two  pages, -one-half. 

In  a  list  of  three  pages,  one. 

In  a  list  of  (four  pages,  one  and  one-half. 

In  a  list  of  five  pages,  two. 


*  For  the  meaning  of  abbreviations  used  la 
this  column,  see  Instruction.  No.  4,  on  title- 

Te  of  this  Form. 
These  subheadings  are  for  dates  to  be 
given  in  case  of  special  taxes.  See  Par.  No. 
7  of  Instructions  on  title-page  of  this  Form. 
But  in  case  of  other  taxes,  the  column  may  be 
used  without  r^ard  to  these  subheadings. 

ADDITIONAL  REMARKS  BY  COL- 
LECTOR. 


No  J3. 

Nov.  10,  1S94. 

Laws  of  the  United  States 
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Form  58^Rev]sed  Novbicbeb  10, 1804. 

UNITED  STATES  INTERNAL  REVENUE. 


Detailed  List  of  Persons  in  the 


CollectioQ  Distiict  o£- 


from  whom  unassessed  and  unassessable  Penalties,  Interest^Tazes  previousljr 
abated.  Conscience  Money,  and  Defidendes  in  Bonded  Accounts  have 
been  collected,  and  also  Fines,  Penalties,  Costs,  and  Forfeitures  paid  to 
Collector  by  order  of  Court,  or  by  order  of  the  Secretary  of  the  Treasury; 
amounts  of  Penalties  and  Interest  received  for  validating  unstamped  instru- 
ments ;  amounts  received  in  compromise  when  deposited  to  the  credit  of 
the  Treasurer  of  the  United  States;  all  taxes  induded  in  column  lo)^ 
Form  23,  as  to  which  no  stamp  is  issued  when  collected  from  each  of  such 
persons  for  the  month  of ,  189. 


I^ 


.,  Collector  of  the. 


.District  at. 


^  do  hereby  certify  diet 


the  foUowing  Detafled  LUt  is  complete  in  every  particular,  and  embraces  all  collectiona  made  ia 
said  District,  from  the  sources  enumerated  above,  during  the  aboTe-^;)ecified  period. 


Dated  this  _ 


day  of 


-.189 


.,  CelUetor, 


1 

No.  of 
Une. 

2 
NAME. 

8 

LOCATION. 

4 
DESCRIPTION. 

5 

No.  in 
Abstract, 

6 

AMOUNT. 

I 
3 
3 

4 

\ 

7 

8 

9 
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II 

13 
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14 

>5 
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21 
22 
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34 

36 

29 
30 
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33 
34 
35 

• 

36 

Total, 
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PLEASE  READ. 

Instructions  to  Collkctobs  Relatiys  to  Fork  28  and 

Form  58. 

On  or  before  the  10th  day  of  each  month  the  Collector  will  prepare 
a  list  on  Forms  23  and  &8,  each  in  triplicate,  for  the  entire  district  for  tlie 
preceding  month  as  to  all  assessable  taxes  except  income  taxes,  which  will 
be  reported  on  Form  367. 

The  entries  on  the  lists  will  be  made  in  accordance  with  the  following 
instructions : 

The  Collector  will  enter  the  amounts  returned  to  him  on  Form  24  bv  his 
Dejfuties;  the  amounts  certified  to  him  by  the  Commissioner  on  Office  Foims 
124  and  246;  the  amounts  returned  by  taxpayers  directly  to  himself,  and  all 
other  taxes  liable  to  assessment  under  the  Internal-Revenue  Laws.  In  each 
case  every  fact  necessary  to  enable  the  Commissioner  to  assesi  and  deter- 
mine the  amounts  to  be  collected  should  be  specified  In  the  proper  columns, 
including  column  7  of  Remarks.  Each  triplicate  list  will  be  a  counterpart 
of  the  other  two,  except  that  the  Collector  will  mark  across  the  top  of  one. 
in  red  ink,  the  word  ^*  Original,'*  across  the  top  of  another  the  word 
**  Ehiplicate,"  and  across  the  top  of  the  third  the  word  **  Triplicate."  Form 
24  should  be  made  out  alphabetically,  without  regard  to  article,  occupation, 
or  divisions.  At  the  end  of  the  list  of  names  commencing  with  any  given 
letter,  one  line  should  be  left  blank,  and  In  case  the  list  is  a  large  one,  two 
or  three  lines  should  be  left  blank. 

Before  sending  the  list  to  the  Commissioner,  the  Collector  will  make  the 
entries  on  Form  23  in  columns  2,  8,  4,  5,  6,  and  7,  and  in  case  an  assessable 
tax  is  paid  before  the  list  is  sent,  proper  entries  will  be  made  in  columns  12 
and  13,  also,  where  a  8i)ecial-tax  stamp  or  tax-paid  spirit  stamp  has  been 
issued,  in  column  15,  as  follows: 

1.  Care  should  be  taken  that  entries  made  on  any  one  line  of  the  original 

should  be  made  on  the  corresponding  line  of  the  duplicate  and  triplicate. 

2.  The  Collector  will  enter  in  column  2  the  names  of  all  persons  in  his 

district  liable  to  assessment,  including  those  liable  to  the  penalty  of  50 
per  cent  for  neglect  to  make  return  in  due  time,  or  of  100  per  cent  for 
making  a  false  or  fraudulent  return  (Form  11  of  special-tax  payers. 
Form  (57  of  banks  or  bankers,  etc.)  In  making  up  the  list  for  July  he 
will  enter  the  names  of  all  persons  who  in  July  continue  or  commence 
a  business  rendering  them  liable  to  a  special  tax,  and  who  have  failed 
to  pay  the  tax  prior  to  August  1.  This  must  be  done  even  when  the 
tax  is  paid  before  the  list  is  made  up.  And  he  will  report  every  sjterial- 
tax  payer  on  the  list  for  the  month  in  which  he  commences  business 
who  fails  to  PAY  II18  TAX  priffr  to  the  first  day  qfthe  succeeding  month. 
In  making  up  his  list  for  May  and  November,  of  each  year,  the  Col- 
lector will  enter  in  column  2  of  Form  23,  the  names  of  all  banks  and 
bankers  in  his  district  liable  to  assessment  on  circulation. 

3.  In  giving  the  post-office  address  It  is  not  necessary  to  state  the  county  or 

township,  but  merely  the  post  office  as  found  in  the  post-office  directory, 
except  in  case  the  collection  district  is  entirely  comprised  within  the 
limits  of  a  city,  when  the  street  and  number  will  be  given  in  lieu  of  the 
post-office  address. 

4.  Tne  article  or  occupation  should  be  stated  in  full  in  column  4  when  there 

is  room.  If  there  is  not  room  the  following  abbreviations  may  he  used, 
viz.:  *'p.^'  for  dealer,  **  R.''  for  retail,  ^*  L."  for  liquor,  **W."  for 
wholesale,  **  T.'*  or  **  Tob."  for  tobacco,  **OIeo."  for  oleomargarine, 
•*Manuf."  for  manufacturer,  **M."  or  "  MTd."  for  manufactured, 
"L.  T.^^  for  leaf  tobacco,  **  M.  L."  for  malt  liquors,  **  M.  T.'*  for 
manufactureil  tobacco,  **  Brewer  (or  Rectifier),  less  than  500  bbls."  for 
brewer  (or  rectifier)  manufacturing  (or  rectifying)  less  than  500  barrels 
p«r  year,  '*  Brewer  (or  Rectifier)  500  bbU.  or  more/*  for  brewer  (or 
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rectifier)  manofactaring  or  (rectifying)  600  barrels  or  more  per  year, 
etc 

When  an  assessment  is  reported  against  a  distiller  on  account  of  defi- 
ciency of  spirits  or  excess  of  material  in  the  production  of  distilled 
spirits,  the  words  ''Deficiency,  Spirits/'  or  ''Excess,  Spirits  Material," 
as  the  case  may  be,  will  be  entered.  When  an  assessment  is  reported 
against  a  distiller,  brewer,  or  manufacturer  of  tobacco,  snuff,  or  cigars, 
or  otlier  manufacturer  for  having  removed  any  taxable  articles  from  liia 
distillery,  brewery,  or  manufactory,  as  the  case  may  be,  without  the  use 
of  the  proper  stamp,  or  for  not  having  duly  paid  such  tax  by  stamp  at 
the  time  and  in  the  manner  provided  by  law,  the  entry  in  this  column 
should  be  "Stamp  Tax  Spts.,"  "Stamp  Tax  Tob.,"  "SUmp  Trnx 
Cigars,''  "Stamp  Tax  Beer,"  "SUmp  Tax  01eo.,'»  "Stamp  Tax 
Opium,"  "  Stamp  Tax  Playing  Cards,"  as  the  case  maybe,  'ilie  Initlids 
"S.  T."  may  be  used  as  an  abbreviation  for  "Stamp  Tax."  When, 
under  action  4,  act  of  May  28,  1880,  the  tax  on  one  or  more  packages  of 
spirits  in  a  distillery  wareliouse  from  which  there  has  been  an  excessive 
loss  reported,  the  entry  in  this  column  will  be  "  Gallon  Tax  Spirits." 

5.  In  making  entries  in  column  5  against  the  name  of  special-tax  payers  the 

number  of  months  for  which  the  tax  is  due  and  the  end  of  the  special- 
tax  year  should  in  all  cases  be  stated  in  the  following  uianner:  "5  mo. 
end'g  June  30,  1892,"  "  12  mo.  end'g  June  30,  1803,"  or  as  the  case  vaaSf 
be.  In  case  of  deficiency  of  spirits  or  excess  of  material  in  production 
of  distilled  spirits,  the  month  or  period  during  which  the  deficiency  or  ex- 
cess occurred  should  be  state<].  Also  when  stamp  taxes  on  spirits,  tobac- 
co, cigars,  beer,  opium,  oleomarsarine,  or  playing  cards  are  reported, 
the  period  during  which  the  liability  was  incurred  should  be  stated. 

6.  The  amount  reported  by  the  Collector  in  column  6  should  be  the  amount 

of  the  tax  to  be  assessed.  It  is  not  necessary  for  the  Collector  to  state 
the  amount  of  the  50  per  cent  or  100  per  cent  penalty  in  this  column. 
In  case  the  tax  so  reported  is  paid  prior  to  sending  forward  the  list,  tJ^e 
following  entries  should  also  be  made  on  the  list  by  the  Collector  before 
the  list  is  forwarded  to  the  Commissioner,  viz. :  The  amount  paid,  in- 
cluding penalty,  if  any  has  been  paid,  in  column  12;  date  of  pa3rment 
in  column  13;  and,  if  a  special-tax  stamp  has  been  issued,  the  serial 
numl)er  of  the  stamp  In  column  15.  The  date  of  payment  is  the  date 
when  the  money  is  received  by  Collector  or  Deputy,  and  is  not  the  date 
of  the  stamp  unless  the  stamp  is  issued  on  the  same  day  the  money  is 
received. 

7.  In  the  case  of  special  taxes,  the  Collector  will  state  in  column  7,  of 

Remarks,  when  the  Return  on  Form  11  has  been  received  by  Collector 
or  Deputy  Collector,  and  whether  true  or  false,  and  if  false,  in  what  itA 
falsity  coniii8t8.  The  Collector  will  also  state  the  date  of  commence- 
ment of  business,  except  when  business  is  commenced  or  continued  on 
the  first  day  of  July.  As  a  penalty  will  be  assessed  in  every  case  where 
a  return  on  Form  11  is  not  made  according  to  law,  or  the  return  is  false 
or  fraudulent,  the  necessity  of  making  entry  of  these  facts  in  each  case 
is  apparent. 

When  the  tax  on  brandy  distilled  from  apples,  grapes,  or  peaches, 
exclusively,  is  reported  for  assessment  for  default  in  the  payment  thereof 
(see  page  50,  Regulations,  Series  7,  No.  1,  and  Circular  193),  the  words 
"  Stamp  Tax  Spts.,"  will  be  entered  in  Column  No.  4,  the  month  in 
which  produced  In  column  No.  5,  and  the  words  "  Fruit  Brandy  "  and 
serial  numbers  of  packages  in  column  No.  7. 

Office  Form  245  should  be  returned  with  the  list  and  not  by  letter. 

In  all  cases  where  fruit  distillers,  in  reply  to  notice  on  Offlre  Form 
245,  furnish  evidence  intended  to  show  that  assessment  should  not  be 
made,  such  evidence  should  be  certified  to  by  the  Deputy  fToIlector  of 
the  division  in  which  the  distiller  resides,  and  forwarded  with  the  list, 
Form  23,  to  the  Commissioner,  with  the  opinion  and  recommendation 
of  the  Collector,  who  will  state  In  column  No.  7,  "  Evidence  herewith," 

In  case  a  fruit  distiller  fails  to  return  Office  Form  245,  or  to  acknowl* 
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edge  tlie  receipt  thereof,  the  Collector  will  report  the  distiller  for  assess- 
ment, and  transmit  with  the  list,  Form  23,  a  certificate  of  the  Deputy 
Collector  as  to  service  of  the  notice  on  the  distiller,  or  in  case  of  Inability 
to  reach  the  distiller,  of  such  service  on  the  sureties  to  his  bond,  Form 
SQi,  and  state  in  column  No.  7,  *'  Receipt  herewith.'* 

When  the  tax  on  any  cask  or  package  in  a  distillery  warehouse  from 
which  there  has  been  an  excessive  loss  of  spirits  (see  section  3293,  R. 
S.,  as  amended  bv  act  of  May  28,  1880),  is  reported  for  assessment  the 
serial  numbers  of  the  packages  containing  the  spirits  should  be  stated 
in  column  No.  7,  or  at  the  foot  of  the  page  under  the  heading  **  Addi- 
tional Remarks  by  Collector.**  When  the  serial  number  of  the  receipt 
Form  1  is  given  in  column  15,  the  entry  should  be  made  in  red  ink. 
The  serial  number  of  the  stamp  should  be  in  black  ink. 

Letters  containing  explanations  concerning  items  reported  for  assess- 
ment should  be  inclosed  with  the  list  on  which  the  items  are  reported, 
and  reference  should  be  made  to  such  letters  in  column  7;  otherwise 
the  explanations  may  not  be  received  until  after  the  list  is  made  up  and 
the  ** Original**  forwarded  to  the  Collector. 

In  reporting  taxes  the  assessment  of  which  is  barred  by  the  statute  of 
limitation,  the  Collector  will  obtain  the  necessary  waiver  on  the  return 
(see  Circular  letter  No.  4),  forward  the  return  with  the  list  to  the  Com- 
missioner, and  report  the  fact  in  column  7. 
The  three  copies  of  Form  23  and  Form  58,  prenared  as  above  stated,  will 
be  disposed  of  as  follows:  Two  copies,  the  **  Original  **  and  *^  Duplicate,** 
will  on  or  b^ore  the  10th  day  of  the  month,  be  sent  to  the  Commissioner, 
and  one  copy,  the  ^*  Triplicate,**  filed  in  the  oflBce  of  the  Collector.    In  case 
the  calculation  of  the  deficiency  taxes  will,  in  any  months  delay  the  trans- 
mission of  Form  23  to  the  Commissioner  beyond  the  10th  day  of  tlie  month 
in  which  it  should  be  sent,  the  Collector  will  report  the  amount  which  he 
finds  to  be  due  on  his  next  monthly  list.    He  must  not  accept  without 

auestion  the  amounts  certified  to  him  on  Office  Form  246,  nor,  when  he  has 
tie  proper  data  for  calculating  such  assessments,  should  he  await  the  arrival 
of  Office  Form  246  before  making  such  calculation  and  reporting  the  amount 
to  be  assessed,  but  amounts  certified  on  Office  Form  246  must  be  reported 
on  this  Form  from  month  to  month  until  disposed  of.  (See,  as  to  mode  of 
making  such  calculations.  Series  7,  No.  7,  revised  May  3,  1890,  pages  66  to 
75.)  In  case  no  assessment  is  to  be  made  the  Collector  will  send  but  one 
copy  of  Form  28  and  Form  58,  and  will  write  over  his  signature  in  red  ink, 
•*  I  have  no  assessments  to  recommend  for  the  month  of ,  189 — .** 

No  list  prepared  by  a  Collector  will  cover  a  less  period  than  one  calendar 
month.  The  last  list  prepared  by  an  outgoing  Collector  will  be  for  the  last 
full  month  of  his  term  of  office;  and  the  first  list  of  the  incoming  Collector 
will  be  for  the  full  calendar  month  durine  which  he  enters  upon  the  duties 
of  his  office.  The  outgoing  Collector  will  certify  to  the  new  Collector  the 
assessments,  advance  collections,  and  amounts  to  be  reported  on  Form  58 
for  those  days  of  the  month  in  which  he  remained  in  office.  And  the  new 
Collector  may  take  cre<1it  on  his  first  report  on  Form  51  for  the  advance 
collections  made  by  his  predecessor. 

The  Commissioner  will,  immediately  on  receipt  of  the  lists  on  Form  23 
from  the  Collector,  inquire,  determine,  assess,  and  enter  in  columns  8,  9,  10, 
and  lOi  thereof  the  amount  ascertained  to  be  assessable,  including  the 
amounts  returned  by  the  Collector,  if  found  correct.  He  will  also  enter  at 
the  foot  of  the  list  the  amount  reported  by  the  Collector  on  Form  58  and  the 
amounts  assessed  on  Form  367.  In  the  case  of  special  taxes,  if  the  serial 
number  of  the  stamp  is  not  reported,  the  tax  will  be  assessed.  Amounts 
entered  in  columns  8,  9,  and  10,  will  be  included  in  the  amount  to  be 
receipted  for  on  Form  23^,  but  the  amounts  entered  in  column  10^  will  not 
be  entered  in  the  receipt.  The  Collector  will,  however,  exercise  the  same 
care  in  collecting  these  taxes  as  in  the  case  of  taxes  included  in  the  receipt. 
He  will  also  make  monthly  reports  of  these  taxes  on  Form  No.  325,  and  in 
Accordance  with  instructions  printed  on  the  form. 

The  list  will  then  be  sent  to  the  Collector, who  will,  on  receiving  and  crit- 
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ioUly  examining  tb«  same,  receipt  therefor  In  trlpUeate  on  Form  38)*  UiA 
original  and  duplicale  of  wiiich  receipt  will  be  sent  to  tlie  Commissioiier  of 
Internal  Revenue,  and  the  triplicate  wiD  be  secnrelj  attached  to  the  copy  of 
the  list  on  Form  23  filed  in  the  Ckillector's  office.  The  amonnt  of  tbia  re- 
ceipt will  be  taken  up  on  Forma  51  and  79  in  the  usual  manner.  It  is 
greatly  to  be  desired  that  the  number  of  rec^pts  on  Form  28i  be  limited  to 
twelve  in  each  year,  or  one  for  each  month,  and  care  should  be  exercised  to 
ha\e  each  list  on  Form  23  as  complete  as  possible  when  sent  to  the  Com- 
missioner ;  but  any  tax  inadvertently  omitted  should  be  included  in  tlM  list 
for  the  next  month,  with  a  note  in  column  7  briefly  explaining  the  cause  of 
delay.  Failure  to  include  in  that  list  any  such  amount  will  be  deemed  a 
serious  neglect  of  duty  by  the  Collector  so  omitting  the  same.  If  it  shall  be 
discovered  that  a  tax  which  should  have  been  reported  for  assessment  on  a 
given  list  is  not  reported  on  that  list,  nor  on  either  of  the  two  next  succeed- 
ing lists,  the  omission  on  the  part  of  the  Collector  to  report  will  be  regarded 
as  a  case  of  gross  neglect,  calling  for  special  action.  If  the  list  for  any 
given  month  transmitted  to  the  Collector  is  incomplete  by  reason  of  the 
assessment  against  any  person  or  firm  being  too  small,  or  by  reason  of  an 
omission  to  make  an  assessment  recommended  in  colunm  6,  the  name  of 
the  person  against  whom  the  Collector  desires  the  assessment  to  be  made 
with  the  proper  amount  stated  in  column  6,  will  be  returned  by  him  on  the 
list  for  the  following  month. 

If  the  Collector  inadvertently  neglects  to  report  an  amount  for  assessment 
for  any  given  month,  the  error  will  usually  be  remedied  by  reporting  the 
amount  on  the  list  for  the  succeeding  month.  If,  however,  a  month's  delaT 
would  render  the  assessment  invalid  by  reason  of  the  fifteen  noonths*  lim(* 
tation,  the  Collector  will  return  the  list  and  triplicate  receipts  for  the  month 
for  which  the  assessment  should  be  made,  and  the  assessment  will  be  made 
on  the  list  so  returned.  In  case  the  Collector  thinks  that  the  amount  cer* 
tified  to  him  on  Form  23)  is  incorrect  by  reason  of  an  erroneous  assessment, 
he  will  not  state  another  amount  in  his  receipt,  but  will  sign  the  receipt  as 
certified,  unless  there  should  be  an  error  in  the  footing  up.  In  the  latter 
case  the  Collector  should  at  once  return  the  unsigned  receipt  with  a  state- 
ment showing  the  page  and  column  in  which  the  error  is  to  be  found, when, 
if  the  facts  warrant,  new  triplicate  receipts  will  be  prepared,  showing  the 
correct  amount  to  be  receipted  for. 

Erroneous  assessments  will  be  adjusted  In  the  following  manner  :  If  too 
large  by  claim  for  abatement  ;  if  the  assessment  is  too  small,  or  an  amount 
is  omitted  which  should  be  included,  the  deficiency  or  amount  omitted 
should  be  reported  for  assessment  on  the  next  succeeding  list. 

Collectors  are  specially  cautioned  against  leaving  their  Deputies  with  toe 
small  a  supply  of  Form  24,  against  making  entries  in  coltunns  8,  9,  10,  10), 
and  10  of  Form  23,  and  against  confounding  the  monthly  return  on  Form 
23  with  those  made  on  Forms  51,  22,  and  49. 

On  the  list  being  retnmed  by  the  Commissioner  the  Collector  will  serve 
notice  on  Form  17,  and  collect  the  amoimts  due,  and  fill  up  in  ink,  columns 
11,  12,  and  13  of  Form  23.  In  that  part  of  column  11  describing  the  nature 
of  the  service  (see  Circular  No.  311),  the  letter  **  P  '*  will  Indicate  service  in 
person,  tne  letter  '*  L  *'  service  by  being  left  at  the  dwelling  or  usual  place 
of  business,  and  the  letter  ^*  M  *'  service  by  mall.  On  payment  of  8i>eclal 
tax  or  other  tax  paid  by  a  stamp,  the  Collector  will  give  only  the  special* 
tax  stamp  (or  other  stamp  required)  as  receipt  for  the  amount  stated  in 
column  10),  and  a  special  receipt  only  for  the  amount  stated  In  column  9, 
of  Form  23.  In  other  cases  he  will  give  a  special  receipt,  Form  1,  for  the 
amount  stated  in  colunm  10,  Form  23.  After  givlne  the  special-tax  stamp 
the  Collector  will  enter  the  serial  number  thereof  in  column  15,  Form  2& 
When  taxes  are  abated  the  Collector  will  enter  the  amount  abated  in  col- 
umn 12,  the  date  of  abatement  in  colunm  18,  and  the  number  of  the  ahat^ 
ment  order  in  column  14,  Form  23.^* 

Ckdlecton  are  earnestly  requeeted  to  comply  witli  the  above  like 
•tmctiima  in  tlie  preparation  of  their  Awwaiment  Liiti. 
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[ENDORSED] 
Vorm  28.— Beviaed  Nov.  10,  1894. 
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This  Lift  thoold  nrrer  be  folded;  when  tnumnitted  \[j  mail 
H  ihoold  be  roUed,  VOT  FOLDED. 


*  The  Collector  will  make  the  proper  entries  in  theee  blank  spaces 
before  forwarding  the  list  to  lbs  Co— iwionrr. 


190  Retubns  AiiD  Assessments. 

§  55. — Assessment. 

After  the  return  has  been  made  and  its  form  definitely 
fixed,  it  must  be  forwarded  by  the  collector  to  the  Com- 
missioner of  Internal  Revenue  for  assessment.  The 
Regulations  provide  that  '^The  annual  returns  of  all 
persons,  on  Form  365,  and  of  all  corporations,  companies, 
and  associations,  on  Form  366,  made  on  or  before  the  first 
Monday  in  March  of  each  year,  will  be  forwarded  by  col- 
lectors to  the  Commissioner  of  Internal  Revenue  on  or 
before  the  15th  of  April  following.  Said  returns,  and 
all  matters  relating  thereto,  must  be  securely  sealed,  in 
envelopes  or  packages,  by  collectors  forwarding  the  same, 
and,  with  all  returns  of  delinquents  made  and  forwarded 
by  collectors,  and  all  data  relating  to  returns  of  incomes, 
will  be  filed  and  securely  and  permanently  retained  in 
the  office  of  the  Commissioner  of  Internal  Revenue."  ^ 
The  Revised  Statutes  provide  as  follows  : 

^'The  Commissioner  of  Internal  Revenue  is  hereby 
authorized  and  required  to  make  the  inquiries,  determina- 
tions, and  assessments  of  all  taxes  and  penalties  imposed 
by  this  Title,  or  accruing  under  any  former  internal 
revenue  act,  where  such  taxes  have  not  been  duly  i)aid 
by  stamp  at  the  time  and  in  the  manner  provided  by  law, 
and  shall  certify  a  list  of  such  assessments  when  made  to 
the  proper  collectors  respectively,  who  shall  proceed  to 
collect  and  account  for  the  taxes  and  penalties  so  certified. 
Whenever  it  is  ascertained  that  any  list  which  has  been 
or  shall  be  delivered  to  any  collector,  is  imperfect  or 
incomplete  in  consequence  of  the  omission  of  the  name  of 
any  person  liable  to  tax,  or  in  consequence  of  any  omis- 
sion, or  understatement,  or  undervaluation,  or  false  or 
fraudulent  statement  contained  in  any  return  made  by 
any  person  liable  to  tax,  the  Commissioner  of  Internal 
Revenue  may,  at  any  time  within  fifteen  months  from 
the  time  of  the  delivery  of  the  list  to  the  collector  as 
aforesaid,  enter  on  any  monthly  or  special  list  the  name 

^  Begulatioii  IL 
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of  such  person  so  omitted,  together  with  the  amount  of 
tax  for  which  he  may  have  been  or  shall  become  liable, 
and  also  the  name  of  any  such  person  in  respect  to  whose 
return,  as  aforesaid,  there  has  been  or  shall  be  any 
omission,  undervaluation,  understatement,  or  false  or 
fraudulent  statement,  together  with  the  amount  for 
which  such  person  may  be  liable^  above  the  amount  for 
which  he  may  have  been  or  shall  be  assessed  upon  any 
return  made  as  aforesaid  ;  and  he  shall  certify  and  re- 
turn such  list  to  the  collector  as  required  by  law.  And 
all  provisions  of  law  for  the  ascertainment  of  liability  to 
any  tax,  or  the  assessment  or  collection  thereof,  shall  be 
held  to  apply,  so  far  as  may  be  necessary,  to  the  proceed- 
ings herein  authorized  and  directed."  ^ 

* '  The  tax  herein  provided  for  shall  be  assessed  by  the 
Commissioner  of  Internal  Revenue."* 

The  assessment  of  the  tax  is  different  in  its  nature 
from  that  under  the  tax  laws  which  usually  prevail  in 
the  different  states. 

As  Mr.  Justice  Blatchford  says:  '^  A  scheme  of  tax- 
ation like  that  found  in  the  Federal  statutes,  where  there 
is  imposed  by  the  statute  a  fixed  tax  by  a  percentage  on 
an  amount  of  money  the  elements  for  ascertaining  which 
are  definitely  designated  in  the  statute,  or  a  fixed  tax  on 
a  given  amount  on  the  designated  object  or  subject  of 
tax,  is  a  very  different  scheme  of  taxation  from  that 
which  prevails  generally  in  the  statutes  where  power  is 
confided  to  public  officers  to  value  property,  real  or  per- 
sonal, and  to  fix  the  percentage  of  the  tax  thereon."  The 
amount  of  income  being  ascertained,  the  tax  is  a  mere 
matter  of  numerical  calculation.  The  act  of  assessment, 
however,  includes  probably  the  allowance  of  deductions 
and  some  matters  of  discretion,  such,  as  perhaps,  a  review 
of  the  imposition  of  a  penalty  by  the  collector  even  when 
there  has  been  no  formal  append.  The  statute,  at  section 
27,  states  explicitly  that   *'the  tax  herein  provided  for 

1  U.  S.  R.  3.,  section  8182.  *  Act  of  August  28, 1894,  section  27. 
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shall  be  assessed  by  the  Commissioner  of  Internal  Rev- 
enue."^ And  perhaps  also  section  3182  of  the  Revised 
Statutes,  which  has  just  been  quoted,  applies  to  this 
proceeding.  For  the  purpose  of  assessment  by  the 
Commissioner,  the  Regulations  provide  that  ^^The  an- 
nual returns  of  all  persons,  on  Form  365,  and  of  all  cor- 
porations, companies,  and  associations,  on  Form  866, 
made  on  or  before  the  first  Monday  in  March  of  each 
year,  will  be  forwarded  by  collectors  to  the  Commission- 
er of  Internal  Revenue  on  or  before  the  15th  of  April 
following.  Said  returns,  and  all  matters  relating  thereto, 
must  be  securely  sealed,  in  envelopes  or  packages,  by 
collectors  forwarding  the  same,  and,  with  all  returns  of 
delinquents  made  and  forwarded  by  collectors,  and  all 
data  relating  to  returns  of  incomes,  will  be  filed  and 
securely  and  permanently  retained  in  the  office  of  the 
Commissioner  of  Internal  Revenue."  ' 

The  effect  of  the  assessment  after  it  is  made  is  not  spe- 
cifically set  forth  in  the  act.  There  is  no  provision  that  it 
shall  be  conclusive  on  the  taxpayer.  It  seems  to  be  set- 
tled that  it  is  not  a  bar  to  a  suit  by  the  Government  to 
recover  taxes  alleged  to  be  due  over  and  above  the  assess- 
ment.' Neither  is  it  necessary  in  order  to  fix  the  tax, 
because  the  Grovernment  may  maintain  an  action  of  debt 
for  the  tax  even  without  an  assessment.  Mr.  Justice 
Gray  said  in  a  recent  case,  that  under  the  act  of 
June  30th,  1864,  as  amended,  ^^an  assessment  is  not  re- 
quired by  the  act,  nor,  if  made,  conclusive  upon  either 
party,  and  *  *  *  in  an  action  to  recover  the  tax  the  control- 
ling question  is  not  what  has  been  assessed  but  what  is 
by  law  due."*  The  question  does  not  seem  to  have  been 
directly  presented  under  the  old  laws  whether  the  assess- 

1  U.  S.  V,  Tilden,  24  I.  R.  R.  99,  108. 

»  U.  S.  V.  Tilden,  24  I.  R.  R.  99  ;  U.  S.  v.  Littie  Miami,  etc.,  Railroad 
Co.,  1  Fed.  R.  700,  See  infra,  §  55. 

»  Uttle  Miami,  etc.,  R.  R.  v.  U.  8.,  108  U.  S.  276 ;  King  v.  ID.  8.,  90 
U.  S.  229.    See  infra,  §  68. 

«  United  States  v.  Hiiladelphia  R.  R.  Co.,  128  U.  8.  118,  114. 
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ment  is  conclusive  upon  the  taxpayer,  but  the  practice 
seems  unquestionably  to  have  been  to  allow  the  validity 
of  the  assessment  to  be  questioned  in  a  suit  at  law,  and 
this  is  impliedly  decided  in  all  suits  brought  by  a  tax- 
payer to  recover  taxes  illegally  collected  from  him,  in 
which  he  recovered  judgment. 

Section  3226  of  the  Revised  Statutes  provides  that 
'*  No  suit  shall  be  maintained  in  any  court  for  the  recov- 
ery of  any  internal  tax  alleged  to  have  been  erroneously  or 
illegally  assessed  or  collected  *  *  *  until  appeal  shall  have 
been  duly  made  to  the  Commissioner  of  Internal  Rev- 
enue." ^  But  it  has  been  decided  that  in  spite  of  that  regu- 
lation a  defendant  in  a  suit  brought  by  the  Government 
for  arrears  of  taxes  may  question  the  legality  of  an  as- 
sessment, although  he  did  not  appeal  from  it.^  It  was 
held  that  the  burden  -is  on  the  Government  after  long 
acquiescence  (in  that  case  12  years)  to  show  that  the 
assessment  was  incorrect.'  In  another  case,  Mr.  Justice 
Bradley  said:  **The  suit  thus  prohibited  (by  section 
3226)  is  a  suit  brought  by  the  person  taxed  to  recover 
back  a  tax  illegally  assessed  and  collected.  This  is  differ- 
ent from  the  case  now  under  consideration,  which  is 
a  suit  brought  by  the  Government  for  collecting  the  tax, 
and  the  person  taxed  (together  with  his  sureties)  is  de- 
fendant instead  of  plaintiff.  No  statute  is  cited  to  show 
that  he  cannot  when  thus  sued  set  up  the  defence  that 
the  tax  was  illegally  assessed,  although  he  may  not  have 
appealed  to  the  conmiissioner. 

**  Is  he  precluded  by  any  general  rule  of  law  from  set- 
ting up  such  a  defense  ?  Has  an  assessment  of  a  tax  so 
far  the  force  and  effect  of  a  judicial  sentence  that  it 
cannot  be  attacked  collaterally,  but  only  by  some  direct 
proceeding,  such  as  appeal  or  certiorari,  for  setting  it 
aside? 

>  See  infra,  %  78. 

«  Clinkenbeard  r.  U.  S.,  21  WaU.  «5  ;  U.  S.  v,  Philadelphia,  etc.,  RaU- 
road,12:^U.  S.  113. 
»  U.  S.  t.  Philadelphia  &  Reading  R.  R.  A  Co.,  123  U.  S.  118. 
13 
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^'  It  is  undoubtedly  true  that  the  decision  of  an  as- 
sessor or  board  of  assessors,  like  those  of  all  other  admin- 
istrative commissioners,  are  of  a  quasi-judicial  character 
and  cannot  be  questioned  collaterally  when  made  within 
the  scope  of  their  jurisdiction  ;  but  if  they  assess  persons^ 
property,  or  operations  not  taxable,  such  assessment 
is  illegal  and  cannot  form  the  basis  of  an  action  at  law 
for  the  collection  of  the  tax,  however  efficacious  it  may 
be  for  the  protection  of  ministerial  officers  charged  with 
the  duty  of  actual  collection  by  virtue  of  a  regular  war- 
rant or  authority  therefor.  When  the  government  elects 
to  resort  to  the  aid  of  the  courts,  it  must  abide  by  the 
legality  of  the  tax.  When  it  follows  the  statute,  its 
officers  have  the  protection  of  the  statute  and  parties  must 
comply  with  the  requirements  thereof  before  they  can 
prosecute  as  plaintiffs. "  ^  In  accordance  with  this  opinion, 
it  was  held  that  a  void  assessment  by  the  commissioner 
and  proceedings  thereunder  could  be  attacked  collater- 
ally. In  this  case  the  action  was  between  the  taxpayer 
and  the  insurance  company,  the  defense  being  that  under 
a  clause  in  the  policy  to  the  effect  that  if  any  change 
should  take  place  in  the  possession  of  the  property  by 
legal  process,  it  should  avoid  the  policy,  a  seizure  of  the 
insured  property  under  the  internal  revenue  law  had 
avoided  the  policy.  The  plaintiff  in  that  case  was 
allowed  to  show  that  the  assessment  was  void  and  the 
seizure  of  his  property  thereunder  unauthorized.* 

Conceding  that  the  assessment  is  binding  as  to  the  tax- 
payer who  is  a  party  to  it,  it  is,  nevertheless,  not  binding 
as  to  those  who  were  not  parties  to  it  and  were  not 
directly  affected  by  it.^ 

Section  3186  of  the  Revised  Statutes  provides  as  fol- 
lows: *'  If  any  person  liable  to  pay  any  tax  neglects  or  re- 
fuses to  pay  the  same  after  demand,  the  amount  shall  be 

»  Clinkenbeard  v.  U.  S.,  21  Wall.  65.  70. 

*  Runkle  v.  Citizens*  Insurance  Co.,  6  Fed.  R.  148.    See  abo  U.  S,  v. 
Philadelphia  &  Reading  R.  R.,  123  U.  S.  113. 
^  U.  S.  V.  Rindskopf ,  8  BisseU,  507. 
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a  lien  in  favor  of  the  United  States  from  the  time  it  was 
due  until  paid,  with  the  interest,  penalties,  and  costs  that 
may  accrue  in  addition  thereto,  upon  all  property  and 
rights  to  property  belonging  to  such  person."^  While, 
as  has  been  seen,  the  tax  is  sufficiently  fixed  without 
assessment  to  permit  an  action  of  debt,  nevertheless,  it  is 
held  that  until  there  has  been  an  assessment  it  is  not 
sufficiently  fixed  so  as  to  create  a  lien  under  the  foregoing 
section  of  the  Revised  Statutes.^ 

Section  3184  provides  as  follows :  **  Where  it  is  not 
otherwise  provided,  the  collector  shall  in  person  or  by 
deputy,  within  ten  dajrs  after  receiving  any  list  of  taxes 
from  the  Commissioner  of  Internal  Revenue,  give  notice 
to  each  person  liable  to  pay  any  taxes  stated  herein,  to  be 
left  at  his  dwelling  or  usual  place  of  business  or  to  be  sent 
by  mail,  stating  the  amount  of  such  taxes  and  demanding 
payment  thereof.  If  such  person  does  not  pay  the  taxes 
within  ten  days  after  the  service  or  the  sending  by  mail 
of  such  notice,  it  shall  be  the  duty  of  the  collector  or  his 
deputy  to  collect  the  said  taxes  with  a  penalty  of  five  per 
centum  additional  upon  the  amount  of  the  taxes  and  in- 
terest at  the  rate  of  one  per  centum  a  month."  The 
notice  required  by  the  foregoing  section  is  not  a  part  of 
the  assessment,  and  the  taxpayer  is  liable  to  the  tax  even 
though  he  received  no  such  notice.^ 

Section  3182  of  the  Revised  Statutes  provides  :  '*  When- 
ever it  is  ascertained  that  any  list  which  has  been  or 
shall  be  delivered  to  any  collector,  is  imperfect  or  incom- 
plete, in  consequence  of  the  omission  of  the  name  of  any 
person  liable  to  tax,  or  in  consequenceof  any  omission,  or 
understatement,  or  undervaluation,  or  false  or  fraudu- 
lent statement  contained  in  any  return  made  by  any 
person  liable  to  tax,  the  Commissioner  of  Internal  Revenue 
may,  at  any  time  within  fifteen  months  from  the  time  of 

'  See  supra,  §  52. 

•  U.  S.  V.  Pacific  RaUroad,  1  Fed.  R.  97 ;  and  see  B.  c.  4  Dillon  66 ; 
and  8.  c.  Ibid   71  ;  Brown  i\  Goodwin,  75  N.  Y.  409. 
«  U.  S.  r.  Bristow,  20  Fed.  R.  378. 
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the  delivery  of  the  list  to  the  collector  as  aforesaid^  enter 
on  any  monthly  or  special  list  the  name  of  such  person 
so  omitted,  together  with  the  amount  of  tax  for  which 
he  may  have  been  or  shall  become  liable,  and  also  the 
name  of  any  such  person  in  respect  to  whose  return,  as 
aforesaid,  there  has  been  or  shall  be  any  omission,  under- 
valuation, understatement,  or  false  or  fraudulent  state* 
ment,  together  with  the  amount  for  which  such  person 
may  be  liable,  above  the  amount  for  which  he  may  have 
been  or  shall  be  assessed  upon  any  return  made  as  afore- 
said ;  and  he  shall  certify  and  return  such  list  to  the 
collector  as  required  by  law.  And  all  provisions  of  law 
for  the  ascertainment  of  liability  to  any  tax,  or  the  assess- 
ment or  collection  thereof,  shall  be  held  to  apply,  so  far 
as  may  be  necessary,  to  the  proceedings  herein  authorized 
and  directed." 

A  re-assessment  may  be  made  under  the  foregoing  sec- 
tion, although  the  tax  was  paid  under  the  first  assess- 
ment.^ The  question  was  raised,*^  but  not  decided, 
whether  a  re-assessment  could  be  had  when  the  first  assess- 
ment was  erroneous,  not  by  reason  of  any  default  on  the 
part  of  the  taxpayer,  but  by  reason  of  the  assessor's  mis- 
take. It  was  held  under  the  former  acts  that  after  the 
assessor  had  transmitted  the  list  to  the  collector,  he  was 
functus  officio^  and  could  not  thereafter  re-assess  or 
examine  the  taxpayer.^  This  decision  was  disclaimed  by 
the  Commissioner  of  Internal  Revenue.*  The  effect  of 
this  case  is  probably  abrogated  by  section  3183,  which 
abolished  the  office  of  assessor  and  imposed  his  duties 
upon  the  Commissioner  of  Internal  Revenue.  There  is  a 
dictum  to  the  effect  that  a  re-assessment  made  within  the 
statutory  period  of  fifteen  months  may  include  taxes  on 
income  for  a  period  of  more  than  fifteen  months  before.* 

1  Doll  r.  Evans,  9  Pliila.  364. 
»  Daniels  v.  Tarbox,  9  Blatch.  176. 

3  In  re  Brown,  3  I.  R.  R.  134  ;  s.  c.  4  Fed.  Cas.  480.        ••  8  I.  R.  R.  150. 
*  U.  S.  V.  O'Neill,  19  Fed.  R.567.     But  see  Dandelet  t?.  Smith,  18  Wall. 
642. 
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The  lapse  of  that  period  does  not  prevent  an  action  of 
debt  for  taxes  that  are  still  unpaid  ;  ^  but  it  does  pre- 
vent a  collection  of  the  taxes  by  the  specific  remedies 
provided  by  Chapter  H.  of  Title  XXXV.  of  the  Revised 
Statutes.* 

§  56. — Hearing  upon  the  Assessment. 

As  said  above,  the  assessment  of  the  tax,  after  the 
returns  are  in,  is  made  by  the  Commissioner  of  Internal 
Revenue.  It  is  made  after  the  returns  and  lists  of  the 
various  collectors  have  been  forwarded  to  him.  Whether 
at  that  time  the  taxpayer  is  entitled  to  be  heard  is 
perhaps  doubtful. 

Under  the  former  acts  there  were  two  officers :  the 
collector  and  the  assessor,  whose  duties  were  fundament- 
ally distinct.  It  was  the  assessor's  office  to  make  the 
assessment,  and  appeals  from  his  decision  to  the  com- 
missioner were  entertained  perhaps  as  a  matter  of  grace, 
for  there  seems  to  have  been  no  statutory  authority 
for  them.  At  the  present  time,  the  office  of  assessor 
having  been  abolished,  there  is  no  room  for  a  technical 
appeal  from  the  assessment  itself,  because  the  act  of 
assessment  and  the  act  of  revision  can  be  performed  only 
by  the  same  official.  The  appeal  from  the  acts  of  the 
collector  and  his  deputy  in  making  the  list  and  imposing 
penalties  have  been  previously  considered. 

After  the  assessment  has  been  made,  a  list  of  the  taxes 
assessed  is  returned  to  the  tax  collector,  whose  duty  then 
is  to  immediately  proceed  to  collect  the  tax.^  The  act  of 
assessment  has  been  said  to  be  a  gwasi-judicial  function. 

Many  questions  might  he  raised  after  the  assessment 
or  at  the  time  of  making  it  which  would  not  be  included 
in  the  appeal  specifically  granted  in  the  act.*  The  ques- 
tions which  are  there  provided  for  relate  to  the  amount 

*  U  S.  r.  Little  Miami,  etc.,  Railroad,  1  Fed.  R.  700. 

*  In  re  Archer,  9  Ben.  427. 
'  U.  S.  R.  S.,  section  3184. 

^  Act  of  August  28,  1894,  section  29  ;  mipra,  §  53. 
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of  the  list,  that  is,  as  to  the  right  of  the  collector  to 
increase  the  list  or  to  require  a  list  at  all  when  it 
is  claimed  that  a  return  has  been  made  in  another 
district ;  but  it  might  be  claimed  under  the  language 
of  the  act  relating  to  such  appeals  that  all  questions  of 
deductions  or  exemptions  are  beyond  the  control  of  the 
collector  and  to  be  decided  by  the  commissioner. 
Obviously,  therefore,  it  is  or  should  be  the  right  of  the 
taxpayer  to  have  a  hearing  on  those  questions  before  he 
pays  the  tax,  and  it  undoubtedly  will  be  allowed  by  the 
department  at  some  time  or  other  in  the  course  of  the 
proceedings. 

What  the  effect  of  a  hearing  would  be  is  perhaps 
doubtful.  It  has  been  suggested  that  the  repeal  of  the 
law  appointing  assessors  was  impliedly  a  repeal  of  a 
section  of  the  Revised  Statutes  requiring  an  appeal  after 
payment  of  the  tax  and  before  suit  is  commenced  on  the 
ground  that  the  commissioner  having  already  made  and 
rendered  his  decision  as  to  the  assessment,  ''it  would 
seem  to  be  a  mockery  "  to  make  a  second  application  to 
reverse  his  decision  after  the  tax  is  paid.^ 

'  Judge  Hughes  in  U.  S.  v.  Myers,  8  Hughes  289,  248.  See  also  San 
Francisco  Savings,  etc.,  Society  v.  Gary,  17  J.  R.  R.  109,  affirmed  on 
another  point  in  Gary  v,  San  Francisco  Savings,  etc.,  Society,  104  U.  S. 
615. 


CHAPTER  VI. 

PAYMENT. 

§  57. — Payment  by  Individual  Taocpayers. 

After  the  tax  has  been  assessed  and  all  questions  raised 
on  the  assessment  have  been  decided  by  the  commissioner, 
it  is  the  duty  of  the  taxpayer  to  pay  the  tax.  The  stat- 
ute provides  that  *'  The  taxes  on  incomes  herein  imposed 
shall  be  due  and  payable  on  or  before  the  first  day  of 
July  in  each  year,'-  ^  and  it  has  been  decided  that  under 
similar  provision  in  the  former  acts  that  taxes  are  due 
even  without  assessment,  so  that  an  action  of  debt  can  be 
maintained  therefor  by  the  Government.*  This  applies 
only  to  the  tax  itself  and  not  to  any  increase  or  penalty 
imposed  by  the  collector.  The  duty  to  pay  that  does 
not  arise  until  the  collector  has  acted. 

If  the  taxpayer  pays  voluntarily  before  the  first 
of  July,  the  question  is  of  course  settled.  If  he 
delays,  the  following  provision  of  the  statute  comes  in 
force : 

"To  any  sum  or  sums  annually  due  and  unpaid  after  the 
first  day  of  July  as  aforesaid,  and  for  ten  days  after  notice  and 
demand  thereof  by  the  collector,  there  shall  be  levied,  in  addi- 
tion thereto,  the  sum  of  five  per  centum  on  the  amount  of  taxes 
unpaid,  and  interest  at  the  rate  of  one  per  cent,  per  month  upon 
said  tax  from  the  time  the  same  becomes  due,  as  a  penalty 
except  from  the  estates  of  deceased,  insane,  or  insolvent 
persons." ' 

•  Act  of  August  28,  1894,  g  30. 

•  Delaware  R.  Co.  v.  Pretty,  17  I.  R.  R.  99 ;  8.  c.  7  Fed.  Cas.  408 ;  Doll 
r.  Evans.  9  Phila.  364  ;  s.  c.  7  Fed.  Cas.  855,  857. 

«  Act  of  August  28,  1894.  section  29. 
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This  penalty,  it  will  be  observed,  does  not  arise  until 
two  contingencies  have  happened. 

1.  The  arrival  of  the  first  day  of  July ;  and 

2.  The  lapse  of  ten  days  after  notice  and  demand.  The 
commissioner  has  issued  the  following  instructions  : 

'« The  notice  and  demand  above  mentioned  "  that  is  in  the  act 
"  will  be  given  by  the  collector  on  Form  17,  and  the  collector 
will  observe  care  in  serving  all  notices  under  the  provisions  of 
this  act,  that  the  lien  may  be  perfected  against  the  party  liable, 
with  interest,  penalties,  and  costs,  as  provided  by  section  3186 
of  the  Revised  Statutes,  as  amended.  The  service  of  notice  on 
the  taxpayer,  if  not  present,  may  be  made  by  leaving  the  same 
at  his  residence  or  place  of  business  with  some  person  of  suit- 
able age  or  discretion,  or  by  mailing,  in  which  last  case  the 
service  will  be  held  to  have  been  made  on  the  day  when  the 
notice  would  have  reached  the  taxpayer  in  due  course  of  mail. 

^^The  payment  of  all  taxes  on  gains,  profits,  or  incomes  for 
persons  or  corporations,  when  delinquent,  will  be  enforced  as 
in  the  case  of  the  enforcement  and  collection  of  other  taxes 
under  the  internal  revenue  laws  of  the  United  States.  (See 
sees.  3187  to  3219,  Revised  Statutes.)"  * 

The  taxpayer  may  wish  to  preserve  his  rights  to  re- 
cover back  his  taxes  after  they  are  paid.  In  that  case 
he  must  make  some  sort  of  protest,  and  the  question  is 
as  to  the  form  of  the  protest.  It  has  been  held  that 
while  in  order  to  recover  back  import  duties  illegally  ex- 
acted, they  must  by  statutory  requirement  have  been 
paid  under  protest  in  writing,  under  the  internal  revenue 
laws  which  contain  no  such  requirement,  a  merely  oral 
protest  is  sufficient.^  In  one  case,  however,  the  taxes 
were  paid  by  a  check  marked  on  its  face  *'paid  under 
protest."  It  did  not  appear  in  that  case  that  the  fact  of 
the  protest  came  sufficiently  to  the  knowledge  of  the 
commissioner,  and  it  was  accordingly  held  that  there  was 

'  Regulation  VIII. 

«  Wright  V,  Blakeslee,  101  U.  S.  179;  Stewart  r.  Barnes,  153  U.  S.  456. 


Payment.  201 

no  proper  appeal.^  Such  a  payment,  or  a  payment  to 
the  collector  who  has  authority  to  take  property  by  dis- 
straint  without  judicial  process,  might,  however,  be 
sufficiently  involuntary  to  relieve  against  the  rule  requir- 
ing an  involuntary  payment.^ 

§  58. — Receipts. 

Whether  the  tax  is  paid  under  protest  or  not,  the  tax- 
payer is  entitled  to  a  receipt  in  accordance  with  the  pro- 
visions of  section  37  of  the  present  act. 

"  That  it  shall  be  the  duty  of  every  collector  of  internal 
revenue,  to  whom  any  payment  of  any  taxes  other  than  the 
tax  represented  by  an  adhesive  stamp  or  other  engraved 
stamp  is  made  under  the  provisions  of  this  act,  to  give  to 
the  person  making  such  payment  a  full  written  or  printed 
receipt,  expressing  the  amount  paid  and  the  particular 
account  for  which  such  payment  was  made  ;  and  when- 
ever such  payment  is  made,  such  collector  shall,  if  re- 
quired, give  a  separate  receipt  for  each  tax  paid  by  any 
debtor,  on  account  of  payments  made  to  or  to  be  made  by 
him  to  separate  creditors  in  such  form  that  such  debtor 
can  conveniently  produce  the  same  separately  to  his 
several  creditors  in  satisfaction  of  their  respective  de- 
mands to  the  amounts  specified  in  such  receipts ;  and 
such  receipts  shall  be  sufficient  evidence  in  favor  of  such 
debtor,  to  justify  him  in  withholding  the  amount  therein 
expressed  from  his  next  payrnent  to  his  creditor  ;  but 
such  creditor  may,  upon  giving  to  his  debtor  a  full 
written  receipt,  acknowledging  the  payment  to  him  of 
whatever  sum  may  be  actually  paid,  and  accepting  the 
amount  of  tax  paid  as  aforesaid  (specifying  the  same)  as 
a  further  satisfaction  of  the  debt  to  that  amount,  require 
the  surrender  to  him  of  such  collector's  receipt."  ^ 

The  regulations  of  the  Commissioner  on  this  point  are 
as  follows  : 

*  Kings  County  Savings  Institution  r.  Blair,  116  U.  8.  200. 
«  Hubbard  v.  Kelley,  8  W.  Va.  46. 

*  Section  87. 
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**It  is  made  the  duty,  under  section  37  of  this  act,  of 
every  collector  of  internal  revenue  to  whom  any  pay- 
ment of  income  taxes  is  made  to  give  the  person  making 
such  payment  a  full  written  or  printed  receipt,  express- 
ing the  amount  paid  and  the  particular  account  for  which 
such  payment  was  made.  The  receipt  herein  provided 
for  shall  be  given  on  Form  No.  1,  Revised. 

' '  Collectors  should  set  apart  separate  books  of  Form 
No.  1  for  receipts  for  income  taxes,  that  the  stubs  of 
said  books  when  forwarded  to  the  Commissioner  of  Inter- 
nal Revenue  may  refer  only  to  receipts  given  for  this 
character  of  taxes. 

•'Whenever  payment  of  taxes  is  made  such  collector 
shall,  if  required,  give  a  separate  receipt  for  each  tax 
paid  by  any  debtor  on  account  of  payments  made  to  or 
to  be  made  by  him  to  separate  creditors,  in  such  form 
that  such  debtor  can  conveniently  produce  the  same 
separately  to  his  several  creditors  in  satisfaction  of  their 
respective  demands  to  the  amounts  specified  in  such 
receipts. 

' '  Separate  receipts  may  be  given  to  guardians,  trustees, 
agents,  or  other  persons  acting  in  any  fiduciary  capacity, 
for  each  of  the  wards,  principals,  or  beneficiaries  for 
which  such  guardian  or  other  person  may  be  acting."  ^ 

§  59. — Payment  by  Deduction  from  Salaries  of  Federal 
Officers, 

The  statute  provides  :  *'  That  there  shall  be  levied,  col- 
lected, and  paid  on  all  salaries  of  officers,  or  payments 
for  services  to  persons  in  the  civil,  military,  naval,  or 
other  employment  or  service  of  the  United  States,  includ- 
ing Senators  and  Representatives  and  Delegates  in  Con- 
gress, when  exceeding  the  rate  of  four  thousand  dollars 
per  annum,  a  tax  of  two  per  centum  on  the  excess  above 
the  said  four  thousand  dollars  ;  and  it  shall  be  the  duty 
of  all  paymasters  and  all  disbursing  officers  under  the 

'  Regulation  VIII. 
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Government  of  the  United  States,  or  persons  in  the  em- 
ploy thereof,  when  making  any  payment  to  any  officers 
or  persons  as  aforesaid,  whose  compensation  is  determined 
by  a  fixed  salary,  or  upon  settling  or  adjusting  the 
accounts  of  such  officers  or  persons,  to  deduct  and  with- 
hold the  aforesaid  tax  of  two  per  centum  ;  and  the  pay- 
roll, receipts,  or  account  of  officers  or  persons  paying  such 
tax  as  aforesaid  shall  be  qpade  to  exhibit  the  fact  of  such 
payment.  And  it  shall  be  the  duty  of  the  accounting 
officers  of  the  Treasury  Department,  when  auditing  the 
accounts  of  any  paymaster  or  disbursing  officer,  or  any 
officer  withholding  his  salary  from  moneys  received  by 
him,  or  when  settling  or  adjusting  the  accounts  of  any 
such  officer,  to  require  evidence  that  the  taxes  mentioned 
in  this  section  have  been  deducted  and  paid  over  to  the 
Treasurer  of  the  United  States,  or  other  officer  author- 
ized to  receive  the  same."  ^ 

This  clause  is  similar  to  one  contained  in  former 
acts.* 

The  act  further  provides  :  * '  That  in  cases  where  the 
salary  or  other  compensation  paid  to  any  person  in  the 
employment  or  service  of  the  United  States  shall  not 
exceed  the  rate  of  four  thousand  dollars  per  annum,  or 
shall  be  by  fees,  or  uncertain  or  irregular  in  the  amount 
or  in  the  time  during  which  the  same  shall  have  accrued 
or  been  earned,  such  salary  or  other  compensation  shall 
be  included  in  estimating  the  annual  gains,  profits,  or 
income  of  the  person  to  whom  the  same  shall  have 
been  paid."^  This  clause  is  similar  to  one  contained  in 
former  acts.* 

The  Treasury  Regulations  provide  that  ''All  salaries 
or  compensation  paid  to  officers  or  persons  in  the  employ 

'  Act  of  Auj?ii8t  28,  1894,  section  33. 

"Act  of  July  1.  1862,  section  86;  Act  of  June  30,  1864,  section  128; 
Act  of  July  13,  1866,  8<»ction  1  ;  Act  of  March  2,  1867,  section  18. 

» Act  of  AujjTUst  28,  1894,  section  28. 

*  Act  of  June  30.  1864,  section  117  ;  Act  of  March  8.  1865,  section  1 ; 
Act  of  March  2,  1867,  section  13. 
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of  the  Government  of  the  United  States  in  and  for  the 
calendar  year  1894  shall  be  included  in  the  annual  returns 
to  collectors,  on  Form  365,  or  such  officers  and  persons  in 
statement  of  gains,  profits,  and  incomes  subject  to  in- 
come tax  for  that  year. 

^^  All  salaries  paid  by  states,  counties,  or  municipalities 
to  their  public  officers,  whether  paid  in  fixed  amounts  or 
by  fees,  are  wholly  exempt  from  income  tax,  and  should 
not  be  included  in  the  annual  list  or  return  of  any 
person. 

"  It  shall  be  the  duty  of  all  paymasters  and  all  disburs- 
ing officers  under  the  Government  of  the  United  States, 
or  persons  in  the  employ  thereof,  when  making  any  pay- 
ment to  any  officers  or  persons  as  aforesaid,  whose  com- 
pensation is  determined  by  a  fixed  salary,  or  upon  settling 
or  adjusting  the  accounts  of  such  officers  or  persons,  to 
deduct  and  withhold  the  aforesaid  tax  of  2  per  cent.  ;  and 
the  pay-roll,  receipts,  or  account  of  officers  or  persons 
paying  such  tax  as  aforesaid  shall  be  made  to  exhibit  the 
fact  of  such  payment. 

* '  No  deduction  for  tax  will  be  made  by  paymasters  or 
disbursing  officers,  in  the  payment  of  the  salary  of  any 
officer  or  person  in  the  employment  of  the  United  States 
Government,  where  the  compensation  of  such  officer  or 
person  is  not  by  a  fixed  salary  exceeding  $4,000  per 
annum. 

''Paymasters  and  disbursing  officers  will  deduct  and 
withhold  a  tax  of  two  per  cent,  from  all  salaries  and  pay- 
ments of  every  kind  made  in  money  to  officers  or  other 
persons  in  the  civil,  military,  naval,  and  any  other  em- 
ployment in  the  service  of  the  United  States,  including 
Senators  and  Representatives  and  Delegates  in  Congress, 
upon  the  excess  of  such  salaries  over  the  rate  of  $4,000 
per  annum. 

''  Paymasters  and  disbursing  officers  of  the  Govern- 
ment will  make  no  deduction  for  taxes  from  the  salary 
or  pay  of  any  officer  or  person  in  the  employ  of  the  United 
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States  for  the  year  1885,  or  thereafter,  until  the  amount 
paid  to  any  such  officer  or  Government  employe  on  ac- 
count of  such  salary  or  employment  has  reached,  in  the 
aggregate  for  that  calendar  year,  the  sum  of  $4,000,  when, 
from  the  first  payment  on  the  excess  of  said  amount,  or 
any  part  thereof,  the  paymaster  or  disbursing  officer 
making  the  payment  shall  deduct  and  withhold  the  tax  of 
two  per  cent,  on  the  entire  amount  of  said  excess  of  salary 
or  compensation  payable  to  such  officer  or  employe  for 
said  year.  The  excess  upon  which  the  tax  of  two  per  cent, 
is  payable  shall  be  ascertained  by  deducting  the  sum 
of  $4,000  from  the  fixed  annual  salary  or  compensation. 

'*  The  disbursing  officer  shall,  when  required,  give  to 
each  person  from  whom  the  tax  aforesaid  is  withheld  a 
receipt  in  full  for  the  amount  withheld  by  him. 

' '  The  amount  withheld  as  aforesaid  shall  be  paid  by 
the  disbursing  officer  withholding  the  same,  within 
thirty  days  after  the  receipt  thereof,  to  the  collector  or 
deputy  collector  of  internal  revenue  for  the  district  in 
which  such  disbursing  officer  resides  or  in  which  such 
salary  is  paid  or  payable,  and  the  collector  shall  receipt 
him  therefor,  and  such  receipt  shall  be  sufficient  evi- 
dence to  the  accounting  officers  of  the  Treasury  De- 
partment when  auditing  the  accounts  of  paymasters  or 
disbursing  officers,  or  any  officer  withholding  his  salary 
for  moneys  received  by  him,  or  when  settling  or  adjust- 
ing the  accounts  of  any  such  officer,  that  said  taxes  have 
been  deducted  and  paid  over  to  the  officer  of  the  United 
States  authorized  to  receive  the  same. 

'*  All  paymasters  and  disbursing  officers  of  the  United 
States  Gov(»rnment  who  shall  withhold  the  tax  aforesaid 
from  the  salary  or  compensation  of  any  officer  or  em- 
ploye of  the  tj(n'ernni('nt  shall,  on  the  first  day  of  each 
month,  r(^nder  a  truc^  statement  of  the  amount  of  such 
tax,  with  the  names  and  official  designations  of  the 
persons  ])aying  the  same,  and  the  amount  paid  by  each 
in  the  preceding  month,  to  the  Commissioner  of  Internal 
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Revenue.  Such  statement  shall  be  signed  by  the  oflBcer 
rendermg  the  same,  and  be  verified  by  his  oath  or  affirma- 
tion to  the  effect  that  the  same  is  a  true  and  correct 
statement  of  all  the  taxes  withheld  by  him  for  the  pre- 
ceding month,  with  the  names  and  official  designations 
of  all  the  persons  from  whom  said  tax  was  withheld,  and 
that  said  tax  has  been  paid  by  him  to  a  collector  or 
deputy  collector  of  internal  revenue,  giving  the  name  of 
said  collector  or  deputy  and  the  district  in  which  such 
payment  was  made. "  ^ 

§  60. — Payment  of  Salary  Tax  by  Employers, 

The  act  provides  that  in  estimating  the  annual  gains, 
profits,  or  income  of  the  taxpayer,  shall  be  included  in 
^'  that  portion  of  any  income  or  salary  upon  which  a  tax 
has  not  been  paid  by  the  employer,  where  the  employer  is 
required  by  law  to  pay  on  the  excess  over  four  thousand 
dollars."^  There  is  no  provision  in  the  present  income 
tax  law  for  the  payment  of  the  tax  of  an  employe  by  the 
employer,  except  in  the  case  of  officers  or  employes  of  the 
United  States.  The  act  provides  in  a  subsequent  section 
that  ''every  corporation  which  pays  to  any  employe  a 
salary  or  compensation  exceeding  four  thousand  dollars 
per  annum  shall  report  the  same  to  the  collector  or 
deputy  collector  of  his  district,  and  said  employe  shall  pay 
thereon,  subject  to  the  exemptions  herein  provided  for, 
the  tax  of  two  per  centum  on  the  excess  of  his  salary 
over  four  thousand  dollars  :  Provided^  That  salaries  due 
to  state,  county,  or  municipal  officers  shall  be  exempt 
from  the  income  tax  herein  levied. "  ^ 

The  language  first  quoted  seems  consequently  to  have 
been  inserted  out  of  abundant  caution.  The  tax  upon 
the  salaries  of  officers  or  employes  of  corporations  are 
paid  by  those  who  receive  them. 

*  Regulation  V. 

«  Act  of  August  28,  1894,  section  28. 

» Act  of  August  28,  1894,  section  83. 
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§  61. — Payment  of  Tax  by  Corporations. 

Payment  of  the  tax  by  corporations,  companies,  and 
associations  is  made  in  the  same  manner  as  the  pa}rment 
of  the  tax  by  individuals.  The  only  matter  that  needs 
special  mention  in  this  connection  is  so  much  of  the  tax 
as  is  affected  by  the  payment  of  a  dividend  by  the  cor- 
poration. The  statute  provides  that  *'  The  net  profits  or 
income  of  all  corporations,  companies,  or  associations," 
upon  which  the  tax  is  payable,  ^^  shall  include  the 
amounts  paid  to  shareholders."*  A  previous  section 
provides  :  '*  That  in  computing  the  income  of  any  person, 
corporation,  company,  or  association  there  shall  not  be 
included  the  amount  received  from  any  corporation, 
company,  or  association  as  dividends  upon  the  stock  of 
such  corporation,  company,  or  association  if  the  tax  of 
two  per  centum  has  been  paid  upon  its  net  profits  by 
said  corporation,  company,  or  association  as  required  by 
this  act."  ^  It  may  be  held  that  this  is  a  tax  upon  the  net 
profits  of  the  corporation  and  not  upon  the  dividends  of 
shareholders,  which  are  referred  to  merely  as  a  conclusive 
evidence  of  corporate  net  profits.  Under  the  former 
acts  corporate  dividends  were  taxed  eo  nomine.^  It  was 
claimed  under  those  acts  that  companies  were  merely 
authorized  and  were  not  required  to  withhold  the  tax 
from  such  dividends,  and  that  they  might  pay  the  tax, 
charge  the  same  to  their  expense  account,  and  make  the 
payment  to  the  stockholder  free  of  tax.  The  result  of 
this  construction  was  to  give  the  Government  for  the 
tax  of  five  per  cent,  five  dollars  for  every  one  hundred 
dollars  paid  to  the  stockholder,  instead  of  five  dollars  for 
every  ninety -five  dollars.  This  practice  was  disapproved 
by  the  Department.* 

»  Section  32.  *  Section  28. 

*  Section  28.  *  \  1.  R.  R.  116. 


CHAPTER  VII. 

COLLECTION  OP  THE  TAX. 

§  62. — Demand. 

The  Revised  Statutes  provide  that  **  Every  collector 
shall,  from  time  to  time,  cause  his  deputies  to  proceed 
through  every  part  of  his  district  and  inquire  after  and 
concerning  all  persons  therein  who  are  liable  to  pay  a 
special  tax,  and  all  persons  owning  or  having  the  care 
and  management  of  any  objects  liable  to  pay  any  tax, 
and  to  make  a  list  of  such  persons  and  enumerate  said 
objects."* 

*^  It  shall  be  the  duty  of  the  collectors,  or  their  deputies. 

in  their  respective  districts,  and  they  are  authorized,  to 

collect  all  the  taxes  imposed  by  law,  however  the  same 

may  be  designated.     And  every  collector  and  deputy 

collector  shall  give  receipts  for  all  sums  collected  by 
him."  2 

**  Where  it  is  not  otherwise  provided,  the  collector 
shall  in  person  or  by  deputy,  within  ten  days  after 
receiving  any  list  of  taxes  from  the  Commissioner  of 
Internal  Revenue,  give  notice  to  each  person  liable  to 
pay  any  taxes  stated  therein,  to  be  left  at  his  dwelling 
or  usual  place  of  business,  or  to  be  sent  by  mail,  stating 
the  amount  of  such  taxes  and  demanding  payment  there- 
of. If  such  person  does  not  pay  the  taxes,  within  ten 
days  after  the  service  or  the  sending  by  mail  of  such 
notice,  it  shall  be  the  duty  of  the  collector  or  his  deputy 
to  collect  the  said  taxes  with  a  penalty  of  five  per  centum 

»  U.  S.  R.  S.,  section  3172,  as  amended  by  Act  of  August  28,  18»4. 
«  U.  S.  R.  S.,  section  3183. 
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additional  upon  the  amount  of  taxes,  and  interest  at  the 
rate  of  one  per  centum  a  month. "  ^ 

This  notice  and  demand  is  necessary  in  order  to  entitle 
the  Government  to  a  lien  upon  the  property,  and  to  enable 
it  to  distrain  for  the  tax  and  to  impose  a  penalty  upon  the 
taxpayer.^ 

The  Treasury  Regulations  provide  that  "  The  notice 
and  demand  above  mentioned  will  be  given  by  the 
collector  on  Form  17,  and  the  collector  will  observe  care 
in  serving  all  notices  under  the  provisions  of  this  act, 
that  the  lien  may  be  perfected  against  the  party  liable, 
with  interest,  penalties,  and  costs,  as  provided  by  sec- 
tion 3186  of  the  Revised  Statutes,  as  amended.  The 
service  of  notice  on  the  taxpayer,  if  not  present,  may  be 
made  by  leaving  the  same  at  his  residence  or  place  of 
business  with  some  person  of  suitable  age  or  discretion, 
or  by  mailing,  in  which  last  case  the  service  will  be  held 
to  have  been  made  on  the  day  when  the  notice  would 
have  reached  the  taxpayer  in  due  course  of  mail."* 

A  previous  section  of  the  act  provides  that  *'In  case 
any  such  person  having  a  taxable  income  shall  neglect 
or  refuse  to  make  and  render  such  list  or  return,  or  shall 
render  a  willfully  false  or  fraudulent  list  or  return,  it 
shall  be  the  duty  of  the  collector  or  deputy  collector  to 
make  such  list,  according  to  the  best  information  he  can 
obtain  by  the  examination  of  such  person,  or  any  other 
evidence,  and  to  add  fifty  per  centum  as  a  penalty  to  the 
amount  of  the  tax  due  on  such  list  in  all  cases  of  willful 
neglect  or  refusal  to  make  and  render  a  list  or  return  ; 
and  in  all  cases  of  a  willfully  false  or  fraudulent  list  or 
return  having  been  rendered  to  add  one  hundred  per 
centum  as  a  penalty  to  the  amount  of  tax  ascertained  to 
be  due,  the  tax  and  the  additions  thereto  as  a  penalty  to 
be  assessed  and  collected  in  the  manner  provided  for  in 

'  U.  S.  R.  S..  siH'tion  3184. 

«  S<>ction  :M)  (^f  Act  of  August  28,  1894  ;  U.  S.  r.  Bristow,  20  Fed.  R.  378, 

and  infra,  ^  64. 

*  Trea'iurv  Regulation  VIIL 
14  ' 
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other  cases  of  willful  neglect  or  refusal  to  render  a  list 
or  return,  or  of  rendering  a  false  or  fraudulent  return."  * 

A  subsequent  section  of  the  act  provides  that  in  case 
of  the  failure  of  the  president  or  other  chief  officer  of  a 
corporation,  company,  or  association,  or  of  the  resident 
manager  or  agent  of  a  foreign  corporation,  company,  or 
association,  to  file  the  requisite  verified  statement  ''show- 
ing the  amount  of  net  profits  or  income  received  by 
said  corporation,  company,  or  association  during  the 
whole  calendar  year  last  preceding  the  date  of  filing  said 
statement  as  hereinafter  required,  the  corporation,  com- 
pany, or  association  making  default  shall  forfeit  as  a 
penalty  the  sum  of  one  thousand  dollars  and  two  per 
centum  on  the  amount  of  taxes  due,  for  each  month  until 
the  same  is  paid,  the  payment  of  said  penalty  to  be  en- 
forced as  provided  in  other  cases  of  neglect  and  refusal  to 
make  return  of  taxes  under  the  internal  revenue  laws."  ^ 

It  is  also  provided  :  "  That  no  penalty  shall  be  assessed 
upon  any  person  or  corporation,  company,  or  association 
for  such  neglect  or  refusal  or  for  making  or  rendering  a 
willfully  false  or  fraudulent  return,  except  after  reason- 
able notice  of  time  and  place  of  hearing,  to  be  prescribed 
by  the  Commissioner  of  Internal  Revenue,  so  as  to  give 
the  person  charged  an  opportunity  to  be  heard."  ^  These 
sections  have  been  already  considered.^ 

§  63. — Penalties  for  Default  in  Payment, 

The  act  provides  that  ''The  taxes  on  income  herein 
imposed  shall  be  due  and  payable  on  or  before  the  first 
day  of  July  in  each  year  ;  and  to  any  sum  or  sums  an- 
nually due  and  unpaid  after  the  first  day  of  July  as  afore- 
said, and  for  ten  days  after  notice  and  demand  thereof 
by  the  collector,  there  shall  be  levied,  in  addition  thereto, 

'  Act  of  August  28,  1894,  section  29. 

*  Act  of  August  28,  1894,  section  32. 
»  Act  of  August  28, 1894,  section  29. 

*  Supra,  ^  52. 
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the  sum  of  five  per  centum  on  the  amount  of  taxes  un- 
paid, and  interest  at  the  rate  of  one  per  cent,  per  month 
upon  said  tax  from  the  time  the  same  becomes  due,  as  a 
penalty,  except  from  the  estates  of  deceased,  insane,  or 
insolvent  persons."  ^ 

The  Revised  Statutes  provide,  in  regard  to  Internal  Rev- 
enue taxes  :  '^  When  the  said  tax  is  not  paid  on  or  before 
the  last  day  of  the  month,  as  aforesaid,  the  collector  shall 
add  a  penalty  of  five  per  centum,  together  with  interest 
at  the  rate  of  one  per  centum  per  month,  upon  such  tax 
from  the  time  the  same  became  due  ;  but  no  interest  for 
a  fraction  of  a  month  shall  be  demanded  :  Provided^ 
That  notice  of  the  time  when  such  tax  becomes  due  and 
payable  is  given  in  such  manner  as  may  be  prescribed  by 
the  Commissioner  of  Internal  Revenue.  It  shall  then  be 
the  duty  of  the  collector,  in  case  of  the  non-payment  of 
said  tax  on  or  before  the  last  day  of  the  month,  as  afore- 
said, to  demand  payment  thereof,  with  five  per  centum 
added  thereto,  and  interest  at  the  rate  of  one  per  centum 
per  month,  as  aforesaid,  in  the  manner  prescribed  by  law  ; 
and  if  said  tax,  penalty,  and  interest  are  not  paid  within 
ten  days  after  such  demand,  it  shall  be  lawful  for  the 
collector  or  his  deputy  to  make  distraint  therefor,  as  pro- 
vided by  law."  2 

A  similar  section  has  been  held  constitutional.^ 

Where  the  refusal  to  pay  taxes  was  induced  by  incon- 
sistent Department  rulings  after  suit  for  the  statutory 
penalty  was  pending,  the  court  refused  to  allow  interest 
to  the  Government  in  a  suit  for  the  collection  of  the 
tax.* 

In  a  suit  iu  equity  to  recover  the  amount  of  a  tax  im- 
posed by  a  state  statute,  with  interest  at  the  rate  of 
twelve  per  cent,  until  paid,  the  defendant  admitted  part 
of  the  tax  to  be  due,  and  paid  the  amount  admit+ed  into 

»  Section  30.  •  U.  S.  R,  8.,  section  3185. 

»  Dowell  r.  Evans,  9  Pliila.  3M. 

*U.  8.  r.  Dollar  SavinKs  Bank,  15  I.  R.  R.  193. 
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court  with  twelve  per  cent,  interest.  The  sum  so  paid 
was  greater  than  the  interest  then  accrued  upon  the 
whole  tax  for  which  suit  was  brought.  It  was  held  that 
the  amount  paid  into  court  should  be  applied,  in  accord- 
ance with  the  defendant's  contention,  to  the  principal  and 
interest  admitted  to  be  due,  and  further,  that  on  the 
remainder  of  the  tax  decreed  to  be  due,  the  interest 
should  be  computed  at  the  rate  of  twelve  per  cent,  until 
the  date  of  the  decree  and  thereafter  only  at  six  per 
cent.* 

§  64. — Liens. 

The  Revised  Statutes  provide  that  "If  any  person 
liable  to  pay  any  tax  neglects  or  refuses  to  pay  the  same 
after  demand,  the  amount  shall  be  a  lien  in  favor  of  the 
United  States  from  the  time  when  the  assessment  list 
was  received  by  the  collector,  except  when  otherwise 
provided,  until  paid,  with  the  interest,  penalties,  and 
costs  that  may  accrue  in  addition  thereto,  upon  all  prop- 
erty and  rights  to  property  belonging  to  said  person."^ 
No  lien  arises  until  after  assessment,  notice,  demand,^ 
and  refusal  to  pay.*  The  demand  must  specify  the 
amount  of  the  tax.^  It  should  be  in  writing.'  The  val- 
idity of  such  lien  is  not  affected  by  the  failure  to  comply 
with  a  state  law  which  requires  all  liens  to  be  recorded.' 
This  lien  is  not  displaced  by  a  judicial  sale  of  the  property 
under  a  pre-existing  judgment  or  for  the  foreclosure  of  a 


•  Massachusetts  r.  Western  Union  Tel.  Co.,  141  U.  S.  40. 

«  U.  S.  R.  S.,  section  3186,  as  amended  by  Act  of  March  1,  1879, 
chapter  125,  section  3  ;  20  St.  at  L.  327 ;  U.  S.  R.  S.,  1  Supp.  2d  ed.  p.  226. 

^  U.  S.  V.  Pacific  R.  R.,  1  Fed.  R.  97.  See  s.  c.  4  Dillon,  66 ;  s.  c.  4 
Dillon,  72  ;  U.  S.  v.  Allen,  et  al.,  14  Fed.  R.  263  ;  Brown  v.  Goodwin,  et  ah, 
75  N.  Y.  409. 

*  Brown  r.  Goodwin,  et  al..  75  N.  Y.  409. 
"^  U.  S.  V.  Pacific  R.  R.,  4  Dillon,  66,  71. 

»  U.  8.  r.  Allen,  14  Fed.  R.  263,  267. 

'  U.  S.  r.  Snyder,  149  U.  S.  210 ;  Amson,  et  al  v.  Murphy,  109  U.  8. 
2iS. 
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pre-existing  mortgage  or  other  lien,^  except  possibly  one 
for  State  or  Federal  taxes  previously  imposed.  The 
United  States  are  not  estopped  by  any  statements  of  the 
collector  or  other  Federal  officer  that  the  property  is  not 
subject  to  their  lien.^  The  proceedings  to  enforce  the  lien 
are  described  hereafter.^ 

§  65. — Distraint, 

The  Revised  Statutes  provide  that  **  If  any  person 
liable  to  pay  any  taxes  neglects  or  refuses  to  pay  the  same 
within  ten  days  after  notice  and  demand,  it  shall  be  law- 
ful for  the  collector  or  his  deputy  to  collect  the  said  taxes, 
with  five  per  centum  additional  thereto,  and  interest  as 
aforesaid,  by  distraint  and  sale,  in  the  manner  here- 
after provided,  of  the  goods,  chattels,  or  effects,  including 
stocks,  securities,  and  evidences  of  debt,  of  the  person 
delinquent  as  aforesaid  :  Provided^  That  there  shall  be 
exempt  from  distraint  and  sale,  if  belonging  to  the  head 
of  a  family,  the  school-books  and  wearing  apparel  neces- 
sary for  such  family  ;  also  arms  for  personal  use,  one 
cow,  two  hogs,  five  sheep  and  the  wool  thereof,  provided 
the  aggregate  market-value  of  said  sheep  shall  not  exceed 
fifty  dollars,  the  necessary  food  for  such  cow,  hogs,  and 
sheep,  for  a  period  not  exceeding  thirty  days  ;  fuel  to  an 
amount  not  greater  in  value  than  twenty -five  dollars ; 
provisions  to  an  amount  not  greater  than  fifty  dollars  ; 
household  furniture  kept  for  use  to  an  amount  not 
greater  than  three  hundred  dollars  ;  and  the  books,  tools, 
or  implements  of  a  trade  or  profession,  to  an  amount 
not  greater  than  one  hundred  dollars  shall  also  be  ex- 
empt ;  and  the  officer  making  the  distraint  shall  sum- 
mon  three  disinterested  householders  of  the  vicinity, 

ft    ' 

who  shall  appraise  and  set  apart  to  the  owner  the  amount 

'  Ost^Tberg  r.  Union  Trust  Co..  93  U.  S.  424.  See,  however,  Depart- 
ment Ruling  of  Januan-  25,  1866.  I.  R.  R.  37. 

2  Alkan  v.  Bean,  8  Bissell,  83;  s.  c.  23  I.  R.  R.  353;  8.  c.  1  Fed.  Cases, 
41«,  420-421. 

-^  bifra.  ^  67. 
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of  property  herein  declared  to  be  exempt."^  This  mode 
of  collection  is  constitutional.^  State  exemption  laws 
do  not  apply  to  proceedings  to  collect  debts  due  to  the 
United  States.^ 

^'  In  such  cases  of  neglect  or  refusal,  the  collector  may 
levy,  or  by  warrant  may  authorize  a  deputy  collector  to 
levy,  upon  all  property  and  rights  to  property,  except 
such  as  are  exempt  by  the  preceding  section,  belonging 
to  such  person,  or  on  which  the  said  lien  exists,  for  the 
payment  of  the  sum  due  as  aforesaid,  with  interest  and 
penalty  for  non-payment,  and  also  of  such  further  sum 
as  shall  be  sufficient  for  the  fees,  costs,  and  expenses  of 
such  levy.* 

^^  All  persons,  and  officers  of  companies  or  corporations, 
are  required,  on  demand  of  a  collector  or  deputy  collector 
about  to  distrain  or  having  distrained  on  any  property, 
or  rights  of  property,  to  exhibit  all  books  containing  evi- 
dence or  statements  relating  to  the  subject  of  distraint, 
or  the  property  or  rights  of  property  liable  to  distraint, 
for  the  tax  due  as  aforesaid.^ 

**When  distraint  is  made,  as  aforesaid,  the  officer 
charged  with  the  collection  shall  make  or  cause  to  be  made 
an  account  of  the  goods  or  effects  distrained,  a  copy  of 
which,  signed  by  the  officer  making  such  distraint,  shall 
be  left  with  the  owner  or  possessor  of  such  goods  or  effects, 
or  at  his  dwelling  or  usual  place  of  business,  with  some 
person  of  suitable  age  and  discretion,  if  any  such  can  be 
found,  with  a  note  of  the  sum  demanded,  and  the  time 
and  place  of  sale ;  and  the  said  officer  shall  forthwith 
cause  a  notification  to  be  published  in  some  newspaper 
within  the  county  wherein  said  distraint  is  made,  if  a 
newspaper  is  published  in  said  county,  or  to  be  publicly 
posted  at  the  post-office,  if  there  be  one  within  five  miles 

1  U.  S.  R.  S.,  section  3187. 

»  Springer  v.  U.  S.,  102  U.  S.  566;  quoted  supra,  §  20. 

»  U.  S.  i\  Howell,  et  al.,  9  Fed.  R.  674. 

*  U.  S.  R.  S.,  section  3188.     See  Hartman  v.  Bean,  99  U.  S.  393. 

5U.  S.  R.  S.,  section  3189. 
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nearest  to  the  residence  of  the  person  whose  property  shall 
be  distrained,  and  in  not  less  than  two  other  public  places. 
Such  notice  shall  specify  the  articles  distrained,  and  the 
time  and  place  for  the  sale  thereof.  Such  time  shall  not 
be  less  than  ten  nor  more  than  twenty  days  from  the  date  of 
such  notification  to  the  owner  or  possessor  of  the  property 
and  the  publication  or  posting  of  such  notice  as  herein 
provided,  and  the  place  proposed  for  the  sale  shall  not  be 
more  than  five  miles  distant  from  the  place  of  making 
such  distraint.  Said  sale  may  be  adjourned  from  time 
to  time  by  said  officer,  if  he  deems  it  advisable,  but  not 
for  a  time  to  exceed  in  all  thirty  days."  ^ 

*'When  property  subject  to  tax,  but  upon  which  the 
tax  has  not  been  paid,  is  seized  upon  distraint  and  sold, 
the  amount  of  such  tax  shall,  after  deducting  the  expense 
of  such  sale,  be  first  appropriated  out  of  the  proceeds 
thereof  to  the  payment  of  the  tax.  And  if  no  assessment 
of  such  tax  has  been  made  upon  such  property,  the  col- 
lector shall  make  a  return  thereof  in  the  form  required 
by  law,  and  the  Commissioner  of  Internal  Revenue  shall 
assess  the  tax  thereon.''*-^ 

"When  any  property  advertised  for  sale  under 
distraint,  as  aforesaid,  is  of  a  kind  subject  to  tax,  and 
the  tax  has  nc^t  bi»en  paid,  and  the  amount  bid  for  such 
property  is  not  equal  to  the  amount  of  the  tax,  the  col- 
lector may  purchase  the  same  in  behalf  of  the  United 
States  for  an  amount  not  exceeding  the  said  tax.  All 
property  so  i)urchased  may  be  sold  by  the  collector,  under 
such  regulations  as  may  be  pn^scrilKHl  by  the  Commis- 
sioner of  Internal  Revenue.  Tlu^  collector  shall  render 
to  the  eommissionc^r  a  distinct  accoimt  of  all  charges 
incurred  in  such  sales,  and,  in  (*ase  of  sale,  shall  pay  into 
the  Treasury  the  surplus,  if  any  there  be,  after  defraying 
all  lawful  charges  and  fcM.^s."^  The  debt  originally  due 
by  virtue  of  the  assessment  of  the  tax  is  merged  in  the 

'  r.  S.  R.  S.,  Bection  ailX).  ^  yj  ,s.  R.  S.,  Ri>otion  3191. 

«  U.  S.  R.  S..  sfH^ion  :nj»2. 


216  Collection  op  the  Tax. 

tax  sale  and  the  purchase  thereof,  to  the  extent  at  least 
of  the  purchase  price.  ^ 

"  In  any  case  of  distraint  for  the  payment  of  the  taxes 
aforesaid,  the  goods,  chattels,  or  effects  so  distrained 
shall  be  restored  to  the  owner  or  possessor,  if  prior  to  the 
sale  payment  of  the  amount  due  is  made  to  the  proper 
officer  charged  with  the  collection,  together  with  the  fees 
and  other  charges  ;  but  in  the  case  of  non-i)ayment  as 
aforesaid,  the  said  officers  shall  proceed  to  sell  the  said 
goods,  chattels,  or  effects  at  public  auction,  and  shall 
retain  from  the  proceeds  of  such  sale  the  amount 
demandable  for  the  use  of  the  United  States,  and  a  com- 
mission of  five  per  centum  thereon  for  his  own  use,  with 
the  fees  and  charges  for  distraint  and  sale,  rendering  the 
overplus,  if  any  there  be,  to  the  person  who  may  be 
entitled  to  receive  the  same."^ 

"In  all  cases  of  sale,  as  aforesaid,  the  certificate  of 
such  sale  shall  he^  prima  facie  evidence  of  the  right  of  the 
officer  to  make  such  sale,  and  conclusive  evidence  of  the 
regularity  of  his  proceedings  in  making  the  sale,  and 
shall  transfer  to  the  purchaser  all  the  right,  title,  and 
interest  of  such  delinquent  in  and  to  the  property  sold  ; 
and  where  such  property  consists  of  stocks,  said  certificate 
shall  be  notice,  when  received,  to  any  corporation,  com- 
pany, or  association  of  said  transfer,  and  shall  be  author- 
ity to  such  corporation,  company,  or  association  to  record 
the  same  on  their  books  and  records  in  the  same  manner 
as  if  transferred  or  assigned  by  the  party  holding  the 
same,  in  lieu  of  any  original  or  prior  certificates,  which 
shall  be  void,  whether  canceled  or  not.  And  said  certif- 
icates, where  the  subject  of  sale  is  securities  or  other 
evidences  of  debt,  shall  be  good  and  valid  receipts  to  the 
person  holding  the  same,  as  against  any  person  holding, 
or  claiming  to  hold,  possession  of  such  securities  or  other 
evidences  of  debt."^ 

>  U.  S.  V.  Wilson,  118  U.  S.  86,  88,  89.  « U.  S.  R.  S.,  Bection  8198. 

»U.S.R.S.,  section  8194. 
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"When  any  property  liable  to  distraint  for  taxes  is 
not  divisible,  so  as  to  enable  the  collector  by  a  sale  of 
part  thereof  to  raise  the  whole  amount  of  the  tax,  with 
all  costs,  charges,  and  commissions,  the  whole  of  such 
property  shall  be  sold,  and  the  surplus  of  the  proceeds  of 
the  sale,  after  satisfying  the  tax,  costs,  and  charges, 
shall  be  paid  to  the  person  legally  entitled  to  receive  the 
same  ;  or,  if  he  cannot  be  found,  or  refuses  to  receive  the 
same,  shall  be  deposited  in  the  Treasury  of  the  United 
States,  to  be  there  held  for  his  use  until  he  makes  applica- 
tion therefor  to  the  Secretary  of  the  Treasury,  who,  upon 
such  application  and  satisfactory  proofs  in  support 
thereof,  shall,  by  warrant  on  the  Treasury,  cause  the 
same  to  be  paid  to  the  applicant."  ^ 

**  When  goods,  chattels,  or  effects,  suflBcient  to  satisfy 
the  tax  imposed  upon  any  person,  are  not  found  by  the 
collector  or  deputy  collector,  he  is  authorized  to  collect 
the  same  by  seizure  and  sale  of  real  estate."  ^ 

"  The  officer  making  the  seizure  mentioned  in  the  pre- 
ceding section  shall  give  notice  to  the  person  whose 
estate  it  is  proposed  to  sell  by  giving  him  in  hand,  or 
leaving  at  his  last  or  usual  place  of  abode,  if  he  has  any 
such  within  the  collection  district  where  said  estate  is 
situated,  a  notice,  in  writing,  stating  what  particular 
estate  is  to  be  sold,  describing  the  same  with  reasonable 
certainty,  and  the  time  when  and  place  where  said  officer 
proposes  to  sell  the  same;  which  time  shall  not  be  less 
than  twenty  nor  more  than  forty  days  from  the  time  of 
giving  said  notice. 

* '  The  said  officer  shall  also  cause  a  notification  to  the 
same  effect  to  be  published  in  some  newspaper  within  the 
county  where  such  seizure  is  made,  if  any  such  there  be, 
and  shall  also  cause  a  like  notice  to  be  posted  at  the  post- 
office  nearest  to  the  estate  to  be  seized,  and  in  two  other 
public  places  within  the  county;   and  the  place  of  said 

'  U.  S.  R.  S.,  section  319."). 

•  U.  S.  R.  8.,  section  3196.    See  also  Brown  r.  Goodwin,  75  N.  Y.  409. 
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sale  shall  not  be  more  than  five  miles  distant  from  the 
estate  seized,  except  by  special  order  of  the  Commissioner 
of  Internal  Revenue. 

^^  At  the  time  and  place  appointed,  the  officer  making 
such  seizures  shall  proceed  to  sell  the  said  estate  at  public 
auction,  offering  the  same  at  a  minimum  price,  including 
the  expense  of  making  such  levy,  and  all  charges  for 
advertising  and  an  officer's  fee  of  ten  dollars. 

**  When  the  real  estate  so  seized  consists  of  several 
distinct  tracts  or  parcels,  the  officer  making  sale  thereof 
shall  offer  each  tract  or  parcel  for  sale  separately,  and 
shall,  if  he  deem  it  advisable,  apportion  the  expenses, 
charges,  and  fees  aforesaid  to  such  several  tracts  or 
parcels,  or  to  any  of  them,  in  estimating  the  minimum 
price  aforesaid. 

^'  If  no  person  offers  for  said  estate  the  amount  of  said 
minimum  price,  the  officer  shall  declare  the  same  to  be 
purchased  by  him  for  the  United  States  ;  otherwise  the 
same  shall  be  declared  to  be  sold  to  the  highest  bidder. 

' '  And  in  case  the  same  shall  be  declared  to  be  purchased 
for  the  United  States,  the  officer  shall  immediately  trans- 
mit a  certificate  of  the  purchase  to  the  Commissioner  of 
Internal  Revenue,  and,  at  the  proper  time,  as  hereafter 
provided,  shall  execute  a  deed  therefor,  after  its  prepara- 
tion and  the  indorsement  of  approval  as  to  its  form  by 
the  United  States  district  attorney  for  the  district  in 
which  the  property  is  situate,  and  shall  without  delay 
cause  tlie  same  to  be  duly  recorded  in  the  proper  registry 
of  deeds,  and  immediately  thereafter  shall  transmit  such 
deeds  to  the  Commissioner  of  Internal  Revenue. 

And  said  sale  may  be  adjourne<l  from  time  to  time  by 
said  officer  for  not  exceeding  thirty  days  in  all,  if  he  shall 
think  it  advisable  so  to  do.  If  the  amount  bid  shall  not 
be  then  and  there  paid,  the  officer  shall  forthwith  proceed 
to  again  sell  said  estate  in  the  same  manner. 

^'And  it  is  hereby  provided,  that  all  certificates  of 
purchase,  and  deeds  of  property  purchased  by  the  United 
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States  under  the  Internal  Revenue  laws,  on  sales  for 
taxes,  or  under  executions  issued  from  United  States 
courts,  which  now  are,  or  hereafter  maybe,  found  in  the 
office  of  any  collector,  United  States  marshal,  or  United 
States  district  attorney,  shall  be  immediately  transmitted 
by  such  officers  respectively  to  the  Commissioner  of 
Internal  Revenue. 

'^  And  it  is  hereby  further  provided,  that  for  the  prep- 
aration and  approval  by  the  United  States  district 
attorney  of  each  deed  as  above  required,  a  fee  of  five 
dollars  shall  be  allowed  to  that  officer,  to  be  paid  by  the 
United  States,  and  which  he  shall  account  for  in  his 
emolument  returns."  ^ 

**  Upon  any  sale  of  real  estate,  as  provided  in  the  pre- 
ceding section,  and  the  payment  of  the  purchase  money, 
the  officer  making  the  seizure  and  sale  shall  give  to  the 
purchaser  a  certificate  of  purchase,  which  shall  set  forth 
the  real  estate  purchased,  for  whose  taxes  the  same  was 
sold,  the  name  of  the  purchaser,  and  the  price  paid  there- 
for ;  and  if  the  said  real  estate  be  not  redeemed  in  the 
manner  and  within  the  time  hereafter  provided,  the  said 
collector  or  deputy  collector  shall  execute  to  the  said 
purchaser,  upon  his  surrender  of  said  certificate,  a  deed 
of  the  real  estate  purchased  by  him  as  aforesaid,  reciting 
the  facts  set  forth  in  said  certificate,  and  in  accordance 
with  the  laws  of  the  state  in  which  such  real  estate  is 
situate  upon  the  subject  of  sales  of  real  estate  under 
execution."*^ 

"  The  deed  of  sale  given  in  pursuance  of  the  preceding 
section  shall  be  prima  facie  evidence  of  the  facts  therein 
stated  ;  and  if  the  proceedings  of  the  officer  as  set  forth 
have  been  sufetantially  in  accordance  with  the  provisions 
of  law,  sliall  be  (considered  and  operate  as  a  conveyance 
of  all  the  right,  title,  and  interest  the  party  delinquent 

'  U.  S.  R.  S.,  section  31»«,  as  amended  by  Act  of  March  1,  1879  ;  20  St. 
at  L.  227,  section  3,  ch.  125  ;  U.  S.  R.  S.,  1  Supp.  2d  Ed.  227. 
'  V.  8.  R.  S..  section  3198. 
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Revenue.  Such  statement  shall  be  signed  by  the  officer 
rendering  the  same,  and  be  verified  by  his  oath  or  affirma- 
tion to  the  effect  that  the  same  is  a  true  and  correct 
statement  of  all  the  taxes  withheld  by  him  for  the  pre- 
ceding month,  with  the  names  and  official  designations 
of  all  the  persons  from  whom  said  tax  was  withheld,  and 
that  said  tax  has  been  paid  by  him  to  a  collector  or 
deputy  collector  of  internal  revenue,  giving  the  name  of 
said  collector  or  deputy  and  the  district  in  which  such 
payment  was  made. "  ^ 

§  60. — Payment  of  Salary  Tax  by  Employers. 

The  act  provides  that  in  estimating  the  annual  gains, 
profits,  or  income  of  the  taxpayer,  shall  be  included  in 
"  that  portion  of  any  income  or  salary  upon  which  a  tax 
has  not  been  paid  by  the  employer,  where  the  employer  is 
required  by  law  to  pay  on  the  excess  over  four  thousand 
dollars."^  There  is  no  provision  in  the  present  income 
tax  law  for  the  payment  of  the  tax  of  an  employe  by  the 
employer,  except  in  the  case  of  officers  or  employes  of  the 
United  States.  The  act  provides  in  a  subsequent  section 
that  "every  corporation  which  pays  to  any  employe  a 
salary  or  compensation  exceeding  four  thousand  dollars 
per  annum  shall  report  the  same  to  the  collector  or 
deputy  collector  of  his  district,  and  said  employe  shall  pay 
thereon,  subject  to  the  exemptions  herein  provided  for, 
the  tax  of  two  per  centum  on  the  excess  of  his  salary 
over  four  thousand  dollars  :  Provided^  That  salaries  due 
to  state,  county,  or  municipal  officers  shall  be  exempt 
from  the  income  tax  herein  levied."^ 

The  language  first  quoted  seems  consequently  to  have 
been  inserted  out  of  abundant  caution.  The  tax  upon 
the  salaries  of  officers  or  employes  of  corporations  are 
paid  by  those  who  receive  them. 

*  Regulation  V. 

•  Act  of  August  28,  1894;  section  28. 
» Act  of  August  28,  1894,  section  38. 
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§  61. — Payment  of  Tax  by  Corporations. 

Payment  of  the  tax  by  corporations,  companies,  and 
associations  is  made  in  the  same  manner  as  the  payment 
of  the  tax  by  individuals.  The  only  matter  that  needs 
special  mention  in  this  connection  is  so  much  of  the  tax 
as  is  affected  by  the  payment  of  a  dividend  by  the  cor- 
poration. The  statute  provides  that  ''  The  net  profits  or 
income  of  all  corporations,  companies,  or  associations," 
upon  which  the  tax  is  payable,  "shall  include  the 
amounts  i)aid  to  shareholders."*  A  previous  section 
provides  :  '*That  in  computing  the  income  of  any  person, 
corporation,  company,  or  association  there  shall  not  be 
included  the  amount  received  from  any  corporation, 
company,  or  association  as  dividends  upon  the  stock  of 
such  corporation,  company,  or  association  if  the  tax  of 
two  per  centum  has  been  paid  upon  its  net  profits  by 
said  corporation,  company,  or  association  as  required  by 
this  act."  ^  It  may  be  held  that  this  is  a  tax  upon  the  net 
profits  of  the  corporation  and  not  upon  the  dividends  of 
shareholders,  which  are  referred  to  merely  as  a  conclusive 
evidence  of  corporate  net  profits.  Under  the  former 
acts  corporate  dividends  were  taxed  eo  nomine.^  It  was 
claimed  under  those  acts  that  companies  were  merely 
authorized  and  were  not  required  to  withhold  the  tax 
from  such  dividends,  and  that  they  might  pay  the  tax, 
charge  the  same  to  their  expense  account,  and  make  the 
payment  to  the  stockholder  free  of  tax.  The  result  of 
this  construction  was  to  give  the  Government  for  the 
tax  of  five  j)er  cent,  five  dollars  for  every  one  hundred 
dollars  paid  to  the  stockholder,  instead  of  five  dollars  for 
every  ninety-five  dollars.  This  practice  was  disapproved 
by  the  Department.* 

»  Sei'tiun  WZ.  «  Section  28. 

*  Section  2y.  M  I.  R.  R.  116. 


CHAPTER  VII. 

COLLECTION  OF  THE  TAX. 

§  62. — Demand. 

The  Revised  Statutes  provide  that  '*  Every  collector 
shall,  from  time  to  time,  cause  his  deputies  to  proceed 
through  every  part  of  his  district  and  inquire  after  and 
concerning  all  persons  therein  who  are  liable  to  pay  a 
special  tax,  and  all  persons  owning  or  having  the  care 
and  management  of  any  objects  liable  to  pay  any  tax, 
and  to  make  a  list  of  such  persons  and  enumerate  said 
objects."^ 

''  It  shall  be  the  duty  of  the  collectors,  or  their  deputies. 

in  their  respective  districts,  and  they  are  authorized,  to 

collect  all  the  taxes  imposed  by  law,  however  the  same 

may  be  designated.     And  every  collector  and  deputy 

collector  shall  give  receipts  for  all  sums  collected  by 
him."  2 

*' Where  it  is  not  otherwise  provided,  the  collector 
shall  in  person  or  by  deputy,  within  ten  days  after 
receiving  any  list  of  taxes  from  the  Commissioner  of 
Internal  Revenue,  give  notice  to  each  person  liable  to 
pay  any  taxes  stated  therein,  to  be  left  at  his  dwelling 
or  usual  place  of  business,  or  to  be  sent  by  mail,  stating 
the  amount  of  such  taxes  and  demanding  payment  there- 
of. If  such  person  does  not  pay  the  taxes,  within  ten 
days  after  the  service  or  the  sending  by  mail  of  such 
notice,  it  shall  be  the  duty  of  the  collector  or  his  deputy 
to  collect  the  said  taxes  with  a  penalty  of  five  per  centum 

»  U.  S.  R.  S.,  section  3172,  as  amended  by  Act  of  August  28,  1894. 
«  U.  S.  R.  S.,  section  3183. 
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additional  upon  the  amount  of  taxes,  and  interest  at  the 
rate  of  one  per  centum  a  month."  ^ 

This  notice  and  demand  is  necessary  in  order  to  entitle 
the  Government  to  a  lien  upon  the  property,  and  to  enable 
it  to  distrain  for  the  tax  and  to  impose  a  penalty  upon  the 
taxpayer.* 

The  Treasury  Regulations  provide  that  "  The  notice 
and  demand  above  mentioned  will  be  given  by  the 
collector  on  Form  17,  and  the  collector  will  observe  care 
in  serving  all  notices  under  the  provisions  of  this  act, 
that  the  lien  may  be  perfected  against  the  party  liable, 
with  interest,  penalties,  and  costs,  as  provided  by  sec- 
tion 3186  of  the  Revised  Statutes,  as  amended.  The 
service  of  notice  on  the  taxpayer,  if  not  present,  may  be 
made  by  leaving  the  same  at  his  residence  or  place  of 
business  with  some  person  of  suitable  age  or  discretion, 
or  by  mailing,  in  which  last  case  the  service  will  be  held 
to  have  been  made  on  the  day  when  the  notice  would 
have  reached  the  taxpayer  in  due  course  of  mail."* 

A  previous  section  of  the  act  provides  that  ^*In  case 
any  such  person  having  a  taxable  income  shall  neglect 
or  refuse  to  make  and  render  such  list  or  return,  or  shall 
render  a  willfully  false  or  fraudulent  list  or  return,  it 
shall  be  the  duty  of  the  collector  or  deputy  collector  to 
make  such  list,  according  to  the  best  information  he  can 
obtain  by  the  examination  of  such  person,  or  any  other 
evidence,  and  to  add  fifty  per  centum  as  a  penalty  to  the 
amount  of  the  tax  due  on  such  list  in  all  cases  of  willful 
neglect  or  refusal  to  make  and  render  a  list  or  return  ; 
and  in  all  cases  of  a  willfully  false  or  fraudulent  list  or 
return  having  been  rendered  to  add  one  hundred  per 
centum  as  a  penalty  to  the  amount  of  tax  ascertained  to 
be  due,  the  tax  and  the  additions  thereto  as  a  penalty  to 
be  assessed  and  collected  in  the  manner  provided  for  in 

'  U.  S.   K.  S.,  sprtion  3184. 

*  Section  :K)  of  Art  of  August  28,  1894  ;  U.  8.  r.  Bristow,  20  Fed.  R.  378, 
and  infra.  ^  64. 

*  Treasury  Regulation  VIIL 
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other  cases  of  willful  neglect  or  refusal  to  render  a  list 
or  return,  or  of  rendering  a  false  or  fraudulent  return."  * 

A  subsequent  section  of  the  act  provides  that  in  case 
of  the  failure  of  the  president  or  other  chief  officer  of  a 
corporation,  company,  or  association,  or  of  the  resident 
manager  or  agent  of  a  foreign  corporation,  company,  or 
association,  to  file  the  requisite  verified  statement  '^  show- 
ing the  amount  of  net  profits  or  income  received  by 
said  corporation,  company,  or  association  during  the 
whole  calendar  year  last  preceding  the  date  of  filing  said 
statement  as  hereinafter  required,  the  corporation,  com- 
pany, or  association  making  default  shall  forfeit  as  a 
penalty  the  sum  of  one  thousand  dollars  and  two  per 
centum  on  the  amount  of  taxes  due,  for  each  month  until 
the  same  is  paid,  the  payment  of  said  penalty  to  be  en- 
forced as  provided  in  other  cases  of  neglect  and  refusal  to 
make  return  of  taxes  under  the  internal  revenue  laws."  ^ 

It  is  also  provided  :  '*  That  no  penalty  shall  be  assessed 
upon  any  person  or  corporation,  company,  or  association 
for  such  neglect  or  refusal  or  for  making  or  rendering  a 
willfully  false  or  fraudulent  return,  except  after  reason- 
able notice  of  time  and  place  of  hearing,  to  be  prescribed 
by  the  Commissioner  of  Internal  Revenue,  so  as  to  give 
the  person  charged  an  opportunity  to  be  heard."  ^  These 
sections  have  been  already  considered.^ 

§  63. — Penalties  for  Default  in  Payment, 

The  act  provides  that  '"The  taxes  on  income  herein 
imposed  shall  be  due  and  payable  on  or  before  the  first 
day  of  July  in  each  year  ;  and  to  any  sum  or  sums  an- 
nually due  and  unpaid  after  the  first  day  of  July  as  afore- 
said, and  for  ten  days  after  notice  and  demand  thereof 
by  the  collector,  there  shall  be  levied,  in  addition  thereto, 

'  Act  of  August  28,  1894,  section  29. 
«  Act  of  Aufj^ust  28,  1894,  section  32. 

*  Act  of  August  28, 1894,  section  29. 

*  Supra,  %i  52. 
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the  sum  of  five  per  centum  on  the  amount  of  taxes  un- 
paid, and  interest  at  the  rate  of  one  per  cent,  per  month 
upon  said  tax  from  the  time  the  same  becomes  due,  as  a 
penalty,  except  from  the  estates  of  deceased,  insane,  or 
insolvent  persons."  ^ 

The  Revised  Statutes  provide,  in  regard  to  Internal  Rev- 
enue taxes  :  ''  When  the  said  tax  is  not  paid  on  or  before 
the  last  day  of  the  month,  as  aforesaid,  the  collector  shall 
add  a  penalty  of  five  per  centum,  together  with  interest 
at  the  rate  of  one  per  centum  per  month,  upon  such  tax 
from  the  time  the  same  became  due  ;  but  no  interest  for 
a  fraction  of  a  month  shall  be  demanded  :  Providedy 
That  notice  of  the  time  when  such  tax  becomes  due  and 
payable  is  given  in  such  manner  as  may  be  prescribed  by 
the  Commissioner  of  Internal  Revenue.  It  shall  then  be 
the  duty  of  the  collector,  in  case  of  the  non-payment  of 
said  tax  on  or  before  the  last  day  of  the  month,  as  afore- 
said, to  demand  payment  thereof,  with  five  per  centum 
added  thereto,  and  interest  at  the  rate  of  one  per  centum 
per  month,  as  aforesaid,  in  the  manner  pr^cribed  by  law  ; 
and  if  said  tax,  penalty,  and  interest  are  not  paid  within 
ten  days  after  such  demand,  it  shall  be  lawful  for  the 
collector  or  his  deputy  to  make  distraint  therefor,  as  pro- 
vided by  law."  2 

A  similar  section  has  been  held  constitutional.^ 

Where  the  refusal  to  pay  taxes  w[is  induced  by  incon- 
sistent Department  rulings  after  suit  for  the  statutory 
penalty  was  pending,  the  court  refused  to  allow  interest 
to  the  Govei'nment  in  a  suit  for  the  collection  of  the 
tax.* 

In  a  suit  in  equity  to  recover  the  amount  of  a  tax  im- 
posed by  a  state  statute,  with  interest  at  the  rate  of 
twelve  per  cent,  until  paid,  the  defendant  admitted  part 
of  the  tax  to  be  due,  and  paid  the  amount  admitted  into 

'  Section  30.  •  U.  S.  R.  S.,  section  3185. 

«  Dowell  r.  Evans,  9  Phila.  364. 

*  U.  S.  r.  Dollar  SavinKS  Bank,  15  I.  R.  R.  193. 
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to  collect  an  income  tax  or  any  other  internal  revenue 
tax.^  Such  a  suit  may  be  brought  even  where  no  assess- 
ment has  been  made.^ 

Such  a  suit  may  be  brought  in  caise  an  assessment  has 
been  made  and  paid  when  the  collector  subsequently  dis- 
covers that  the  first  assessment  was  inadequate.^  Such 
an  action  may  be  brought  after  the  statutory  time  for 
the  assessment  has  elapsed.*  Laches  will  not  bar  such  an 
action  by  the  United  States,^  at  least  unless  it  is  shown 
that  the  delay  has  prejudiced  the  defendant  through  the 
loss  of  evidence  material  to  the  defense.® 

Where  the  United  States  sues  without  any  assessment, 
the  burden  of  proof  rests  upon  the  plaintiff  ;  but  where 
an  action  was  brought  to  collect  income  taxes  for  a 
period  of  ten  years,  the  court  denied  the  defendant  a  bill 
of  particulars  on  the  ground  that  he  knew  the  details  of 
his  own  income  although  he  swore  that  he  was  "  igno- 
rant of  the  particulars  of  the  claim  against  him."  ^ 

In  a  recent  case  the  Supreme  Court  said  :  *^  An 
assessment  is  not  required  by  the  act,  or,  if  made,  con- 
clusive upon  either  party,  and  that  in  an  action  to  re- 
cover the  tax  the  controlling  question  is  not  what  has 
been  assessed  but  what  is  by  law  due."  ® 

The  result  of  a  suit  for  the  taxes  of  one  year  is  not 
res  adjudicata  in  suits  for  the  taxes  of  subsequent  years 
except  in  so  far  as  the  decision  is  binding  as  a  precedent.* 

»  U.  S.  R.  S.,  section  8218. 

«  King  17.  U.  S.,  99  U.  S.  229 ;  Dollar  Savings  Bank  v.  U.  S.,  19 
Wall.  227  ;  U.  S.  v.  Tilden,  24  I.  R.  R.  99 ; 

» King  17.  U.  S.,  99  U.  S.  229. 

<U.  S.  17.  Tilden,  24  I.  R.  R.  99  ;  Little  Miami,  etc.,  R.  R.  Co.  r.  U.  S., 
108,  U.  S.  277,  280 ;  U.  S.  r.  Thompson,  98  U.  S.  486 ;  U.  S.  v.  Beebe,  127 
U.  S.  838 ;  U.  S.  v.  Harley,  180  U.  S.  268 ;  U.  S.  17.  DaUes  Military  Road 
Ck)..  140  U.S.  699. 

•King  17.  U.S.,  99  U.S.  229. 

•  Little  Miami,  etc.,  R.  R.  Co.  v.  U.  S.,  108  U.  S.  277,  280 ;  U.  a  v. 
Little  Miami,  etc.,  R.  R.  Co.,  1  Fed.  R.  700. 

'  U.  S.  17.  Tilden,  10  Benedict,  547. 

•  U.  S.  17.  PhUadelphia  &  Reading  R.  R.  Co.,  123  U.  S.  118,  114,  per 
Mr.  Justice  Orat. 

•  Lake  Shore,  etc.,  R.  R.  Co.  v.  People,  46  Mich.  193. 


Collection  op  the  Tax.  227 

The  Revised  Statutes  provide  that  "  Taxes  may  be  sued 
for  and  recovered  in  the  name  of  the  United  States,  in 
any  proper  form  of  action,  before  any  Circuit  or  District 
Court  of  the  United  States  for  the  district  within  which 
the  liability  to  such  tax  is  incurred,  or  where  the  party 
from  whom  such  tax  is  due  resides  at  the  time  of  the 
commencement  of  the  said  action."^  No  state  statute 
can  cut  off  or  limit  this  remedy.^ 

All  judgments  recovered  in  such  suits  must  be  paid  to 
the  collector  of  the  district.^ 

§  69. — Suits  to  Collect  Penalties. 

The  Revised  Statutes  concerning  internal  revenue  pro- 
vide that  ''It  shall  be  the  duty  of  the  collectors,  in  their 
respective  districts,  subject  to  the  provisions  of  this  title, 
to  prosecute  for  the  recovery  of  any  sums  that  may  be 
forfeited  by  law.  All  suits  for  fines,  penalties,  and  for- 
feitures, where  not  otherwise  provided  for,  shall  be  brought 
in  the  name  of  the  United  States,  in  any  proper  form  of  ac- 
tion, or  by  any  appropriate  form  of  proceeding,  qui  tarn 
or  otherwise,  before  any  Circuit  or  District  Court  of 
the  United  States,  for  the  district  within  which  said 
fine,  penalty,  or  forfeiture  may  have  been  incurred,  or 
before  any  other  court  of  competent  jurisdiction."  *  The 
penalty  may  also  be  levied  with  the  tax  by  distress 
without  suit.^  Separate  suits  for  the  tax  with  interest, 
and  for  the  penalty  maybe  maintained  concurrently;* 
but  only  one  penalty,  can  be  recovered  for  all  failures  to 
make  a  return  prior  to  the  commencement  of  the  action.^ 

The  United  States  are  not  subject  to  costs  when  the 

>  U.  S.  R.  S.,  section  8213. 

«  Dollar  Savings  Bank  v.  U.  S.,  19  WaU.  227,  289. 

'U.  S.  R.  S.,  section  8216. 

*U.  S.  R.  S.,  section  8218. 

*  U.  8.  R.  8.,  section  8185;  supra,  §  69. 

•  U.  S.  V.  Dollar  Savings  Bank,  156  R.  R.  198. 

'  U.  S.  V.  Brooklyn,  etc.,  Ry.  Co.,  14  Fed.  B.  284 ;  U.  S.  v.  N.  T.  Gxuu> 
antee,  etc.,  Co.,  8  Benedict,  269. 
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suit  is  brought  on  information  received  from  a  person 
other  than  a  collector  or  deputy  collector.^  All  judg- 
ments for  penalties  recovered  by  the  United  States  must 
be  paid  to  the  collector  in  the  same  manner  as  internal 
taxes.  ^ 

§  70. — Compromises. 

The  Revised  Statutes  provide  that ''  The  Commissioner 
of  Internal  Revenue,  with  the  advice  and  consent  of  the 
Secretary  of  the  Treasury,  may  compromise  any  civil  or 
criminal  case  arising  under  the  internal  revenue  laws 
instead  of  commencing  suit  thereon  ;  and,  with  the 
advice  and  consent  of  the  said  Secretary  and  the  recom- 
mendation of  the  Attorney  General,  he  may  compromise 
any  such  case  after  a  suit  thereon  has  been  commenced. 
WhenevlBr  a  compromise  is  made  in  any  case  there  shall 
be  placed  on  file  in  the  office  of  the  Commissioner  the 
opinion  of  the  Solicitor  of  Internal  Revenue,  or  of  the 
officer  acting  as  such,  with  his  reasons  therefor,  with  a 
statement  of  the  amount  of  tax  assessed,  the  amount  of 
additional  tax  or  penalty  imposed  by  law  in  consequence 
of  the  neglect  or  delinquency  of  the  person  against  whom 
the  tax  is  assessed,  and  the  amount  actually  paid  in  ac- 
cordance with  the  terms  of  the  compromise."* 

An  agreement  to  dismiss  a  case  on  the  payment  of  costs 
and  entry  of  a  certificate  of  probable  cause  is  in  effect 
a  compromise  and  should  receive  the  consent  of  the  three 
officers  named  in  the  statute,*  but  the  unconditional  dis- 
missal of  a  suit  under  the  directions  of  the  Commissioner 
is  not  such  a  compromise.^ 

A  compromise  implies  some  mutuality  of  concession, 

>  U.  S.  R.  S.,  section  8214. 
«U.  S.  R.  S.,  section  3215. 

•  U.  S.  R.  S. ,  section  3229.  For  an  explanation  of  the  relation  of  these 
three  officers  to  compromise,  see  Opinion  of  Attorney  General  Ashton, 
12  Op.  Att.  Gen.  472. 

*  Attorney  General  Evarts,  12  Op.  Att  Gen.  586. 
•Ibid.,  p.  552. 
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and  the  power  to  compromise  does  not  authorize  a  volun- 
tary relinquishment  of  a  tax  lawfully  assessed  upon  a 
solvent  person.^  The  power,  consequently,  should  not  be 
exercised  except  when  there  is  some  doubt  of  the  legality 
of  the  claim  or  of  the  ability  to  collect.^ 

The  power  to  compromise  a  suit  under  this  statute 
ceases  upon  the  entry  of  judgment.* 

'  Attorney  Geueral  Devens,  16  Op.  Att  Qen,  247. 

«  Attorney  General  Devens,  16  Op.  Att.  Gen.  247.  248. 

*  Attorney  General  Akenuan,  13  Op.  Att.  Gen.  479. 


CHAPTER  VIII. 

REMEDIES  OF  TAXPAYER. 

§  71. — Enumeration  of  Remedies  of  the  Taocpayer. 

The  remedies  of  a  taxpayer  against  an  illegal  income 
tax  may  be  taken  before  or  after  the  collection  of  the  tax. 
The  remedies  before  the  assessment  of  the  tax  are  a  hear- 
ing before  the  deputy  collector  as  to  the  contents  of  the 
return  ;  ^  an  appeal  to  the  collector  from  the  deputy's 
decision  ;  ^  and  an  appeal  to  the  Commissioner  of  Internal 
Revenue  from  the  decision  of  the  collector.^  After  the 
assessment  there  is  what  has  been  heretofore  described 
as  the  appeal  from  the  assessment.*  These  remedies 
have  been  previously  discussed.  If  the  internal  revenue 
district  in  which  the  tax  is  assessed  includes  one  of  the 
territories  or  the  District  of  Columbia,  it  is  possible  that 
the  proceeding  of  some  or  all  of  these  officers  may  be  re- 
viewed by  the  writ  of  certiorari,  mandamus,  or  prohibi- 
tion. It  is  probable  also  that  the  proceedings  of  the 
Commissioner  of  Internal  Revenue  may  be  reviewed  by 
one  or  more  such  writs. °  He  may  perhaps  also  be  per- 
sonally liable  in  damages  for  an  assessment  upon  income 
which  is  exempt  from  the  tax.^  The  collection  of  the  tax, 
if  it  or  the  warrant  for  its  levy  is  void,  may  be  resisted 
by  force.  ^  The  remedies  after  the  collection  of  the  tax  are 
appeals  to  the  Commissioner  of  Internal  Revenue,  suits 
against  the  United  States  ®  and  suits  against  the  Collector 
of  Internal  Revenue.® 

^  Supra,  %4n,  «5upra,  §48.  » Sfupra,  §  48.  *5ttpra,§  54. 

» Infray  §  78. 

«  Cutting  V.  Gilbert,  5  Blatchf .  259 ;  8.  C.  21.  R.  R.  94 ;  8.  C  6  Fed.  Cas. 
1079,  180 ;  infra,  §  79. 
'  Infra,  §  77.  •  Infra,  §  83.  •  Infra,  §  79. 
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§  72. — Injunctions. 

When  the  income  tax  was  first  imposed  during  the 
civil  war,  a  number  of  applications  were  made  for  injunc- 
tions against  its  assessment  or  collection.  To  prevent 
this  practice,  Congress  inserted  a  section  in  the  Act  of 
March  2d,  1867,  ^  which  has  been  incorporated  in 
the  Revised  Statutes  as  follows  :  *  *  No  suit  for  the  pur- 
pose of  restraining  the  assessment  or  collection  of  any  tax 
shall  be  maintained  in  any  court."*  Under  this  pro- 
vision, it  has  been  held  that  wherever  a  tax  is  imposed 
by  a  person  in  office  having  authority  in  the  assessment 
of  taxes  for  the  United  States,  who  acts  under  color  of 
the  statute,  no  injunction  will  be  issued  to  restrain  its 
collection,  no  matter  how  erroneous  the  assessment  may 
be,  and  although  the  person  against  whom  the  assess- 
ment is  made  does  not  own  the  property  taxed.*  "  It 
is  sufficient  that  a  statute  has  authorized  the  as- 
sessor to  entertain  the  general  subject  of  taxation  ;  that 
it  was  in  fact  entertained,  and  a  judgment,  lawful  or  un- 
lawful, was  rendered  concerning  it."*  It  seems  that  the 
unconstitutionality  of  the  statute  imposing  the  tax  will 
not  authorize  the  issue  of  an  injunction.^  It  has  been 
held  that  a  mandatory  injunction  requiring  a  collector  of 
internal  revenue  to  accept  an  export  bond  for  spirits  in  a 
bonded  warehouse  and  to  allow  their  withdrawal  for  ex- 
port without  payment  of  taxes,  is  in  effect  a  bill  to 
restrain  the  collection  of  internal  revenue  taxes  and  can- 
not be  granted.^  * '  The  inhibition  of  section  3224  applies  to 
all  assessments  of  taxes  made  under  color  of  their  offices 

'  14  St.  at  L.,  ch.  169,  §  10,  p.  475.  «U.  S.  R.  S.,  section  8224. 

» Kensett  r.  Stivers,  10  Fed.  R.  517  ;  Pullan  r.  Kinsinger,  2  Abb.  U.  S. 
94  ;  Howland  r.  Soule,  Deady,  413 ;  Delaware  R,  Co.  r.  Prettyman,  17 
Int.  Rev.  Rec.  351  ;  Kissinger  v.  Bean,  7  Bias.  60;  Alkan  r.  Bean,  23 
Int.  Rev.  Rec.  351  ;  United  States  v.  Black,  11  Blatchf.  588.  But  see 
Frayser  r.  Russell,  3  Hughes,  227. 

*  Emmons,  J.,  in  Pullan  r.  Kinsinger,  2  Abb.  U.  S.  94,  99. 

^  Robbins  r.  Freeland,  14  I.  R.  R.  28  ;  Shelton  v.  Piatt ;  139  U.  S.  591, 
598. 

•  ^liles  r.  Johnson,  59  Fed.  R.  88. 
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by  internal  revenue  officers."  *'  The  remedy  of  a  suit  to 
recover  back'  the  tax  after  it  is  paid  is  provided  by  statute, 
and  a  suit  to  restrain  its  collection  is  forbidden.  The 
remedy  so  given  is  exclusive,  and  no  other  remedy  can 
be  substituted  for  it.  Such  has  been  the  current  of  de- 
cisions in  the  Circuit  Courts  of  the  United  States,  and  we 
are  satisfied  it  is  a  correct  view  of  the  law."  ^  This  pro- 
hibition is  constitutional,  since  the  remedy  by  injunction 
is  not  a  remedy  at  common  law,  and  therefore  the  statute 
does  not  deny  the  citizen  a  right  to  legal  process.*  *'  The 
system  prescribed  by  the  United  States  in  regard  to  both 
customs  duties  and  internal  revenue  taxes,  of  stringent 
measures,  not  judicial,  to  collect  them,  with  appeals  to 
specified  tribunals,  and  suits  to  recover  back  moneys  ille- 
gally exacted,  was  a  system  of  corrective  justice  intended 
to  be  complete,  and  enacted  under  the  right  belonging  to  the 
Government  to  prescribe  the  conditions  on  which  it  would 
subject  itself  to  the  judgment  of  the  courts  in  the  collec- 
tion of  its  revenues.  In  the  exercise  of  that  right,  it  de- 
clares, by  section  3224,  that  its  officers  shall  not  be 
enjoined  from  collecting  a  tax  claimed  to  have  been  un- 
justly assessed,  when  those  officers,  in  the  course  of 
general  jurisdiction  over  the  subject-matter  in  question, 
have  made  the  assignment  and  claim  that  it  is  valid."  ^ 
The  prohibition  was  held  to  apply  so  as  to  forbid  an  in- 
junction against  assessments  made  and  warrants  for 
collection  issued  prior  to  the  enactment  of  the  original 
statute.*  It  has  been  suggested  that  an  injunction  might 
be  granted    to    restrain    an    unlawful    increase  of   an 

'  Mr.  Justice  Blatchford,  in  Snyder  r.  Marks,  109  U.  S.  189,  193  ;  citing 
Rowland  r.  Soule,  Deady,  413 ;  Pullan  v.  Kinsinger,  2  Ablxjtt  U.  S.  94  ; 
Robhina  v.  Freeland,  14  Int.  Rev.  Rec.  28  ;  Delaware  R.  R.  Co.  v.  Pretty- 
man,  17  Id.  99 ;  United  States  v.  Black,  11  Blatclif.  538,  543  ;  Kissinger 
r.  Bean,  7  Bissell,  60;  United  States  r.  Pacific  Railroad,  4  Dillon,  66,  69; 
Alkan  v.  Bean,  23  Int.  Rev.  Rec.  351 ;  Kensett  r.  Stivers,  18  Blatchford, 
897. 

» Pullan  V,  Kinsinger,  2  Abb.  U.  S.  94. 

'  Mr.  Justice  Blatchford,  in  Snyder  v.  Marks,  109  U.  S.  189,  194. 

*  Kensett  v.  Stivers,  18  Blatchf .  897. 
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assessment  when  sufficient  ground  for  equitable  relief 
was  shown.  ^  An  injunction  by  a  state  court  against 
the  assessment  or  collection  of  a  Federal  tax  will  be 
vacated  after  a  removal  of  the  case  into  a  Federal  court.^ 
This  statute  does  not  apply  so  as  to  forbid  an  injunction 
by  a  Federal  court  against  the  collection  or  assessment  of 
taxes  by  state  or  municipal  authorities  in  a  proper  case 
for  relief.^  Judge  Hughes  in  the  Circuit  Court  of  the 
United  States  for  the  eastern  district  of  Virginia  granted 
an  injunction  against  the  assessment  of  the  tax  against  a 
citizen  who  had  already  paid  all  that  was  due.  That 
judge  said  :  ''  His  threatened  levy  was  for  what  was  not 
a  tax,  and  it  was  threatened  to  be  made  in  a  manner 
which  set  at  nought  the  provisions  of  section  3371.  It  was 
a  clear  case  for  the  exercise  of  the  restraining  power  of  the 
court ;  and  was  not  a  case  falling  within  either  the  letter 
or  spirit  or  intention  of  section  3224."  * 

§  73. — Applications  for  the  Writs  of  Mandamus^  Certio- 
rari and  Prohibition  against  Collectors  and  Dep- 
uty Collectors  of  Internal  Revenue. 

Neither  the  Circuit  nor  the  District  Courts  of  the 
United  States  have  the  ix)wer  to  grant  writs  of  man- 
damus,^ certiorari,®  or  prohibition,^  except  as  incidental 

^Magee  r.  Denton,  5  Blatchf.  130,  A.  D.  1863. 

*  Kissinger  v.  Bean,  7  Bissell,  60. 

*In  re  Tyler,  149  U.  S.  164  ;  Stato  Railroad  Tax  Casea,  92  U.  S.  675, 
613 ;  Schulenl)erg,  Boekeler  Lumber  Co.  v.  Town  of  Hayward,  20  Fed. 
R.  422,  424.     But  set?  Wells  r.  Central  Vermont  R.  R.  Co.,  14  Blatchf.  426. 

*  Frayer  v.  Russell,  3  Hughes,  327,  330; 

«  Mcintyro  r.  Wood,  7  Crancli  504  ;  McClung  r.  Silliman,  6  Wheat. 
598 ;  Graham  r.  Norton,  15  Wall.  427  ;  Bath  County  r.  Amy,  13  Wall 
244  ;  County  of  Greene  v.  Daniel,  102  U.  S.  187  ;  Davenport  v.  County  of 
DcHlge,  105  U.  S.  287  :  Louisiana  v,  Jumel,  107  U.  S.  711, 727.  See  Foster  s 
Federal  Practice,  J^  363. 

*  U.  S.  R.  S.,  section  716 ;  U.  8.  v.  Young,  94  U.  S.  258,  260 ;  Ex  jxirte 
Van  Orden,  3  Blatchf.  106 ;  In  re  >iartin.  5  Bhitchf.  803  ;  Fowler  v, 
Lindsey,  3  Dall.  411.    See  Foster's  Ftnleral  Practice,  8365. 

'  lie  Bininger,  7  Blatchf.  159  ;  U.  S.  R.  S.,  section  716.  Seo  Fosters 
Federal  Practice,  g  362. 
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'^  No  suit  for  the  recovery  of  taxes,  or  of  any  fine, 
penalty,  or  forfeiture,  shall  be  commenced  unless  the 
Commissioner  of  Internal  Revenue  authorizes  or  sanc- 
tions the  proceedings  :  Provided^  That  in  case  of  any  suit 
for  penalties  or  forfeitures  brought  upon  information  re- 
ceived from  any  person,  other  than  a  collector  or  deputy 
collector,  the  United  States  shall  not  be  subject  to  any 
costs  of  suit.^ 

^  *  It  shall  be  the  duty  of  the  Commissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  to  establish  such  regulations,  not  inconsistent 
with  law,  for  the  observance  of  revenue  officers,  district 
attorneys,  and  marshals,  respecting  suits  arising  under 
the  internal  revenue  laws  in  which  the  United  States 
is  a  party,  as  may  be  deemed  necessary  for  the  just 
responsibility  of  those  officers  and  the  prompt  collection 
of  all  revenues  and  debts  due  and  accruing  to  the  United 
States  under  such  laws.^ 

"  All  judgments  and  moneys  recovered  or  received  for 
taxes,  costs,  forfeitures,  and  penalties  shall  be  paid  to 
the  collectors  as  internal  taxes  are  required  to  be  paid."  ^ 

' '  It  shall  be  lawful  for  any  court  in  which  any  suit  or 
criminal  proceeding  arising  under  any  internal  revenue 
laws  may  be  pending,  to  continue  the  same  at  any  stage 
thereof,  for  good  cause  shown  on  motion  by  the  district 
attorney. "  * 

§  67. — Suits  by  the  United  States  to  Foreclose  Liens  for 
Taxes. 

A  suit  by  the  United  States  to  foreclose  their  lien 
for  taxes,  although  less  expeditious  than  a  statutory  sale, 
may  be  more  prudent  when  the  amount  of  the  tax  is 
large,  since  a  judicial  sale  under  the  decree  of  a  court  will 
produce  higher  bids  on  account  of  the  greater  security  on 
his  title  which  the  purchaser  thus  obtains. 

»  U.  S.  R.  S.,  section  3214.  «  U.  S.  R.  S.,  section  3215. 

3  U.  S.  R.  S.,  section  3216.  *  U.  S.  R.  S.,  section  8231. 
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The  Revised  Statutes  provide  that  **  In  any  case  where 
there  has  been  a  refusal  or  neglect  to  pay  any  tax,  and 
it  has  become  necessary  to  seize  and  sell  real  estate  to 
satisfy  the  same,  the  Commissioner  of  Internal  Revenue 
may  direct  a  bill  in  chancery  to  be  filed,  in  a  District  or 
Circuit  Court  of  the  United  States,  to  enforce  the  lien  of 
the  United  States  for  tax  upon  any  real  estate,  or  to 
subject  any  real  estate  owned  by  the  delinquent,  or  in 
which  he  has  any  right,  title,  or  interest,  to  the  payment 
of  such  tax.  All  persons  having  liens  upon  or  claiming 
any  interest  in  the  real  estate  sought  to  be  subjected  as 
aforesaid,  shall  be  made  parties  to  such  proceedings,  and 
be  brought  into  court  as  provided  in  other  suits  in  chan- 
cery therein.  And  the  said  court  shall,  at  the  term  next 
after  the  parties  have  been  duly  notified  of  the  proceed- 
ings, unless  otherwise  ordered  by  the  court,  proceed  to 
adjudicate  all  matters  involved  therein,  and  finally  de- 
termine the  merits  of  all  claims  to  and  liens  upon  the 
real  estate  in  question,  and,  in  all  cases  where  a  claim  or 
interest  of  the  United  States  therein  is  established,  shall 
decree  a  sale  of  such  real  estate,  by  the  proper  officer  of 
the  court,  and  a  distribution  of  the  proceeds  of  such 
sale  according  to  the  findings  of  the  court  in  respect  to 
the  interests  of  the  parties  and  of  the  United  States."^ 
Other  suits  to  enforce  liens  by  the  United  States  can 
ordinarily  be  brought  only  in  the  District  Courts.^  Suits 
in  rem  to  enforce  penalties  or  forfeitures  under  the 
internal  revenue  laws  may  be  brought  either  in  the 
Circuit  or  District  Courts.^  Suits  in  rem  to  enforce  pen- 
alties and  forfeitures  under  the  customs  laws,  except  in 
special  cases,  can  be  brought  only  in  the  District  Courts.* 

§  Cj^,— Suits  in  Personam  by  the  United  States  to  Collect 
Internal  Revenue  Taxes, 

The  United  States  may  sue  in  indebitatus  assumpsit 

'  r.  S.  R.  S.,  section  3207.  'U.  S.  R.  S.,  section  563. 

»  U.  8.  R.  S.,  section  3213  ;  Coffey  r.  U.  S.,  116  U.  S.  427. 

*  U.  8.  R.  S.,  section  563  ;  Coflfey  r.  U.  S.,  116  U.  S.  427.  433. 
15 
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to  correct  an  erroneous  interpretation,  by  the  aid  of  the 
executive  department,  of  a  statute  of  doubtful  meaning.^ 
This  limitation  is  not  usual.  Ordinarily,  courts  will 
grant  a  mandamus  in  case  of  such  mistakes  by  exe- 
cutive officers  upon  the  ground  that  they  are  bound  to 
know  the  law,  and  that  the  courts  will,  consequently, 
interfere  to  compel  them  to  observe  it,  even  though  they 
have  acted  in  good  faith. ^  Whether  or  not  this  doctrine 
would  be  extended  to  prevent  the  issue  of  the  mandamus 
against  the  Commissioner  of  Internal  Revenue  to  com- 
pel him  to  allow  a  deduction  from  the  assessment  of  in- 
come exempt  from  the  tax,  or  which  the  taxpayer  is 
entitled  to  have  deducted,  is  unsettled.  It  has  been 
held  by  the  courts  of  different  states  that  where  there 
is  no  statutory  review  of  the  correction  of  errors  in 
the  assessment  of  a  tax,  a  mandamus  will  be  granted 
for  that  purpose,  provided  that  the  evidence  is  undis- 
puted, so  that  the  duty  of  the  assessor  to  allow  the  correc- 
tion is  clear.  ^ 

§  75. — Certiorari   against    Commissioner   of    Internal 
Revenue. 

''The  writ  of  certiorari  is  a  writ  issued  from  a  supe- 
rior to  an  inferior  court,  ordering  the  latter  to  certify  to 

>  U.  S.  ea?  rel.  Dunlap  v.  Black,  128  U.  S.  40,  48  ;  Decatur  r.  Paulding, 
14  Pet.  497  ;  U.  S.  ex  rel  Redfield  r.  Windom,  137  U.  S.  686,  644  ;  Foster's 
Federal  Practice  (2d  ed.),  §  363a. 

•  State  ex  rel.  Carpenter  v.  Hastings,  10  Wis.  518 ;  State  ex  rel.  Poe  r. 
Raine  (Ohio)  25  N.  E.  Rep.  54 ;  s.c.  47  Ohio  St.  447  ;  People  ex  rel.  Otsego 
County  Bank  v.  Board  of  Supervisors,  51  N.  Y.  401,  408. 

*  People  ex  rel.  Genesee  County  Bank  v.  Olmstead,  45  Barbour  (N.  Y.) 
644,  per  Daniels,  J. ;  Gorver  and  Martin,  J  J. ,  concurring  ;  People  ex  rel. 
Lincoln  r.  Barton,  44  Barbour  (N.  Y.)  148  :  s.c.  29  How.  Pr.  (N.  Y.)  371 ; 
People  ex  rel.  Nostrand  v.  Wilson,  7  N.  Y.  Supp.  727  ;  State  r.  Raine  (O.), 
25  N.  E.  Rep.  54  ;  Stater.  Ck)vington,  s.c.  14  S.  E.  Rep.  499  ;  Smith  i\ 
King,  14  Oregon,  10  ;  s.c.  12  Pac.  Rep.  8 ;  Spelling  on  Extraordinary 
Relief,  §  1534.  See,  however,  as  to  the  view  that  certiorari  and  not 
mandamus  is  the  proper  remedy  to  review  the  decision  of  the  assessor  or 
board  of  assessors.  People  ex  rel.  Osbom  v,  Gilon,  9  N.  Y.  Supp.  212 ; 
Spelling  on  Extraordinary  Relief,  §  1967. 
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the  former  certain  proceedings  before  it.^  At  common 
law,  the  writ  was  issued  for  two  purposes  :  as  an  appellate 
proceeding  for  the  re-examination  of  some  action  of  an 
inferiomtribunal ;  and  as  an  auxiliary  process  to  enable 
the  court  to  obtain  further  information  in  respect  to  some 
matter  already  before  it  for  adjudication. "  ^  The  Supreme 
Court  of  the  District  of  Columbia  has  the  power  to  grant 
a  writ  of  certiorari  in  order  to  re-examine  the  decision 
of  an  inferior  tribunal  within  that  district  and  determine 
whether  its  proceedings  have  been  irregular  or  without 
jurisdiction.*  *^  A  writ  of  certiorari,  when  its  object  is 
not  to  remove  a  case  before  trial,  or  to  supply  defects  in 
a  record,  but  to  bring  up,  after  judgment,  thfi  proceed- 
ings of  an  inferior  court  or  tribunal  whose  procedure  is 
not  according  to  the  course  of  the  common  law,  is  in  the 
nature  of  a  writ  of  error.  Although  the  granting  of  the 
writ  of  certiorari  rests  in  the  discretion  of  the  court, 
yet  after  the  writ  has  been  granted  and  the  record  certi- 
fied in  obedience  to  it,  the  questions  arising  upon  that 
record  must  be  determined  according  to  fixed  rules  of 
law,  and  their  determination  is  reviewable  on  error."* 
Of  late  years  there  has  been  a  strong  tendency  on  the 
part  of  the  courts  to  extend  this  remedy  in  order  to 
review  proceedings  of  administrative  officers  which  are 
of  a  qitasi-judicial  nature,  when  there  is  no  other  ade- 
quate remedy.  The  Supreme  Court  of  the  District  of 
Columbia  even  after  a  sale  for  taxes  may  review  by 
certiorari  and  quash  the  proceedings  of  the  District 
Board  of  Equalization  in  assessing  a  tax  upon  exempt 
property.*    The  same  court  has  issued  the  writ  against 

'  Foster's  Federal  Practice,  §  365  ;  citing  U.  S.  r.  Young,  94  U.  S.  258, 
259.     See  Harris  v.  Barber,  129  U.  S.  366,  369. 

«  Fosters  Federal  Practice,  § 365  ;  citing U.  S.  r.  Young,  94 U.  S.  258, 
259. 

»  Harris  v.  Barber,  129  U.  S.  866. 

*  Mr.  Justice  Gray,  in  Harris  v.  Barber,  129  U.  S.  866,  869. 

*  State  r.  City  of  Elizabeth.  18  Atl.  Rep.  5 ;  8.  c.  N.  J.  Law  ;  Remey  r. 
Assessors  of  Sunset,  80  la.  470  ;  8.  C.  45  N.  W.  Rep.  899  ;  Spelling  oo 
Extraordinary  Relief,  g  1967. 
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the  TreapSurer  of  the  United  States  and  the  commissioners 
of  the  district  to  set  aside  an  invalid  assessment  of 
district  taxes.*  Where  the  district  tax  was  assessed 
on  different  kinds  of  property  as  a  unit  and  par*  of  the 
property  was  not  subject  to  taxation  the  whole  assess- 
ment was  set  aside  when  the  court  could  not  from  the 
record  separate  the  illegal  tax  on  the  exempt,  from 
that  on  the  taxable,  property.^  There  seems  to  be  no 
reason  in  principle  why  the  same  relief  should  not  be 
extended  to  review  the  proceedings  of  the  Commissioner 
of  Internal  Revenue  on  the  correction  of  the  collector's 
list  or  the  assessment  of  the  income  tax.  That  the.  act 
of  assessment  is  judicial  in  its  nature  cannot  well  be 
questioned.*  Where  an  assessor  of  taxes  acts  beyond  his 
jurisdiction  by  assessing  taxes  upon  persons  or  property 
who  are  exempt,  it  is  a  frequent  practice  for  the  courts 
to  review  his  proceedings  and  quash  the  assessment  by 
the  writ  of  certiorari.*  The  rule  is  thus  laid  down  by 
Mr.  Spelling  in  his  excellent  book  on  Extraordinary 
Relief  :  **  To  authorize  certiorari  to  review  and  quash 
the  proceedings  of  tribunals  charged  with  duties 
pertaining  to  taxation,  there  must  be  some  irregularity 
fatally  affecting  their  legality.  It  does  not  lie  on  account 
of  mistake  or  mere  error  of  judgment.  Nor  can  an 
error  in  the  amount  of  an  assessment  or  tax  levied  by  the 
proper  authority,  when  there  is  no  error  in  the  principle 
of  apportionment,  be  corrected  by  certiorari,  otherwise 
if  the  asssessment  be  made  on  erroneous  principles."^ 

'  Alexandria  C.R.  &  S.  B.  Co.  r.  District  of  Columbia,  5  Mackey,  376. 

•  Wood  V.  District  of  Columbia,  6  Mackey  142  ;  citing  Ewing  v.  St. 
Louis,  5  WaU.  413 ;  Gaither  r.  Watkins,  60  Md.  577. 

•Delaware  R.  Co.  v.  Pretty,  17  I.  R.  R.  09 ;  s.  c.  7  Fed.  Cas.  408 ;  Doll 
r.  Evans,  6  Phila.  364  ;  s.  c.  7  Fed.  Cas.  855,  857. 

*  Alexandria  C.  R.  &  N.  S.  B.  Co.  r.  District  of  Columbia,  5  Mackey, 
876,  884  ;  citing  Santa  Clara  Co.  v.  Southern  Pac.  R.  R.  Co.,  1180  S.  394. 

^  State  ex  rel.  Benedictine  Sisters  v.  City  of  Elizabeth,  80  N.  J.  Law, 
347 ;  8.  c.  13  Atl.  Rep.  5 ;  Remey  v.  Board  of  Equalization  of  City  of 
Burlington,  80  la,  470 ;  8.  a  45  N.  W.  Rep.  897  ;  Spelling  on  Extra- 
ordinary Relief,  §  1967. 
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A  recent  New  York  case  holds  that  certiorari  and  not 
mandamus  is  the  proper  remedy  to  set  aside  an  assess- 
ment against  a  person  over  whom  the  assessing  body  had 
no  jurisdiction.^  That  was  an  application  for  a  manda- 
mus to  compel  the  board  of  assessors  to  strike  from  the 
assessment  list  the  name  of  the  relator  and  substitute 
that  of  the  real  owner  of  the  property  affected.  Mr. 
Justice  Lawrence  said,  at  special  term  :  ^*  Conceding 
all  that  the  relator  states  in  his  moving  papers  to  be 
established,  this  is  not  a  proper  case,  in  my  opinion, 
for  granting  the  mandamus  which  is  asked  for.  The 
court  will  not  by  mandamus  direct  a  quasi-judicisl 
tribunal  what  to  do.  It  can  only  set  the  board  of 
assessors  in  motion  where  it  has  refused  to  act.  {People 
V.  Common  Council,  78  N.  Y.  37,  and  cases  cited  by 
Rapallo,  J.)  Here  the  board  of  assessors  has  acted,  and 
has  rendered  its  judgment  upon  the  question  referred  to 
in  the  relator's  affidavits.  If  the  decision  of  the  board 
of  assessors  was  wrong,  mandamus  is  not  the  proper 
remedy  for  obtaining  a  review  of  its  decision.  Such  a 
review  may  be  obtained  on  the  writ  of  certiorari."^ 
The  writ  of  certiorari  has  been  granted,  in  Tennessee, 
to  set  aside  a  distress  warrant  illegally  issued  for  the 
collection  of  taxes,  and  a  penalty  illegally  imposed.^  It 
is  surprising  that  no  attempt  to  obtain  the  writ  against 
the  Commissioner  of  Internal  Revenue  appears  to  have 
been  made. 

§  76. —  Writs  of  Prohibition  against  Commissioner  of 
Internal  Revenue. 

The  writ  of  prohibition  is  a  writ  issuing  out  of  a  court 

*  Spelling  on  Extraordinary  Relief,  §  1967,  citing  Leroy  v.  Mayor,  20 
Johnson  (N.  Y.)  430;  Baldwin  r.  Calkins,  10  Wendell  (N.  Y.)  167; 
Burton  r.  Brooklyn,  2  Wendell  (N.  Y.)  895  ;  Gibbe  r.  Hampden,  19 
Pick.  (Mass.)  298. 

*  People  ex  rd.  Osborn  r.  Gilon,  ^  N.  Y.  Supp.  212,  218.  The  General 
Terra,  speaking  through  Judge  Bradt,  affirmed  the  case  upon  this 
opinion.  See,  however,  the  cases  cited  in  §  74,  note  8,  supra^  which 
allowed  the  writ  of  mandamus  in  similar  cases. 

'  Spears  v.  Loague,  6  Coldwell  (Tenn.)  421. 
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of  superior  jurisdiction,  and  directed  to  an  inferior  court 
for  the  purpose  of  preventing  the  inferior  tribunal  from 
usurping  a  jurisdiction  to  which  it  is  not  entitled.^  In 
later  times,  the  use  of  this  writ  has  been  extended  so 
as  to  review  the  quasi-judicisil  proceedings  of  adminis- 
trative officers  and  courts,  such  as  railroad  commission- 
ers, county  commissioners,  and  commissioners  of  roads, 
and  to  prevent  them  from  exceeding  their  jurisdiction.^ 
'*  Commissioners  and  other  bodies  are  often  vested 
with  judicial  powers  in  the  performance  of  their  duties, 
and  carrying  out  the  objects  of  their  creation  ;  and  where 
such  guasi-judicial  bodies  exceed  their  judicial  powers, 
prohibition  will  lie  against  them."  *  It  seems  that  the 
Supreme  Court  of  the  District  of  Columbia  has  the 
power  to  issue  writs  of  prohibition  directed  to  inferior 
courts  within  its  territorial  jurisdiction.*  The  writers 
have  found  no  case  in  which  the  writ  of  prohibition  has 
been  granted  by  the  Supreme  Court  of  the  district 
against  an  officer  of  the  United  States  ;  but  there  seems 
to  be  no  reason  why  that  court  should  not  follow  the 
modern  practice  of  state  courts  in  that  respect. 

It  has  been  held  in  California  that  the  writ  of  prohi- 
bition will  not  issue  against  a  tax  collector  who  has  re- 
ceived process  for  execution  to  restrain  him  from  per- 
forming the  duties  of  his  office  ;  ^  nor  against  a  tax  as- 
sessor to  prevent  his  sale  of  property  for  a  tax  imix)sed 
upon  other  property  not  owned  by  the  person  against 
whom  the  tax  was  assessed,^  upon  the  ground  that  the 

'  High  on  Extraordinary  Remedies.  §  762  ;  Foster's  Fed.  Pr.,  §  362. 

*  Chandler  v,  Massachusetts  R.  R.  Commr's,  141  Mass.  208  ;  Connec- 
ticut River  R.  R  Co.  i\  Fianklin  County  Commr's,  12  Mass.  50  ;  State  r. 
Commissioners,  1  Mill  (S.  C.)  55. 

*  Spelling  on  Extraordinary  Relief,  §  1744. 

*  See  the  argument  of  Messrs.  Jeff  Chandler  and  Heppa  Houston, 
in  Smith  V.  Whitney,  116  U.  S.  167,  173;  U.  S.  v.  Schurz,  102  U.  S. 
378;  Price  r.  State,  8  Gill  (Md.)  295,  310;  Act  of  February  27,  1881, 
eh.  69,  section  2   (18  St.  at  L.  253). 

*  Hobart  v.  Tillson,  66  Cal.  210;  Le  Conte  v.  Beverly,  57  C^.  267. 

*  Farmers'  Co-operative  Union  r.  Tresher,  62  Cal.  407. 
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acts  thus  sought  to  be  restrained  were  ministerial  and 
not  judicial.  There  would  seem  to  be  little  doubt  of  the 
judicial  nature  of  the  assessment  of  the  income  tax  by 
the  Commissioner  of  Internal  Revenue.^ 

It  may  be  that  the  constitutionality  of  the  act  can  be 
tested  by  an  application  for  this  writ  against  the  Com- 
missioner of  Internal  Revenue. 

§  77. — Action  against  Commissioner  of  Internal  Revenue, 

There  is  a  distinction  by  Mr.  Justice  Nelson  in  a  case 
under  the  former  tax  on  bankers  and  brokers,^  that  the 
assessor  is  personally  liable  in  case  of  an  assessment  in 
property  exempt  from  the  tax.^  "  I  regard  the  liability 
of  the  assessor  as  settled,  in  a  case  of  illegal  assessment, 
by  which  I  mean  an  assessment  on  property  or  business 
not  liable  to  the  tax.  This  is  a  naked  trespass,  where 
the  property  or  business  is  disturbed  by  pretense  of  the 
authority.  Even  a  court  of  special  and  limited  jurisdic- 
tion is  liable,  in  cases  where  its  powers  are  carried  beyond 
its  jurisdiction."*  Since  then  the  office  of  assessor  has 
been  abolished  and  his  duties  transferred  to  the  Commis- 
sioner of  Internal  Revenue.* 

§  78. — Resistance  to  Levy. 

Where  the  tax  is  void  and  not  voidable  and  the  dis- 
tress warrant  shows  that  upon  its  face,  the  taxpayer 
may  resist  the  levy  by  force.  The  serious  consequences, 
however,  of  resistance  to  a  Federal  officer,  which  may  be 
criminal  if  the  taxpayer's  view  of  the  law  is  not  sus- 
tained by  the  courts,®  make  it  advisable  to  either  allow 
the  collector  to  collect  the  tax  by  distress,  without  resist- 

'  Delaware  R.  Co.  v.  Prettyman,  17  I.  R.  R.  99  ;  s.  c.  7  Fed.  Cas.  401 ; 
Doll  r.  Evans,  9  Phila.  8.  c.  7  Fed.  Cas.  155,  167. 

«  Act  of  June  30.  1864,  13  St.  at  L.  223  ;  as  amended  by  Act  of  March  3, 
1865,  13  St.  at  L.  469. 

»  Cutting  r.  Gilbert,  5  Blatchf .  259  :  s.  c  .  2  I.  R.  R.  94  ;  s.  c.  6  Fed. 
Cas.  1079,  1081. 

*  Cutting  V,  Gilbert,  5  Blatchf.  259 ;  8.  C.  2  I.  R.  R.  94  ;  8.  c.  6  Fed.  Cas. 
1079,  1081. 

»  U.  S.  R.  S.,  sec.  3182  ;  supra,  §  .  •  See  U.  S.  R  S.,  section  5946. 
16 
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ance,  and  then  to  sue  him  for  trespass  or  conversion,  or 
to  pay  the  tax  under  protest  and  then  sue  for  its  recovery. 

§79. — Appeals  to  the    Commissioner  for  a  Retiini   of 
Taxes. 

The  Revised  Statutes  provide  that  : 

"  The  Commissioner  of  Internal  Revenue,  subject  to  regula- 
tions prescribed  by  the  Secretary  of  the  Treasury,  is  authorized, 
on  appeal  to  him  made,  to  remit,  refund,  and  pay  back  all  taxes 
erroneously  or  illegally  assessed  or  collected,  all  penalties  col- 
lected without  authority,  and  all  taxes  that  appear  to  be  un- 
justly assessed  or  excessive  in  amount,  or  in  any  manner 
wrongfully  collected;  also  to  repay  to  any  collector  or  deputy 
collector  the  full  amount  of  such  sums  of  money  as  may  be  re- 
covered against  him  in  any  court,  for  any  internal  taxes  col- 
lected by  him,  with  the  cost  and  expenses  of  suit ;  also  all  dam- 
ages and  costs  recovered  against  any  assessor,  assistant  asses- 
sor, collector,  deputy  collector,  or  inspector,  in  any  suit  brought 
against  him  by  reason  of  anything  done  in  the  due  performance 
of  his  official  duty:  Promded^  That  where  a  second  assess- 
ment is  made  in  case  of  a  list,  statement,  or  return  which  in 
the  opinion  of  the  collector  or  deputy  collector  was  false  or 
fraudulent,  or  contained  any  understatement  or  undervaluation, 
such  assessment  shall  not  be  remitted,  nor  shall  taxes  collected 
under  such  assessment  be  refunded,  or  paid  back,  unless  it  is 
proved  that  said  list,  statement,  or  return  was  not  false  or 
fraudulent,  and  did  not  contain  any  understatement  or  under- 
valuation.* 

"No  suit  shall  be  maintained  in  any  court  for  the  recovery 
of  any  internal  tax  alleged  to  have  been  erroneously  or  illegally 
assessed  or  collected,  or  of  any  penalty  claimed  to  have  been 
collected  without  authority,  or  of  any  sum  alleged  to  have  been 
excessive  or  in  any  manner  wrongfully  collected,  until  appeal 
shall  have  been  duly  made  to  the  Commissioner  of  {the)  Internal 
Revenue,  according  to  the  provisions  of  law  in  that  regard,  and 
the  regulations  of  the  Secretary  of  the  Treasury  established  in 
pursuance  thereof,  and  a  decision  of  the  Commissioner  has  been 
had  therein  :  Provided^  That  if  such  decision  is  delayed  more 

>  U.  S.  R.  S.,  section  8220. 
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than  six  months  from  the  date  of  such  appeal,  then  the  said 
suit  may  be  brought,  without  first  having  a  decision  of  the 
Commissioner  at  any  time  within  the  period  limited  within  the 
next  section."  * 

"  No  suit  or  proceeding  for  the  recovery  of  any  internal  tax 
alleged  to  have  been  erroneously  or  illegally  assessed  or  col- 
lected, or  of  any  penalty  alleged  to  have  been  collected,  without 
authority,  or  of  any  sum  alleged  to  have  been  excessive  or  in 
any  manner  wrongfully  collected,  shall  be  maintained  in  any 
court,  unless  the  same  is  brought  within  two  years  next  after 
the  cause  of  action  accrued :  Promded,  That  actions  for  such 
claims  which  accrued  prior  to  June  six,  eighteen  hundred  and 
seventy- two,  may  be  brought  within  one  year  from  said  date ; 
and  that  where  any  such  claim  was  pending  before  the  Com- 
missioner, as  provided  in  the  preceding  section,  an  action  there- 
on may  be  brought  within  one  year  after  such  decision  and  not 
after.  But  no  right  of  action  which  was  already  barred  by 
any  statute  on  the  said  date  shall  be  revived  by  tliis  section."  * 

"  All  claims  for  the  refunding  of  any  internal  tax  alleged  to 
have  been  erroneously  or  illegally  assessed  or  collected,  or  of 
any  penalty  alleged  to  have  been  collected  without  authority,  or 
of  any  sum  alleged  to  have  been  excessive  or  in  any  manner 
wrongfully  collected,  must  l)e  presented  to  the  Commissioner  of 
Internal  Revenue  within  two  years  next  after  the  cause  of 
action  accrued:  Provided^  Th.at  claims  which  accrued  prior 
to  June  six,  eighteen  hundred  and  seventy-two,  may  be  pre- 
sented to  the  commissioner  at  any  time  within  one  year  from 
said  date.  But  nothing  in  this  section  shall  be  construed  to 
revive  any  right  of  action  which  was  already  barred  by  any 
statute  on  that  date."  • 

Whether  the  appeal  provided  for  in  the  foregoing 
sections  is  at  the  present  time  necessary  under  all 
circumstances  may  possibly  be  open  to  question.  If  the 
taxpayer  has  actually  resisted  the  original  assessment 
by  proceedings  before  the  commissioner,  it  might  seem 
to  be  a  useless  proceeding  to  raise  the  same  issues  again 
before  the  same  officer  after  payment,  and  there  are  ju- 

'  Rev.  St.,  section  8226.  •  Rev.  St.,  section  3327. 

*Rev.  St.,  section  8228. 
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than  six  months  from  the  date  of  such  appeal,  then  the  said 
suit  may  be  brought,  without  first  having  a  decision  of  the 
Commissioner  at  any  time  within  the  period  limited  within  the 
next  section."  ^ 

"  No  suit  or  proceeding  for  the  recovery  of  any  internal  tax 
alleged  to  have  been  erroneously  or  illegally  assessed  or  col- 
lected, or  of  any  i)enalty  alleged  to  have  been  collected,  without 
authority,  or  of  any  sum  alleged  to  have  been  excessive  or  in 
any  manner  wrongfully  collected,  sh.all  be  maintained  in  any 
court,  unless  the  same  is  brought  within  two  years  next  after 
the  cause  of  action  accrued :  Provided,  That  actions  for  such 
claims  which  accrued  prior  to  June  six,  eighteen  hundred  and 
seventy- two,  may  be  brought  within  one  year  from  said  date  ; 
and  that  where  any  such  claim  was  pending  before  the  Com- 
missioner, as  provided  in  the  preceding  section,  an  action  there- 
on miiy  be  brought  within  one  year  after  such  decision  and  not 
after.  But  no  right  of  action  which  was  already  barred  by 
any  statute  on  the  said  date  shall  be  revived  by  this  section."  * 

"  All  claims  for  the  refunding  of  any  internal  tax  alleged  to 
have  been  erroneously  or  illegally  assessed  or  collected,  or  of 
any  penalty  alleged  to  have  been  collected  without  authority,  or 
of  any  sum  alleged  to  have  been  excessive  or  in  any  manner 
wrongfully  collected,  must  be  presented  to  the  Commissioner  of 
Internal  Revenue  within  two  years  next  after  the  cause  of 
action  accrued:  Provided^  That  claims  which  accrued  prior 
to  June  six,  eighteen  hundred  and  seventy-two,  may  be  pre- 
sented to  the  commissioner  at  any  time  within  one  year  from 
said  date.  But  nothing  in  this  section  shall  be  construed  to 
revive  any  right  of  action  which  was  already  barred  by  any 
statute  on  that  date."  • 

Whether  the  appeal  providefl  for  in  the  foregoing 
sections  is  at  the  present  time  necessary  under  all 
circumstances  may  possibly  be  open  to  question.  If  the 
taxpayer  has  actually  resisted  the  original  assessment 
by  proceedings  before  the  commissioner,  it  might  seem 
to  be  a  useless  proceeding  to  raise  the  same  issues  again 
before  the  same  officer  after  payment,  and  there  are  ju- 

'  Rev.  St.,  section  3226.  »  Rev.  St.,  section  3327. 

»  Rev.  St.,  section  8228. 
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ance,  and  then  to  sue  him  for  trespass  or  conversion,  or 
to  pay  the  tax  under  protest  and  then  sue  for  its  recovery. 

§79. — Appeals  to  the    Commissioner  for  a  Return   of 
Taxes. 

The  Revised  Statutes  provide  that  : 

*'  The  Commissioner  of  Internal  Revenue,  subject  to  regula- 
tions prescribed  by  the  Secretary  of  the  Treasury,  is  authorized, 
on  appeal  to  him  made,  to  remit,  refund,  and  pay  back  all  taxes 
erroneously  or  illegally  assessed  or  collected,  all  penalties  col- 
lected without  authority,  and  all  taxes  that  api)ear  to  be  un- 
justly assessed  or  excessive  in  amount,  or  in  any  manner 
wrongfully  collected ;  also  to  repay  to  any  collector  or  deputy 
collector  the  full  amount  of  such  sums  of  money  as  may  be  re- 
covered against  him  in  any  court,  for  any  internal  taxes  col- 
lected by  him,  with  the  cost  and  expenses  of  suit ;  also  all  dam- 
ages and  costs  recovered  against  any  assessor,  assistant  asses- 
sor, collector,  deputy  collector,  or  inspector,  in  any  suit  brought 
against  him  by  reason  of  anything  done  in  the  due  performance 
of  his  oflBcial  duty :  Provided,  That  where  a  second  assess- 
ment is  made  in  case  of  a  list,  statement,  or  return  which  in 
the  opinion  of  the  collector  or  deputy  collector  was  false  or 
fraudulent,  or  contained  any  understatement  or  undervaluation, 
such  assessment  shall  not  be  remitted,  nor  shall  taxes  collected 
under  such  assessment  be  refunded,  or  paid  back,  unless  it  is 
proved  that  said  list,  statement,  or  return  was  not  false  or 
fraudulent,  and  did  not  contain  any  understatement  or  under- 
valuation.^ 

"No  suit  shall  be  maintained  in  any  court  for  the  recovery 
of  any  internal  tax  alleged  to  have  been  erroneously  or  illegally 
assessed  or  collected,  or  of  any  penalty  claimed  to  have  been 
collected  without  authority,  or  of  any  sum  alleged  to  have  been 
excessive  or  in  any  manner  wrongfully  collected,  until  appeal 
shall  have  been  duly  made  to  the  Commissioner  of  (the)  Internal 
Revenue,  according  to  the  provisions  of  law  in  that  regard,  and 
the  regulations  of  the  Secretary  of  the  Treasury  established  in 
pursuance  thereof,  and  a  decision  of  the  Commissioner  has  been 
had  therein :  Provided,  That  if  such  decision  is  delayed  more 

1  U.  S.  R.  S.,  section  8220. 
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than  six  months  from  the  date  of  such  appeal,  then  the  said 
suit  may  be  brought,  without  first  having  a  decision  of  the 
Commissioner  at  any  time  within  the  period  limited  within  the 
next  section."  ^ 

"  No  suit  or  proceeding  for  the  recovery  of  any  internal  tax 
alleged  to  have  been  erroneously  or  illegally  assessed  or  col- 
lected, or  of  any  penalty  alleged  to  have  been  collected,  without 
authority,  or  of  any  sum  alleged  to  have  been  excessive  or  in 
any  manner  wrongfully  collected,  shall  be  maintained  in  any 
court,  unless  the  same  is  brought  within  two  years  next  after 
the  cause  of  action  accrued :  Provided,  That  actions  for  such 
claims  which  accrued  prior  to  June  six,  eighteen  hundred  and 
seventy-two,  may  be  brought  within  one  year  from  said  date  ; 
and  that  where  any  such  claim  was  pending  before  the  Com- 
missioner, as  provided  in  the  preceding  section,  an  action  there- 
on may  be  brought  within  one  year  after  such  decision  and  not 
after.  But  no  right  of  action  which  was  already  barred  by 
any  statute  on  the  said  date  shall  be  revived  by  this  section."  ^ 

"  All  claims  for  the  refunding  of  any  internal  tax  alleged  to 
have  been  erroneously  or  illegally  assessed  or  collected,  or  of 
any  penalty  alleged  to  have  been  collected  without  authority,  or 
of  any  sum  alleged  to  have  been  excessive  or  in  any  manner 
wrongfully  collected,  must  be  presented  to  the  Commissioner  of 
Internal  llevenue  within  two  years  next  after  the  cause  of 
action  accrued:  Provided^  That  claims  which  accrued  prior 
to  June  six,  eighteen  hundred  find  seventy-two,  may  be  pre- 
sented to  the  commissioner  at  any  time  within  one  year  from 
said  date.  But  nothing  in  this  section  shall  be  construed  to 
revive  any  right  of  action  which  was  already  barred  by  any 
statute  on  that  date."  • 

Whether  the  appeal  provided  for  in  the  foregoing 
sections  is  at  the  present  time  necessary  under  all 
circumstances  may  possibly  be  open  to  question.  If  the 
taxpayer  has  actually  resisted  the  original  assessment 
by  proceedings  before  the  commissioner,  it  might  seem 
to  be  a  useless  proceeding  to  raise  the  same  issues  again 
before  the  same  officer  after  payment,  and  there  are  ju- 

'  Rev.  St.,  section  8226.  •  Rev.  St.,  section  3227. 

*  Rev.  St.,  section  8228. 
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dicial  intimations  to  the  same  effect.*  It  is  probably- 
safer  practice  for  the  taxpayer,  even  though  he  has 
taken  an  appeal  to  the  Commissioner  of  Internal  Rev- 
enue from  the  first  assessment  of  the  tax,  to  make  a  sub- 
sequent appeal  for  a  remission  of  the  same  after  its 
payment.^  Where  the  first  assessment  has  been  set  aside 
and  a  second  assessment  made,  a  new  appeal  should  be 
taken  to  the  commissioner  if  it  is  desired  to  contest 
the  second  assessment.*  When  suit  is  brought  by  the 
taxpayer  against  the  collector  or  deputy  collector  for 
the  recovery  of  the  tax,  the  burden  of  proof  is  upon 
him  to  show  that  his  appeal  has  been  taken  and  de- 
cided, or  else  that  decision  was  delayed  more  than  six 
months  from  the  date  of  the  appeal.*  The  written 
appeal,  or  a  certified  copy  thereof,  must,  therefore,  be 
produced  and  put  in  evidence  or  its  loss  accounted  for, 
since  that  is  the  best  evidence  of  the  appeal.^  A  letter 
of  the  commissioner  is  not  sufficient  evidence  of  the 
decision  of  the  appeal ;  proof  must  be  given  by  the 
production  of  the  official  records,  or  duly  authenticated 
copies  of  the  same.^  A  certificate  endorsed  on  the  appeal 
^'  examined  and  rejected,"  signed  by  some  one  unknown 
to  the  court,  without  evidence  to  show  that  the  com- 
missioner adopted  it  as  his  decision,  is  not  competent 
proof  of  the  decision.' 

''An  informal  appeal  to  the  commissioner,  which  is 
satisfactory  to  him  and  is  accepted  as  such,  is  a  suffi- 
cient presentation  of  a  claim  to  lay  the  foundation  of  a 
more  formal  application  to  be  made  in  conformity  to  the 

'  Judge  HuoHES  in  U.  S.  r.  Myers,  3  Hughes,  239,  243.  See  also  San 
Francisco  Saving,  etc.,  Society  v,  Gary,  17  I.  R.  R.  109  ;  afRrmed  on 
another  point  in  Gary  v.  San  Francisco  Savings,  etc.,  Society,  104  U.  S. 
615  ;  but  see  further  Amson  v.  Murphy,  115  U.  S.  579. 

» U.  S.  R.  S.,  section  3226 ;  Arnson  v.  Murphy,  115  U.  S.  579,  585. 

«Gheathara  r.  U.  S.,  92  U.  S.  85. 

*U.  S.  R.  S.,  section  3226';  Lauer  r.  U.  S.,  5  Gt.  a.  447;  Hubbard  v. 
Kelley,  8  W.  Va.  46. 

»  Hubbard  v.  KeUey,  8  W.  Va.  46.     •  Hubbard  r.  KeUey,  8  W.  Va.  46. 

'  Lauer  v.  U.  S.,  5  Ct.  Q.  447. 


Rekedies  of  Taxpayer.  245 

regulations,  when  required  by  the  commissioner,  as  was 
done  in  the  present  case."^  '*Atthe  time  of  the  pay- 
ment of  this  tax  the  claimant  entered  a  protest  against 
its  legality.  A  protest  has  never  been  held  by  the  Com- 
missioner of  Internal  Revenue  to  be  necessary  as  a  con- 
dition precedent  to  the  right  of  a  claimant  to  appeal  to 
him  and  to  obtain  a  refund  of  taxes  illegally  assessed 
and  collected.  If  this  protest  was  in  writing  and  was 
forwarded  to  the  conunissioner,  he  may  have  found 
from  its  language  that  it  was  made  as,  and  was  sufficient 
for  a  primary  application  or  presentation  of  a  claim  for 
a  refund."^ 

The  appeal  may  be  lodged  with  the  appropriate  col- 
lector. Such  a  practice  is  advantageous  both  to  the  tax- 
payer and  the  commissioner's  office.*  In  the  prosecution 
of  his  appeal  the  taxpayer  is  not  to  be  prejudiced  by 
mistakes  or  errors  in  the  commissioner's  office.  They 
are  not  within  his  control.* 

The  action  of  the  commissioner  upon  an  application 
for  the  return  of  a  tax  is  his  own  independent  action, 
and  is  not  controlled  by  the  necessity  of  sending  the 
papers  to  the  Secretary  of  the  Treasury  for  his  "con- 
sideration and  advisement."*  When,  however,  the 
commissioner  had  certified  that  a  claim  had  been  ex- 
amined and  allowed  and  thereupon  transmitted  it  to  the 
secretary  for  such  consideration  and  advisement  and  the 
secretary  had  disapproved  it,  it  was  held  that  there  had 
as  yet  l)een  no  such  final  allowance  as  would  confer 
rights  against  the  Government.® 

'  /.  6.,  to  permit  of  amendment  and  at  the  same  time  to  save  all  rights 
as  to  statutory  f)eri(Kl  (14  Op.  Att.  Gen.  615).  Richardson,  C.  J.,  in  case  of 
the  National  Bank  of  Newcastle  v.  U.  S.,  15  Wall.  225,  229. 

«  Richardson,  C.  J.,  in  First  Nat.  Bank  of  Greencastle,  15  Ct.  CI.  225, 
at  p.  229. 

»U.  S.  V.  Savings  Bank,  104  U.  S.  728,  affirming  8.  c.  16  Ct.  CI.  335  ; 
U.  S.  V.  Harmon,  147  U.  S.  268 ;  but  see  Contra,  Cotton  Press  Co.  r. 
Collector,  1  Woods,  296. 

*  Dunnegan  v.  U.  S.,  17  Ct  CI.  247,  259;  Woolner  v.  U.  S.,  13  Ct.  CI. 865. 
»  Sybrandt  v.  V.  S.,  19  Ct.  Ci,  461. 

*  Dupasseur  r.  U.  S.,  19  Ct  CL  1;  Stateebury  r.  U.  S.,  146  U.  S.  196. 


246  Remedies  of  Taxpayer. 

The  appeal  under  discussion  is  an  appeal  after  payment 
of  the  tax,  and  would  seem  to  be  in  the  nature  of  a  re- 
quest for  a  repayment.  The  decision  of  the  commissioner 
thereon  determines  the  form  of  the  taxpayer  s  subsequent 
proceedings.  "Until  an  appeal  is  taken  to  the  com- 
missioner no  suit  whatever  can  be  maintained  to  recover 
back  taxes  illegally  assessed  or  erroneously  paid.  If  on 
the  appeal  the  claim  is  rejected,  an  action  lies  against 
the  collector  (Rev.  St.,  sec.  3226),  and  through  him,  on 
establishing  the  error  or  illegality,  a  recovery  can  be  had. 
If  the  claim  is  allowed,  and  payment  for  any  cause  re- 
fused, suit  may  be  brought  directly  against  the  Grovem- 
ment  in  the  Court  of  Claims.  *  *  *  A  rejected  claim 
may  be  prosecuted  against  the  collector,  and  an  allowed 
claim,  not  paid,  may  be  sued  for  in  the  Court  of  Claims. 
To  say  the  least  the  decision  of  the  commissioner  on  the 
appeal  is  sufficient  to  determine  whether  one  form  of 
remedy  shall  be  resorted  to  by  the  claimant,  or  the 
other."  ^ 

If  the  commissioner  decides  the  appeal  in  favor  of  the 
taxpayer,  he  certifies  the  result  to  the  taxpayer  in  a 
form  of  which  the  following  is  an  illustration  :  * 

"  [Form  No.  680.] 

"  Schedule  of  claims  for  the  refunding  of  taxes  erroneously  as- 
sessed and  paid^  which  have  been  examined  and  allowed. 


District. 

Claimants. 

Amomit. 

1st  Ta. 

J.  0.  Nixon. 

Total, 

Sl,092  55 

§1,092  55 

(( 


I  hereby  certify  that  the  foregoing  claims  for  the  refund- 


»  WxrrE,  C.  J.,  in  U.  S.  r.  Savings  Bank,  104  U.  S.  728,  at  p.  734. 
«  Taken  from  Nixon  v.  U.  S.,  18  Ct.  a.  448,  at  p.  451. 
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ing  of  taxes  erroneously  assessed  and  paid  have  been  examined 
and  allowed. 

"H.  C.  Rogers, 

"  Acting   Cotnmi8sio7ier, 

"  Office  Internal  Revenue,  Aug,  28th,  1879. 


(( 
(( 


Com  mi 8,  of  Int,  Rev,  in  accoufU  with  United  States^  Cr, 
By  this  amount  for  the  refunding  of  taxes  erroneously  as- 
sessed and  collected  sis  per  schedule  No.  680. 

One  claim,  January,  76 $1,092.55 

Judgment,  etc $880.00 

Interest 189.20 

1,069.20 

Costs 23.35 


Total $1,092.55 


n 


This  certificate  is  to  be  presented  through  the  account- 
ing officers  to  the  Treasury  Department,  because  the  com- 
missioner is  not  a  disbursing  officer,  and  the  Treasury 
Department  may  then  pay  the  claim.  The  Department, 
however,  may  refuse  to  pay,  and  the  taxpayer  must  take 
steps  to  compel  payment. 

It  is  now  settled  that  the  Court  of  Claims  has  jurisdic- 
tion to  entertain  a  suit  on  ah  allowance  like  the  forego- 
ing.^ The  allowance  is  in  the  nature  of  an  account 
stated,  and  conclusive  in  his  favor  against  the  Govern- 
ment.^ Whether  the  allowance  can  be  impeached  is  a 
question  that  seems  not  decided  ;*  but  there  is  a  dictum 
that  it  may,  on  the  equitable  grounds  of  fraud  and  mis- 
take and  that  the  burden  of  proof  would  in  such  case 
rest  upon  the  Government.*  If  made  withoutjurisdiction 
it  is  void.^    When  the  amount  of  the  claim  does  not  ex- 

»  U.  S.  r.  Savings  Bank,  104  U.  S.  728. 

«  U.  S.  r.  Kaufman,  96  U.  S.  567;  U.  S.  v,  Barnett,  154 U.  S.  676;   Nixon 
r.  U.  S.,  18  Ct.  CI.  448. 
•U.S.  r.  Kaufman,  96  U.  S.  567. 

*  First  National  Bank  of  Greencastle  v.  U.  S.,  15  Ct.  CI.  225,  231. 
»  Seat,  Admr.  r.  U.  S.  18  Ct.  CI.  458. 
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ceed  one  thousand  dollars,  the  District  Courts  of  the 
United  States  have  jurisdiction  to  entertain  suit ;  and 
so  the  Circuit  Courts  of  the  United  States  have  such 
jurisdiction,  if  the  claim  exceeds  one  thousand  dollars  and 
does  not  exceed  ten  thousand  dollars.^  Such  suits  in  the 
Circuit  and  District  Courts  must  be  brought  in  the 
district  of  the  plaintiff's  residence.^ 

It  was  held  in  one  case  that  the  commissioner  might 
revoke  his  allowance  at  any  time  before  payments,^  but 
it  is  difficult  to  reconcile  that  decision  with  the  cases 
holding  that  the  allowance  gives  an  immediate  right  of 
action  against  the  Gk)vernment.* 

If,  however,  the  commissioner  decides  the  appeal 
against  the  taxpayer,  the  situation  is  quite  different 
from  that  heretofore  considered.  A  refusal  to  allow  the 
claim  is  not  subject  to  review  in  the  Court  of  Claims,^  but 
the  taxpayer  must  establish  his  claim  by  suit.  Section 
3226  of  the  Revised  Statutes  authorizes  (by  implication)  a 
suit  against  the  collector,  the  conditions  and  incidents  of 
which  are  fully  considered  elsewhere.^  If  suit  is  brought 
it  is  unquestionably  the  better  practice  to  notify  the 
Treasury  officials,  although  it  has  been  held  unnecessary 
so  to  do.' 

After  a  final  judgment  in  Jfavor  of  the  taxpayer,  when 
a  writ  of  error  has  been  taken  he  should  again  present 
his  claim  so  established  to  the  commissioner.  Even  then, 
it  is  said  in  one  case,  that  the  judgment  is  not  conclusive 
against  the  Government,  because  by  virtue  of  the  pro- 
visions of  §  3220  of  the  Revised  Statutes  the  commissioner 
may  review  any  judgment  against  a  collector.^    The 

'  24  Stat,  at  L.,  ch.  a59,  §§  2  and  5  ;  Tucker,  Act  of  March  3,  1887 
« Ibid. 

*  Ridgway  v.  U.  S.  18  Ct.  a.  707. 

*  U.  S.  i\  Kaufman,  96  U.  S.,  567;  U.  S.  v,  Barnett,  154  U.  S.  676; 
Nixon  r.  U.  S.,  18  Ct.  CI.  448. 

*  Boehm  r.  U.  S.,  21  Ct.  CI.  « Infra,  %  79. 

'  Nixon  r.  U.  S..  18  Ct.  CI.  448;  Dunnegan  r.  U.  S.,  17  Ct.  CI.  247. 
8  Dunnegan  v.  U.  S.,  17  Ct.  CI.  247. 
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firet  decision  of  the  commissioner  disallowing  the  claim 
does  not  prevent  him  from  subsequently  allowing  a  pay- 
ment on  a  judgment  against  the  collector.^ 

§  80. — Jurisdiction  of  Suits  by  Taxpayer  after  Payment 
or  Collection. 

A  suit  against  a  collector  or  deputy  collector  to  collect 
a  tax  paid  under  protest,  or  for  trespass  on  account  of 
the  illegal  collection  of  the  tax,  arises  under  the  Constitu- 
tion and  laws  of  the  United  States.^  It  may  be  main- 
tained in  a  Circuit  Court  of  the  United  States  no  matter 
how  small  is  the  amount  involved.^  Unless  a  constitu- 
tional question  is  raised,  it  may  be  reviewed  on  writ  of 
error  by  the  Circuit  Court  of  Appeals.*  If  a  constitutional 
question  is  raised,  the  whole  case  may  be  reviewed  by 
the  Supreme  Court  of  the  United  States.*  Such  suits 
may  also  be  brought  in  the  State  Courts.®  The  judgment 
of  the  State  Court  in  such  a  case  may  be  reviewed  by  the 
Supreme  Court  of  the  United  States  on  writ  of  error  by 
the  defendant.^  Such  an  action,  when  brought  in  a 
State  Court,  may  also  be  removed  into  the  Circuit  Court 
of  the  United  States  by  the  defendant  under  section  643 
of  the  Revised  Statutes,  which  provides  : 

"  When  any  civil  suit  or  criminal  prosecution  is  commenced 

•  Nixon  r.  U.  S.,  18  Ct.  a.  448. 

«  Ames  r.  Hager,  36  Fed.  R.  129.  See  also  U.  8.  t?.  Mooney,  116  U.  S. 
104,  107.     See  Foster's  Federal  Practice,  §§  15,  17. 

»  Ames  V.  Hager,  36  Fed.  R.  129.  See  also  U.  S.  r.  Mooney,  116  U.  S. 
104,  107.  See  Foster's  Feileral  Practice.  g§  15, 17;  Commissioners  of  Sink- 
ing Fund  r.  Buckner,  48  Fed.  R.  543. 

*  Evart's  Act  of  March  8,  1891,  26  St.  at  L..  ch.  517,  p.  826;  Hubbard  v. 
Soby,  146  U.  S.  56  ;  U.  S.  r.  Hopewell,  51  Fed.  R.  798,  799  ;  ac,  148  U.  S. 
217  ;  Louisville  Public  Free  Home  Co.  r.  Collector,  49  Fed.  R.  561.  See 
Foster's  Federal  Practice  (2d  ed.)  24,  Chapter  XXXUI. 

»  Evarfs  Act  of  March  3,  1891.  ch.  517,  p.  827,  §  5. 

«  Collector  r.  Hubbard.  12  Wall.  1  ;  Hubbard  r.  Kelley,  8  W.  Va.  76; 
Assessor  r.  Osbom,  5  Wall.  567,  572. 

^  Collector  r.  Hubbard,  12  Wall.  1.  See,  for  the  practice  on  such  a 
writ  of  error,  Foster's  Federal  Practice  (2d  ed.),  Chapter  XXXIU. 
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in  any  court  of  a  state  against  any  officer  appointed  under  or 
acting  by  authority  of  any  revenue  law  of  the  United  States 
now  or  hereafter  enacted,  or  against  any  person  acting  under 
or  by  authority  of  any  such  officer,  on  account  of  any  act  done 
under  color  of  his  office  or  of  any  such  hiw,  or  on  account  of  any 
right,  title,  or  authority  claimed  by  such  officer  or  other  person 
under  any  such  law ;  or  is  commenced  against  any  person 
holding  property  or  estate  by  title  derived  from  any  such  officer, 
and  affects  the  validity  of  any  such  revenue  law ;  or  is  com- 
menced against  any  officer  of  the  United  States,  or  other 
person,  on  account  of  any  act  done  under  the  provisions  of  Title 
XXVI.,  '  The  Elective  Franchise,'  or  on  account  of  anyright, 
title,  or  authority  claimed  by  such  officer  or  other  person  under 
any  of  the  said  provisions,  the  said  suit  or  prosecution  may, 
at  any  time  before  the  trial  or  final  hearing  thereof,  be  removed 
for  trial  into  the  Circuit  Court  next  to  be  holden  in  the  district 
where  the  same  is  pending,  upon  the  petition  of  such  defendant 
to  said  Circuit  Court,  and  in  the  following  manner :  Said  petition 
shall  set  forth  the  nature  of  the  suit  or  prosecution,  and  be 
verified  by  affidavit ;  and,  together  with  a  certificate  signed  by 
an  attorney  or  counselor-at-law  of  some  court  of  record  of  the 
state  where  such  suit  or  prosecution  is  commenced,  or  of  the 
United  States,  stating  that,  as  counsel  for  the  petitioner,  he 
has  examined  the  proceedings  against  him,  and  carefully  in- 
quired into  all  the  matters  set  forth  in  the  petition,  and  that  he 
believes  them  to  be  true,  shall  be  presented  to  the  said  Circuit 
Court,  if  in  session,  or  if  it  be  not,  to  the  clerk  thereof  at  his 
office,  and  shall  be  filed  in  said  office.  The  cause  shall  there- 
upon be  entered  on  the  docket  of  the  Circuit  Court,  and  shall 
proceed  as  a  cause  originally  commenced  in  that  court ;  but 
all  bail  and  other  security  given  upon  such  suit  or  prosecution 
shall  continue  in  like  force  and  effect  as  if  the  same  had  pro- 
ceeded to  final  judgment  and  execution  in  the  State  Court. 
When  the  suit  is  commenced  in  the  State  Court  by  summons, 
subpoena,  petition,  or  any  process  except  capias,  the  clerk  of 
the  Circuit  Court  shall  issue  a  writ  of  certiorari  to  the  State 
Court,  requiring  it  to  send  to  the  Circuit  Court  the  record  and 
proceeding  in  the  cause.  When  it  is  commenced  by  capiasy 
or  by  any  other  similar  form  of  proceedhig  by  which  a  ]>ersonal 
arrest  is  ordered,  be  shall  issue  a  writ  of  habeas  corpus  cum 
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causa^  a  duplicate  of  which  shall  be  delivered  to  the  clerk  of 
the  State  Court,  or  left  at  his  of&ce,  by  the  mai-shal  of  the  district, 
or  his  deputy,  or  by  some  person  duly  authorized  thereto ;  and 
thereupon  it  shall  be  the  duty  of  the  State  Court  to  stay  all 
further  proceedings  in  the  cause,  and  the  suit  or  prosecution, 
upon  delivery  of  such  process,  or  leaving  the  same  as  aforesaid, 
shall  be  held  to  be  removed  to  the  Circuit  Court,  and  any  further 
proceedings,  trial,  or  judgment  therein  in  the  State  Court  shall 
be  void.  And  if  the  defendant  in  the  suit  or  prosecution  be 
in  actual  custody  or  mesne  process  therein,  it  shall  be  the  duty 
of  the  marshal,  by  virtue  of  the  writ  of  habeas  corpus  cum 
causa,  to  take  the  body  of  the  defendant  into  his  custody,  to 
be  dealt  with  in  the  cause  Jiccording  to  the  law  and  the  order 
of  the  Circuit  Court,  or,  in  vacation,  of  any  judge  thereof;  and 
if,  upon  the  removal  of  such  suit  or  prosecution,  it  is  made  to 
appear  to  the  Circuit  Court  that  no  copy  of  the  record  and  pi-o- 
ceedings  therein  in  the  State  Court  can  be  obtained,  the  Circuit 
Court  may  allow  and  require  the  plaintiff  to  proceed  de  riavOy 
and  to  file  a  declaration  of  his  cause  of  action,  and  the  parties 
may  thereupon  proceed  as  in  actions  originally  brought  in  said 
Circuit  Court.  On  failure  of  the  plaintiff  so  to  proceed,  judg- 
ment oi  non  prosequitur  may  be  rendei*ed  against  him,  with 
costs  for  the  defendant." 

This  statute  has  been  held  to  be  constitutional  ;  *  even 
when  under  it  an  indictment  of  a  deputy  collector  of 
internal  revenue  for  murder  under  color  of  his  office  was 
thus  removed  from  a  State  Court  into  a  Circuit  Court  of 
the  United  States.  The  reasons  for  sustaining  the  act 
were  thus  stated  by  Mr.  Justice  Strong  : 

"  We  come  then  to  the  inquiry,  most  discussed  during  the 
argument,  whether  section  043  is  a  constitutional  exercise  of 
the  power  vested  in  Congress.  lias  the  Constitution  conferred 
upon  Conc^ress  the  power  to  authorize  the  removal,  from  a 
State  Court  to  a  Federal  Court,  of  an  indictment  against  a 
revenue  officer  for  an  alleged  crime  against  the  state,  and  to 
order  its  removal  Ik? fore  trial,  when  it  api)ears  that  a  Federal 

'  Tennessee  r.  Davis,  100  U.  S.  257. 
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question  or  a  claim  to  a  Federal  light  is  raised  in  the  case,  and 
must  be  decided  therein?  A  more  important  question  can 
hardly  be  imagined.  Upon  its  answer  may  depend  the  possi- 
bility of  the  General  Government's  preserving  its  own  exist- 
ence. As  was  said  in  Martin  v.  Hunter^  1  Wheat.  363,  *The 
General  Government  must  cease  to  exist  whenever  it  loses  the 
power  of  protecting  itself  in  the  exercise  of  its  constitutional 
powers.'  It  can  act  only  through  its  officers  and  agents,  and 
they  must  act  within  the  states.  If,  when  thus  acting,  and 
within  the  scope  of  their  authority,  those  officers  can  be 
arrested,  and  brought  to  trial  in  a  State  Court,  for  an  alleged 
offense  against  the  law  of  the  state,  yet  warranted  by  the 
Federal  authority  they  possess,  and  if  the  General  Government 
is  powerless  to  interfere  at  once  for  their  protection ;  if  their 
protection  must  be  left  to  the  action  of  tlie  State  Court;  the 
operations  of  the  General  Government  may  at  any  time  be 
arrested  at  the  will  of  one  of  its  members.  The  legislation  of 
a  state  may  be  unfriendly.  It  may  affix  penalties  to  acts  done 
under  the  immediate  direction  of  the  National  Government,  and 
in  obedience  to  its  laws.  It  may  deny  the  authority  conferred 
by  those  laws.  The  State  Court  may  administer  not  only  the 
laws  of  the  state,  but  equally  Federal  law,  in  such  a  manner  as 
to  paralyze  the  operations  of  the  Government.  And  even  if, 
after  trial  and  final  judgment  in  the  State  Court,  the  case  can 
be  brought  into  the  United  States  Court  for  review,  the  officer 
is  withdrawn  from  the  discharge  of  his  duty  during  the 
pendency  of  the  prosecution,  and  the  exercise  of  acknowledged 
Federal  power  arrested. 

"  We  do  not  think  such  an  element  of  weiikness  is  to  be 
found  in  the  Constitution.  The  United  Stiites  is  a  Government 
with  authority  extending  over  the  whole  territory  of  the 
Union,  acting  upon  the  states  and  upon  the  people  of  the 
states.  While  it  is  limited  in  the  number  of  its  powers,  so 
far  as  its  sovereignty  extends,  it  is  supreme.  No  State  Govern- 
ment can  exclude  it  from  the  exercise  of  any  authority  con- 
ferred upon  it  by  the  Constitution,  obstruct  its  authorized 
officers  against  its  will,  or  withhold  from  it,  for  a  moment,  the 
cognizance  of  any  subject  which  that  instrument  has  com- 
mitted to  it. 

"  By  the  last  clause  of  the  8th  section  of  the  1st  article  of 
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the  Constitution,  Oongi*es8  is  invested  with  power  to  make  all 
laws  necessary  and  proper  for  carrying  into  execution,  not 
only  all  tlie  powers  previously  specified,  but  also  all  other 
powers  vested  by  the  (Constitution  in  the  Government  of  the 
United  States,  or  in  any  department  or  officer  thereof.  Among 
these  is  the  judicial  power  of  the  Government.  That  is  de- 
clared by  the  2d  section  of  the  3d  article  to  *  Extend  to  all 
cases  in  law  and  equity  arising  under  the  Constitution,  the 
laws  of  tlie  United  States,  and  treaties  made  or  which  shall 
be  made  under  their  authority,  etc.'  This  provision  embraces 
alike  civil  and  criminal  cases  arising  under  the  Constitution 
and  laws.  Cohens  v.  Virginia^  6  Wheat.  399.  Both  are 
equally  within  the  domain  of  the  judicial  powers  of  the  United 
States,  and  there  is  nothing  in  the  gprant  to  justify  an  assertion 
that  whatever  power  may  be  exerted  over  a  civil  case  may  not 
be  exerted  as  fully  over  a  criminal  one.  And  a  case  arising 
under  tlie  Constitution  and  laws  of  the  United  States  may  as 
well  arise  in  a  criminal  prosecution  as  in  a  civil  suit.  What 
constitutes  a  case  thus  arising  was  early  defined  in  the  case 
cited  from  6  Wheaton.  It  is  not  merely  one  where  a  party 
comes  into  court  to  demand  something  conferred  upon  him  by 
the  Constitution  or  by  a  law  or  treaty.  A  case  consists  of  the 
right  of  one  party  as  well  as  the  other,  and  may  truly  be  said 
to  arise  under  the  Constitution  or  a  law  or  a^  treaty  of  the 
United  States  whenever  its  correct  decision  depends  upon  tlie 
construction  of  either.  Cases  arising  under  the  laws  of  the 
United  States  are  such  as  grow  out  of  the  legislation  of  Con- 
gress, whether  they  constitute  the  right  or  privilege,  or  claim 
or  protection,  or  defense  of  the  party,  in  whole  or  in  part,  by 
whom  they  are  asserted.  Story,  Const.,  sec.  1647 ;  Cohens  v. 
Jlrf/hn'ff,  6  Wheat.  379.  It  was  said  in  Oshorn  v.  Bk.^  9 
Wheat.  823,  *  When  a  question  to  which  the  judicial  power  of 
the  Union  is  extended  by  the  Constitution  forms  an  ingredient 
of  the  original  cause,  it  is  in  the  power  of  Congress  to  give  the 
Circuit  Courts  jurisdiction  of  that  cause,  although  other  ques- 
tions of  fact  or  of  law  may  be  involved  in  it.'  And  a  case 
arises  under  the  laws  of  the  United  States,  when  it  arises  out 
of  the  implication  of  the  law.  Chief  Justice  Marshall  said, 
in  the  case  last  cited  :  *  It  is  not  unusual  for  a  legislative  act 
to  involve  consequences  which  are  not  expressed.    An  officer, 
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for  example,  is  ordered  to  arrest  an  individual.  It  is  not  neces- 
sary, nor  is  it  usual,  to  say  that  he  shall  not  be  punished  for 
obeying  this  order.  His  security  is  implied  in  the  order  itself. 
It  is  no  unusual  thing  for  an  act  of  Congress  to  imply,  with- 
out expressing,  this  very  exemption  from  state  control.'  ♦  ♦  ♦ 
*  The  collectors  of  the  revenue,  the  carriers  of  the  mail,  the 
mint  establishment,  and  all  those  institutions  which  are  public 
in  their  nature,  are  examples  in  point.  It  has  never  been 
doubted  that  all  who  are  employed  in  them  are  protected  while 
in  the  line  of  their  duty ;  and  yet  this  protection  is  not  ex- 
pressed in  any  act  of  Congress.  It  is  incidental  to  and  is 
implied  in  the  several  acts  by  which  those  institutions  are 
created;  and  is  secured  to  the  individuals  employed  in  them 
by  the  judicial  power  alone ;  that  is,  the  judicial  power  is  the 
instrument  employed  by  the  Government  in  administering  this 
security.' 

"The  constitutional  right  of  Congress  to  authorize  the  re- 
moval before  trial  of  civil  cases  arising  under  the  laws  of  the 
United  States  has  long  since  passed  beyond  doubt.  It  was 
exercised  almost  contemporaneously  with  the  adoption  of  the 
Constitution,  and  the  power  has  been  in  constant  use  ever 
since.  The  Judiciary  Act  of  September  24,  1789,  was  passed 
by  the  first  Congress,  many  members  of  which  had  assisted  in 
framing  the  Constitution ;  and  though  some  doubts  were  soon 
after  suggested  whether  cases  could  be  removed  from  State 
Coui'ts  before  trial,  those  doubts  soon  disappeared.  Whether 
removal  from  a  State  to  a  Federal  Court  is  an  exeicise  of  appel- 
late jurisdiction,  as  laid  down  in  Story's  Commentaries  on  the 
Constitution,  section  1745,  or  an  indirect  mode  of  exercising 
original  jurisdiction,  as  intimated  in  R,  Co,\.  Whitojt,  13  Wall. 
270  (80  U.  S.  XX.,  571),  we  need  not  now  inquire.  Be  it  one  or 
the  other,  it  was  ruled  in  the  case  last  cited  to  be  constitutional. 
But  if  there  is  power  in  Congress  to  direct  a  removal  before 
trial  of  a  civil  case  arising  under  the  Constitution  or  laws  of 
the  United  States,  and  direct  its  removal  because  such  a  case 
has  arisen,  it  is  impossible  to  see  why  the  same  power  may  not 
order  the  removal  of  a  criminal  prosecution,  when  a  similar 
case  has  arisen  in  it.  The  judicial  power  is  declared  to  extend 
to  all  cases  of  the  character  described,  making  no  distinction 
between  civil  and  criminal,  and  the  reasons  for  conferring  upon 
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the  courts  of  the  National  Grovernment  superior  jurisdiction 
over  cases  involving  authority  and  rights  under  the  laws  of 
the  United  States,  are  equally  applicable  to  both.  As  we  have 
already  said,  such  a  jurisdiction  is  necessary  for  the  preser- 
vation of  the  acknowledged  powers  of  the  Government.  It  is 
essential,  also,  to  an  uniform  and  consistent  administration  of 
national  laws.  It  is  required  for  the  preservation  of  that 
supremacy  which  the  Constitution  gives  to  the  General  Govern- 
ment by  declaring  that  the  Constitution  and  laws  of  the  United 
States  made  in  pursuance  thereof,  and  the  treaties  made  or 
which  sliall  be  made  under  the  authority  of  the  United  States, 
shall  be  the  supreme  laws  of  the  land,  and  the  judges  in 
every  state  shall  be  bound  thereby,  anything  in  the  Consti- 
tution or  laws  of  any  state  to  the  contrary  notwithstanding.' 
The  founders  of  the  Constitution  could  never  have  intended 
to  leave  to  the  possibly  varying  decisions  of  the  State  Courts 
what  the  laws  of  the  Government  it  established  are,  what 
rights  they  confer,  and  what  protection  shall  be  extended  to 
those  who  execute  them.  If  they  did,  where  is  the  supremacy 
over  those  questions  vested  in  the  Government  by  the  Consti- 
tution ?  If,  whenever  and  wherever  a  case  arises  under  the 
Constitution  and  laws  or  treaties  of  the  United  States,  the 
National  Government  cannot  take  control  of  it,  whether  it  be 
civil  or  criminal,  in  any  stage  of  its  progress,  its  judicial  power 
is,  at  least,  temporarily  silenced,  instead  of  being  at  all  times 
supreme.  In  criminal  as  well  as  in  civil  proceedings  in  State 
Courts,  cases  under  the  Constitution  and  laws  of  the  United 
States  might  have  been  expected  to  arise,  as,  in  fact,  they  do. 
Indeed,  the  powers  of  the  General  Government  and  the  lawful- 
ness of  authority  exercised  or  claimed  under  it,  are  quite  as 
frequently  in  question  in  criminal  cases  in  State  Courts  as  they 
are  in  civil  cases,  in  proportion  to  their  number.  The  argument 
so  much  pressed  upon  us,  that  it  is  an  invasion  of  the  sover- 
eignty of  a  state  to  withdraw  from  its  courts  into  the  courts 
of  the  Greneral  Government  the  trial  of  prosecutions  for  alleged 
offenses  against  the  criminal  laws  of  a  state,  even  though  the 
defense  presents  a  case  arising  out  of  an  act  of  Congress, 
ignores  entirely  the  dual  character  of  our  Government.  It  as- 
sumes that  the  states  are  completely  and  in  all  respects 
sovereign.    But  when  the  National  Government  was  formed, 


256  Remedies  of  Taxpayer. 

some  of  the  attributes  of  state  sovereignty  were  partially,  and 
others  wholly,  surrendered  and  vested  in  the  United  States. 
Over  the  subjects  thus  surrendered,  the  sovereignty  of  the 
States  ceased  to  extend.  Before  the  adoption  of  the  Consti- 
tution, each  state  had  complete  and  exclusive  authority  to 
administer  by  its  courts  all  the  law,  civil  and  criminal,  which 
existed  within  its  borders.  Its  judicial  power  extended  over 
every  legal  question  that  could  arise.  But  when  the  Consti- 
tution was  adopted,  a  portion  of  that  judicial  power  became 
vested  in  the  new  Government  created,  and  so  far  as  thus 
vested  it  was  withdrawn  from  the  sovereignty  of  the  state. 
Now  the  execution  and  enforcement  of  the  laws  of  the  United 
States,  and  the  judicial  determination  of  questions  arising 
under  them,  are  confided  to  another  sovereign,  and  to  that  ex- 
tent the  sovereignty  of  the  state  is  restricted.  The  removal  of 
cases  arising  under  those  laws,  from  State  into  Federal  Courts, 
is,  therefore,  no  invasion  of  state  domain.  On  the  contrary,  a 
denial  of  the  right  of  the  General  Government  to  remove  them, 
to  take  charge  of  and  try  any  case  arising  under  the  Consti- 
tution or  laws  of  the  United  States,  is  a  denial  of  the  conceded 
sovereignty  of  that  Government  over  a  subject  expressly  com- 
mitted to  it.  The  second  question  is :  *  Whether,  if  the  case 
be  removable  from  the  State  Court,  there  is  any  mode  and 
manner  of  procedure  in  the  trial  prescribed  by  the  act  of  Con- 
gress.' 

"  Whether  there  is  or  not,  is  totally  immaterial  to  the  inquiry 
whether  the  case  is  removable;  and  this  question  can  hardly 
have  arisen  on  the  motion  to  remand  the  case.  The  imaginary 
difficulties  and  incongruities  supposed  to  be  in  the  way  of  try- 
ing in  the  Circuit  Court  an  indictment  for  an  alleged  offense 
against  the  peace  and  dignity  of  a  state,  if  they  were  real, 
would  be  for  the  consideration  of  Congress.  But  they  are 
unreal.  While  it  is  true  there  is  neither  in  section  643  nor  in 
the  act  of  which  it  is  a  re-enactment,  any  mode  of  procedure 
in  the  trial  of  a  removed  case  prescribed,  except  that  it  is 
ordered,  the  cause  when  removed  shall  proceed  as  a  cause 
originally  commenced  in  that  court,  yet  the  mode  of  trial  is 
sufficiently  obvious.  The  Circuit  Courts  of  the  United  States 
have  all  the  appliances  which  are  needed  for  the  trial  of  any 
criminal  case.    They  adopt  and  apply  the  laws  of  the  states  in 
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civil  cases,  and  there  is  no  more  difficulty  in  administering  the 
state's  criminal  law.  They  are  not  foreign  coui-ts.  The  Con- 
stitution has  made  them  courts  within  the  states  to  administer 
the  laws  of  the  states  in  certain  cases :  and  so  long  as  they 
keep  within  the  jurisdiction  assigned  to  them,  their  general 
powers  are  adequate  to  the  trial  of  any  case.  The  supposed 
anomaly  of  prosecuting  offenders  against  the  peace  and  dignity 
of  a  state,  in  tribunals  of  the  General  Government,  grows  en- 
tirely out  of  the  division  of  powers  between  that  Government 
and  the  Government  of  a  state;  that  is,  a  division  of  sover- 
eignty over  certain  matters.  When  this  is  understood,  and  it  is 
time  it  should  be,  it  will  not  appear  strange  that,  even  in  cases 
of  criminal  prosecutions  for  alleged  offenses  against  a  state,  in 
which  arises  a  defense  under  United  States  law,  the  (General 
Government  should  take  cognizance  of  the  case  and  try  it  in 
its  own  courts,  according  to  its  own  forms  of  proceeding."  ^ 

§  81. — Actions  for  Trespass  or  Conversion  against  the 
Collector  or  Deputy  Collector. 

WTien  the  tax  has  been  collected  by  distraint  no  action 
will  lie  against  the  collector  or  deputy  collector  in  tres- 
pass vi  et  armis,^  or  on  the  case,^  or  for  conversion  ;  pro- 
vided that  in  the  case  of  the  deputy  the  warrant  was 
valid  on  its  face,*  and  in  the  case  of  the  collector  when 
the  assessment  wivs  certified  to  him  by  the  Commissioner 
of  Internal  Revenue  and  he  had  no  discretion  to  revise 
or  alter  it,^  unless  perhaps  when  the  ot&cer  knew  aliunde 
facts  which  made  the  proceedings  void.^  ''  It  has  been 
ruled  that  where  an  officer  knows  of  facts  aliunde  his 

» Tenneftseo  v.  Davis,  100  U.  S.  257,  262-267.  271,  648,  650,651,  653.  See. 
however,  the  strong  dis-senting  opinion  of  Mr.  Justice  Clifford,  with 
whom  Mr.  Justice  FIELD  (roncurreU. 

«  Baffin  V.  Ma.son,  15  WaU.  671 ;  Erskine  v.  Hohnbach,  14  Wall.  613, 
610. 

»  nar<ling  r.  Woodcoc^k,  127  U.  S.  43. 

*  Stuttsnian  Co.  v,  Wnllac-e,  142  U.  S.  298  ;  Haffin  t?.  Mason,  15  Wall. 
671  ;  Erskine  r.  Hohnbach,  14  Wall.  618. 

»  Hanling  r.  W(XMlcock,  137  U.  S.  43,  46. 

«  Stutt-^man  Co.  r.  Wallace,  142  U.  S.  208.  810. 
17 
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process,  which  render  his  proceedings  void,  he  is  not  pro- 
tected. "  ^  An  action  of  trespass  may  be  brought  against 
the  collector  or  deputy  collector  without  any  appeal  to 
the  commissioner.^  And  such  suits  are  barred  by  the 
time  prescribed  by  the  statute  of  limitations  of  the  state 
where  they  are  brought.' 

§  82. — Suits  to  Recover  Money  Paid  under  Protest. 

The  usual  method  of  contesting  the  validity  of  an  in- 
come tax  is  to  pay  the  money  under  protest  and  then  to 
sue  the  collector  for  its  recovery  as  money  had  and  re- 
ceived to  the  plaintiff's  use.  This  remedy,  at  least  after 
the  collector  has  paid  the  money  into  the  Treasury,  is 
one  which  Congress  has  the  power  to  regulate  within  its 
discretion,*  or  even  to  take  away  altogether.^  This  rule 
was  explained  in  an  early  case  against  a  collector  of 
customs.^ 

"  It  is  contended,  however,  that  the  language  and  the  pur- 
poses of  Congress,  if  really  what  we  hold  them  to  be  declared 
in  the  statute  of  1839,  cannot  be  sustained,  because  they  would 
be  repugnant  to  the  Constitution,  inasmuch  as  they  would  de- 
bar the  citizen  of  his  right  to  resort  to  the  courts  of  justice. 
The  supremacy  of  the  Constitution  over  all  officers  and  author- 
ites,  both  of  the  Federal  and  State  Governments,  and  the  sanc- 
tity of  the  rights  guaranteed  by  it,  none  will  question.  These 
are  cancesaa  on  all  sides.  The  objection  above  referred  to 
admits  of  the  most  satisfactory  refutation.  This  may  be  found 
in  the  following  positions,  familiar  in  this  and  in  most  other 


'  Chief  Justice  Fuller,  in  Stuttsman  Ck>unt7  v,  Wallace,  142  U.  S.  208, 
810. 

*  Erskine  t\  Hohnbach,  14  WalL  618.  Contra,  Coblens  v.  Abel,  Wool- 
worth,  298,  297. 

» 155  U.  S.  *  Snyder  v.  Marks,  109  U.  S.  189,  194. 

*  Gary  v,  Curtis,  8  How.  (U.  S.)  286.  See  also  Hilton  v.  Merritt,  110 
U.  S.  97  ;  Eamshaw  v.  U.  S.,  146  U.  S.  60 ;  Paaeavant  v.  U.  S.,  148  U.  S. 
814,  219. 

*  Gary  v.  Curtis,  8  How.  286,  245,  246. 
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governments,  viz :  that  the  Government,  as  a  general  rule, 
claims  an  exemption  from  being  sued  in  its  own  courts.  That 
although,  as  being  charged  with  the  administration  of  the  laws, 
it  will  resort  to  those  courts,  as  means  of  securing  this  great 
end,  it  will  not  permit  itself  to  be  impleaded  therein,  save  in 
instances  forming  conceded  and  express  exceptions.  Second, 
in  the  doctrine  so  often  ruled  in  this  court,  that  the  judicial 
power  of  the  United  States,  although  it  has  its  origin  in  the 
Constitution,  is  (except  in  enumerated  instances,  applicable 
exclusively  to  this  court)  dependent  for  its  distribution  and 
organization,  and  for  the  modes  of  its  exercise,  entirely  upon 
the  action  of  Congress,  who  possess  the  sole  power  of  creating 
the  tribunals  (inferior  to  the  Supreme  Court),  for  the  exercise 
of  the  judicial  power,  and  of  investing  them  with  jurisdiction 
either  limited,  concurrent,  or  exclusive,  and  of  withholding 
jurisdiction  from  them  in  the  extact  degrees  and  character 
which  to  Congress  may  seem  proper  for  the  public  good.  To 
deny  this  position  would  be  to  elevate  the  judicial  over  the 
legislative  branch  of  tlie  Government,  and  to  give  to  the  former 
powers  limited  by  its  own  discretion  merely.  It  follows,  then, 
that  the  courts  created  by  statute  must  look  to  the  statute  as 
the  warrant  for  their  authority;  certainly  they  cannot  go 
beyond  the  statute,  and  assert  an  authority  with  which  they 
may  not  be  invested  by  it,  or  which  may  be  clearly  denied  to 
them.  This  argument  is  in  nowise  impaired  by  admitting 
that  the  judicial  power  shall  extend  to  all  cases  arising  under 
the  Constitution  and  laws  of  the  United  States.  Perfectly 
consistent  with  such  an  admission  is  the  truth,  that  the  organ!- 
Ziition  of  the  judicial  power,  the  definition  and  distribution  of 
the  subjects  of  jurisdiction  in  the  Federal  tribunals,  and  the 
modes  of  their  action  and  authority,  have  been,  and  of  right 
must  be,  the  work  of  tlie  Legislature.  The  existence  of  the 
judicial  act  itself,  with  its  several  supplements,  furnishes  proof 
unanswerable  on  this  point.  The  courts  of  the  United  States 
are  all  limited  in  their  nature  and  constitution,  and  have  not 
the  powers  inherent  in  courts  existing  by  prescription  or  by 
the  common  law. 

"  In  devising  a  system  for  imposing  and  collecting  the  public 
revenue,  it  was  competent  for  Cbngress  to  designate  the  officer 
of  the  (Government  in  whom  the  rights  of  that  Government 
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should  be  represented,  in  any  conflict  which  mij^ht  arise,  and 
to  prescribe  the  manner  of  trial.  It  is  not  imagined  that  by 
80  doing  Congress  is  justly  chargeable  with  usurpation  or  that 
the  citizen  is  thereby  deprived  of  his  rights.  There  is  nothing 
arbitrary  in  such  arrangements;  they  are  general  in  their 
character;  are  the  result  of  principles  inherent  in  the  Govern- 
ment ;  are  defined  and  promulgated  as  the  public  law."  ^ 

The  Revised  statutes  provide  : 

"No  suit  shall  be  maintained  in  any  court  for  the  recovery  of 
any  internal  tax  alleged  to  have  been  erroneously  or  illegally 
assessed  or  collected,  or  of  any  penalty  claimed  to  have  been  col- 
lected without  authority,  or  of  any  sum  alleged  to  have  been  ex- 
cessive or  in  any  mannerwrongfuUy  collected,  until  appeal  shall 
have  been  duly  made,  to  the  Commissioner  of  Internal  Revenue, 
according  to  the  provisions  of  law  in  that  regard,  and  the 
regulations  of  the  Secretary  of  the  Treasury  established  in  pur- 
suance thereof,  and  a  decision  of  the  commissioner  has  been  had 
therein  :  Provided^  That  if  such  decision  is  delayed  more  than 
six  months  from  the  date  of  such  api>eal,  then  the  said  suit  may 
be  brought  without  first  having  a  decision  of  the  commissioner 
at  any  time  within  the  period  limited  in  the  next  section."  * 

An  appeal  to  the  Commissioner  of  Internal  Revenue 
for  the  return  of  the  tax  is,  consequently,  a  condition 
precedent  to  such  a  suit.®  The  procedure  upon  such  an 
appeal  has  been  already  considered.  Upon  the  decision 
of  the  commissioner  or  at  the  expiration  of  six  months 
from  the  date  of  the  appeal,  whether  the  commissioner 
has  decided  it  or  not,*  the  suit  may  be  brought.  The 
burden  of  proof  to  show  that  the  appeal  was  taken  and 
the  decision  made,  or  the  six  months  lapsed,  has  been 
held  to  rest  \\\)on  the  plaintiff  ;  ^  another  case  holds 
that  a  failure  to  bring  an  appeal  before  suit  is  a  matter 

»  Gary  v.  Curtis,  3  How.  236,  245,  246. 

»U.  S.  R.  S.,  section  8226. 

»  U.  S.  R.  S.,  section  8226;  Cheatham  r.  U.  S.,  92  U.  S  85. 

*  U.  S.  R.  S.,  section  3226  ;  Cheatham  r.  U.  S.,  92  U.  S.  85. 

»  Hubbard  r.  Kelley,  8  W.  Va.  46. 
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in  abatement  which,  if  not  pleaded  by  the  defendant, 
is  waived.^ 

No  suit  can  be  maintained  unless  the  taxes  were  paid 
under  duress  and  under  protest.^  The  protest  under  the 
internal  revenue  laws  need  not,  however,  be  in  writing, 
and  an  oral  protest  is  sufficient.^  Such  protest  must, 
however,  be  brought  clearly  to  the  attention  of  the  col- 
lector.* Where  the  payment  was  made  by  a  check  which 
bore  upon  its  face  the  words  **  paid  under  protest  to  pre- 
vent distraint  and  penalty,"  and  there  was  no  evidence 
that  this  was  brought  to  the  attention  of  the  commis- 
sioner, it  was  held  that  this  was  insufficient.^ 

There  is  a  dictum  of  a  State  Court  to  the  effect,  that 
an  action  may  lie  to  recover  such  a  tax  paid  without  pro- 
test, if  an  appeal  to  the  commissioner  has  been  duly 
taken  after  its  payment.®  Where  '*the  taxes  were  de- 
manded by  an  officer  having  authority  to  collect  them  by 
distraint, without  action,  that  is  sufficient  duress  of  the 
plaintiff's  property,  to  make  the  payment  involuntary. "  ^ 
In  order  to  recover  duties  on  imports  illegally  exacted, 
the  protest  must  be  in  writing,  setting  forth  distinctly 
and  specifically  the  grounds  of  the  objections.® 

A  finding  of  the  court  that  the  payment  of  the  tax  and 
penalty  was  made  under  protest  is  sufficient  to  show  that 
the  payment  was  not  voluntary.*  Where  a  person  from 
whom  an  internal  revenue  tax  has  been  illegally  exacted 
accepts    from    an  officer  of  the  United  States  without 

»  Hendy  v.  Soule,  Deady,  400. 

•  Amson  r.  Murphy,  115  U.  S.  579  ;  Hendy  v.  Soule.  Deady,  400  ;  Wright 
V.  Blakeslee.  101  U.  S.  179 ;  Stewart  v.  Barnes,  153  U.  8.  456 ;  Phila- 
delphia V.  Collector,  5  WaU.  720 ;  Collector  v.  Hubbard,  12  WaU.  1. 

» Wright  V.  Blakeslee,  101  U.  S.  174,  179. 

•  Kings  Co.  Institution  v.  Blair.  116  CT.  S.  200,  205. 

»  Kings  Co.  Institution  v.  Blair,  116  U.  8.  200,  208,  205. 

•  Hubbard  r.  Kellev,  8  W.  Va.  46. 

'  Hendy  r.  Soule.  Deady,  400,  401,  per  Deady,  J. 

•  U.  S.  R.  S.,  section  2981  ;  Westray  v.  U.  8.,  18  Wall.  322 ;  Barney  r. 
Watson,  92  U.  S.  449  ;  Davies  r.  Arthur,  96  U.  S.  148. 

•  Wright  r.  Blakeslee,  101  U.  S.  174. 
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objection  payment  of  the  sum  thus  illegally  exacted,  he 
thereby  gives  up  his  right  to  sue  for  interest  and  in- 
cidental damages.^ 

Where  the  sum  for  which  the  suit  was  brought  consists 
of  the  amount  of  a  second  assessment  of  a  tax  after  the 
first,  the  taxpayer  ^'  makes  out  his  prima  facie  case  by 
showing  that  he  paid  the  original  assessment  for  the 
same  months  for  which  he  was  assessed  and  by  showing 
his  payment  of  the  re-assessment  under  compulsion,  his 
appeal,  and  the  fact  that  he  brought  his  suit  within  the 
proper  time  after  the  appeal  was  taken.  The  Govern- 
ment, to  establish  a  defense,  cannot  rely  solely  upon  the 
record  of  a  re-assessment,  but  should  prove  the  juris- 
dictional fact  necessary  to  exist  in  order  to  enable  the 
assessor  to  make  are-assessment.  That  jurisdictional 
fact  is,  in  my  opinion,  the  determination  or  the  decision 
of  the  assessor  that  an  error  has  been  committed."  ^ 

§  83. — Statute  of  Limitations  to  Suits  against  Collectors. 

The  Revised  Statutes  contain  a  statute  of  limitations 
to  suits  against  collectors  as  follows  : 

"  No  suit  or  proceeding  for  the  recovery  of  any  income  tax 
alleged  to  have  been  erroneously  or  illegally  assessed  or 
collected,  or  of  any  penalty  alleged  to  have  been  excessive  or 
in  any  manner  wrongfully  collected,  shall  be  maintained  in  any 
court,  unless  the  same  is  brought  within  two  years  next  after 
the  cause  of  action  accrued :  Provided^  That  actions  for  such 
claims  which  accrued  prior  to  June  six,  eighteen  hundred  and 
seventy-two,  may  be  brought  within  one  year  from  said  date, 
and  that  where  any  such  claim  was  pending  before  the  com- 
missioner, as  provided  in  the  preceding  section,  an  action 
thereon  may  be  brought  within  one  year  after  such  decision 
and  not  after.  But  no  right  of  action  which  was  already 
barred  by  any  statute  on  the  said  date  shall  be  revived  by  this 
section."  • 

'  Stewart  v.  Barnes,  153  U.  S.  456. 

•SraPMAN,  J.,  in  Barker  v.  White,   11  Blatchf.  445;  s.  C.  19  I.  R.  R. 
117 ;  8.  c.  7  Fed.  Cas.  825.  827. 
«  U.  S.  R.  S.,  section  8227. 
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It  seems  that  notice  to  the  applicant  of  the  decision 
of  the  commissioner  upon  the  appeal  is  not  necessary 
to  make  the  decision  operative  and  set  the  statute  of 
limitations  running.*  The  taxpayer,  "  knowing  when 
his  appeal  was  taken,  can  always  protect  himself  by 
bringing  his  suit  after  the  expiration  of  the  time  named 
after  the  appeal,  although  he  has  not  heard  of  a  decision, 
being  thus  certain  that  he  will  have  brought  it  within 
the  time  prescribed  after  a  possible  decision."* 

When  the  first  appeal  was  reject.ed  for  informality, 
and  the  second  rejected  on  the  merits,  it  was  held  that 
the  time  to  sue  ran  from  the  decision  on  the  second 
appeal.'  It  has  been  held  that  section  3226  is  something 
more  than  a  statute  of  limitations  and  is  a  condition 
precedent  to  the  right  of  action.*  Consequently,  where 
the  tax  was  paid  under  protest  in  installments  without 
any  appeal  to  the  commissioner,  that  the  six  months  was 
not  thereby  extended.*  This  statute  of  limitations  does 
not  apply  to  suits  against  collectors  or  their  deputies  for 
trespass  or  conversion.* 

§  84. — Collection  of  Judgments  against  Collectors: 
The  Revised  Statutes  provide  : 

"  When  a  recovery  is  had  in  any  suit  or  proceeding  against  a 
collector  or  other  officer  of  the  revenue  for  any  act  done  by  him, 
or  for  the  recovery  of  any  money  exacted  by  or  paid  to  him  and 
by  him  paid  into  the  Treasury,  into  the  performance  of  his  official 
duty,  and  the  court  certifies  that  there  was  probable  cause  for 
the  act  done  by  the  collector  or  other  officer,  or  that  he  acted 
under  the  directions  of  the  Secretary  of  the  Treasury  or  other 

»  Arnson  r.  Murphy,  115  U.  S.  579,  584. 

*  Mr.  Justice  Blatchford,  speaking  of  suits  by  importers,  Amson  v. 
Murphy,  115  U.  8.  579,  584.  Compare  Erakine  v.  Hohnbach,  14  Wall 
613. 

5  James  v.  Hicks,  110  U.  8.  272. 

*  Cheatham  r.  U.  8.,  92  U.  8.  85. 
»  Cheatham  r.  U.  a,  96  U.  8.  85. 

*  Compare  Erskine  v.  Hohnbach,  14  WalL  618. 
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proper  collector  or  other  officer,  but  the  amount  so  recovered 
shall  upon  final  judgment  be  provided  for  and  paid  out  by 
the  proper  appropriation  from  the  treasury. "  ^ 

This  statute  is  constitutional.^  After  such  a  certificate 
has  been  given,  the  statute  practically  converts  the  suit 
against  the  officer  into  one  against  the  United  States.^ 

The  certificate  may  be  granted  by  a  judge  who  did  not 
try  the  case.*  If,  however,  the  trial  judge  has  denied  the 
application,  another  judge  will  rarely,  if  ever,  grant  it.^ 
The  certificate  cannot  be  granted  before  a  trial. ^  When 
the  Government  has  had  no  notice,  actual  or  constructive, 
of  the  suit,  and  no  opportunity  to  defend,  it  is  not  con- 
cluded by  the  certificate  of  probable  cause."^  In  case  a 
writ  of  error  is  sued  out  no  money  will  be  paid  by  the 
Treasury  upon  the  judgment  until  an  affirmance  and 
entry  of  judgment  upon  the  mandate  of  the  Court  of 
Review.®  It  has  been  held  that  after  judgment  neither 
the  Government  nor  the  collector  is  liable  for  interest ;  ® 
but  upon  affirmance  the  Court  of  Review  will  allow  inter- 
est which  will  be  included  in  the  judgment  of  affirmance 
entered  upon  the  mandate  in  the  court  below.  ^^  The 
commissioner  may  after  judgment  against  the  collector 
allow  a  repayment  of  the  tax  to  the  plaintiff  even  though 
no  certificate  of  probable  cause  was  granted." 

§  85. — Suits  directly  against  the  United  States  for  the 
Repayment  of  Taxes,  after  Disallowance  of  Appeal. 

After  an  appeal  for  the  repayment  of  taxes  has  been 

>U.  S.  R.  S.,  section  989. 

•  Carey  v.  Curtis,  3  Howard,  236,  245, 246. 

»  U.  S.  V.  Sherman,  98  U.  S.  565  ;  Flanders  v.  Seelye,  105  U.  S.  718,  724. 

•  Cox  V.  Barney,  14  Blatchf.  289. 

»  Frerichs  v.  Coster,  22  Fed.  R.  687. 

•  Cox  r.  Barney,  14  Blatchf.  289. 

'  Dunnegan  v,  U.  S.,  17  Ct.  CI.  247. 
«  Schell  V.  Cochran,  107  U.  8.  625. 

•  White  v.  Arthur,  10  Fed.  R.  80. 
»o  Schell  V.  Cochran,  107  U.  S.  625. 
»  U.  S.  V.  Frerichs,  124  U.  S.  815. 
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allowed,  an  action  lies  upon  the  allowance  in  the  Court 
of  Claims  or  in  some  cases  in  a  Circuit  or  District  Court  as 
upon  an  account  stated  with  the  United  States.^  Before 
1887  no  action  could  be  maintained  against  the  United 
States  in  case  of  a  disallowance  of  such  an  appeal,  except 
perhaps  upon  a  judgment  against  a  collector  and  a  certifi- 
cate of  probable  cause.^  The  Tucker  Act  of  March  3, 
1887,  gives  to  the  District  Courts  where  the  amount  of 
the  claim  does  not  exceed  $1,000,  to  the  Circuit  Courts 
where  the  amount  of  the  claim  exceeds  $1,000  and  does 
not  exceed  $10,000,  and  to  the  Court  of  Claims  in  all  cases 
jurisdiction  over  claims  against  the  United  States 
founded  ''  upon  any  contract  expressed  or  implied,  with 
the  Government  of  the  United  States,  or  for  damages 
liquidated  or  unliquidated,  in  cases  not  sounding  in 
tort,  in  respect  of  which  claims  the  party  would  be 
entitled  to  redress  against  the  United  States  either  in  a 
court  of  law,  equity,  or  admiralty  if  the  United  States 
were  suable."  ^  It  may  be  claimed  that  a  party,  who  has 
paid  illegal  taxes  to  an  ofl&cer  of  the  United  States  under 
protest,  may  waive  the  tort  and  sue  to  recover  the  money 
under  an  implied  contract. 

>  U.  S.  V.  Kaufman,  96  U.  S.  567. 

»  Dunnegan  v.  U.  S.,  17  Ct.  CI.  247. 

'  24  be.  at  L.,  ch.  359,  sections  1  and  2,  p.  505. 
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Section  27. 


That  from  and  after  the  first  day  of  January,  eighteen  hun- 
dred and  ninety-flvey 

The  taxes  on  incomes  herein  imposed  shall  be  due  and  payable  on  or 
before  the  first  day  of  July,  in  each  year. — §  80,  post,  p.  826. 

Said  tax  shall  be  paid  on  or  before  the  first  day  of  July  in  each  year.«- 
§  82,  post,  p.  337. 

During  the  whole  calendar  year  last  preceding  the  date  of  filing  said 
statement— §  32,  po8t,  p.  338. 

That  every  corporation,  company,  or  association  doing  business  for 
profit  shall  make  and  render  *  *  on  or  before  the  first  Monday  of 
March  in  every  year  beginning  with  the  year  eighteen  hundred  and 
ninety-five,  a  full  return  •  •  •  of  all  the  following  matters  for  the 
whole  calendar  year  last  preceding  the  date  of  such  return. — §  35,  po9t, 
pp.  367,  368. 

That  it  shall  be  the  duty  of  any  person,  partnership,  firm,  association, 
or  corporation  made  liable  to  any  duty,  special  tax,  or  other  tax  imposed 
by  law,  when  not  otherwise  provided  for,  in  case  of  a  special  tax,  on  or 
before  the  thirty-first  day  of  July  in  each  year,  in  case  of  income  tax,  on 
or  before  the  first  Monday  of  March  in  each  year,  and  in  other  cases  be- 
fore the  day  on  which  taxes  accrue,  to  make  a  Ust  or  return. — g  3178  of 
Rev,  St.  as  amended  by  this  Act. — See  App.,  p.  438. 

Received  in  the  preceding  calendar  year. — §  27,  post,  p.  275. 

And  the  tax  herein  provided  for  shall  be  assessed  by  the  Commissioner 
of  Internal  Revenue  and  collected  and  paid  upon  the  gains,  profits,  and 
income  for  the  year  ending  the  thirty-first  day  of  December  next  pre- 
ceding the  time  for  levying,  collecting,  and  paying  said  tax. — g  27,  post, 
p.  281. 

267 


.^' 


268        The  Statute  Annotated. 

That  from  and  after  the  first  day  of  January  next. — Act  of  Aug.  5, 

1861,  §  49. 

That  the  duties  on  incomes  herein  imposed  shall  be  due,  and  payable 
on  or  before  the  thirtieth  day  of  June,  in  the  year  eighteen  himdred  and 
sixty-three,— Act  of  July  1,  1862,  §  92. 

That  in  addition  to  the  income  already  imposed  by  law,  there  shall  be 
levied,  assessed,  and  collected  on  the  first  day  of  October,  eighteen  hun- 
dred and  sixty-four. — Joint  Resolution  of  July  4,  1864. 

The  tax  on  incomes  for  the  year  eighteen  hundred  and  sixty-six  shall 
be  levied  on  the  day  this  takes  effect. — Act  of  March  2,  1867,  §  18. 

This  section  [as  to  salaries  of  Federal  officials]  shall  take  efifect  upon 
salary  and  compensation  for  the  month  of  March,  eighteen  hundred  and 
sixty  seven.— ^cf  of  March  2,  1867,  §  18. 

Any  taxes  on  the  incomes,  gains,  and  profits  of  such  societies,  now 
due  and  unpaid,  shall  be  assessed  and  collected  according  to  this  provis- 
ion, except  that  the  deduction  shall  be  only  one  thousand  dollars  for  any 
year  prior  to  eighteen  hundred  and  seventy. — Act  of  July  14,  1870,  §  8. 

Sections  one  hundred  and  twenty,  one  hundi-ed  and  twenty-one,  one 
hundred  and  twenty-two,  and  one  hundred  and  twenty-three  of  the  act 
of  July  thirty,  eighteen  hundred  and  sixty -four,  entitled,  *^  An  act  to 
provide  internal  revenue  to  support  the  government,  pay  interest  on  the 
public  debt,  and  for  other  purposes,"  as  amended  by  the  Act  of  July 
thirteen,  eighteen  hundred  and  sixty-six,  and  the  Act  of  March  two, 
eighteen  hundred  and  sixty-seven,  shall  be  construed  to  impose  the  taxes 
therein  mentioned  to  the  first  day  of  August,  eighteen  hundred  and 
seventy;  but  after  that  date  no  further  taxes  shall  be  levied  or  assessed 
under  said  sections. — Act  of  July  14,  1870,  §  17. 

The  Act  of  Aug.  5,  1861,  was  repealed  by  the  Act  of  July  1, 

1862,  and  no  taxes  could  thereafter  be  collected  under  it. 

U.  S,  V.  Tilden,  24  I.  R  R  99  (1878),  U.  S.  Dist.  Ct.,  S.  Dist. 
N.  Y.,  Blatchford,  J. 

The  income  tax  imposed  by  the  Act  of  Aug.  5,  1861,  "has 
never  been  collected."  Chase,  C.  J.,  in  Bennett  v.  Hunter ^  9 
Wall.  326  (1869),  U.  S.  Supreme. 

The  successive  acts  of  Congress  upon  the  subject  of  taxing 
incomes  are  to  be  construed  as  in  pari  materia  and  requiring 
a  return  for  taxation  as  income  of  all  gains  derived  from  the 
sale  of  stocks  in  1868,  if  such  stocks  were  purchased  at  any  time 
after  Aug.  5, 1861,  the  date  of  passage  of  the  first  income  tax  act. 

U:  S.  V.  Smith,  1  Sawy.  277  (1870),  U.  S.  Dist.  Ct.,  Dist.  Or., 
Deady,  J. 

An  income  tax  is  not  a  direct  tax  requiring  apportionment 
under  the  Constitution  among  the  States. 
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Pacific  Ins,  Co.  v.  Soule,  7  Wall.  433  (1868),  U.  S.  Supreme, 

SWAYXE,  J. 

Springer  v.  U.  S,,  102  U.  S.  586  (1880),  Swayne,  J.,  ace, 

Clarke  v.  Sickd,  14  I.  R.  R.  6  (1872),  U.  S.  Cir.  Ct,  E.  Dist. 
Pa.,  Strong,  J.,  ace, 

"The  joint  resolution  of  July  4th,  1864,  imposed  a  tax  upon 
all  income  of  the  previous  year,  although  one  tax  on  it  had 
already  been  paid,  and  no  one  doubted  the  validity  of  the  tax 
or  attempted  to  resist  it."  Miller,  J.,  in  Stockdale  v.  Insurance 
Cos,,  20  Wall.  323,  at  p.  331  (1873),  U.  S.  Supreme. 

The  act  of  July  14,  1870,  imposed  a  tax  upon  all  earnings 
for  the  year  1870,  and  was  not  thereby  unconstitutional  as  being 
retroactive. 

Stockdale  v.  Insurance  Cos,,  20  Wall.  323  (1873),  U.  S. 
Supreme.,  Miller,  J.,  overruling  Home  Mutual  Ins,  Co,  v.  Stock- 
dale,  16  I.  R.  R.  30  (1872),  U.  S.  Cir.  Ct.,  Dist.  La.,  Durell,  J. 

Schuylkill  Xav,  Co,  v.  UllioU,  21  I.  R.  R.  342  (1875),  U.  S. 
Cir.  Ct.,  W.  Dist.  Pa.,  McKennan,  J. 

Surplus  earnings,  made  and  laid  aside  before  the  passage  of 
the  first  income  tax  law  and  ptoflts  on  the  sales  of  real  estate 
bought  before  that  time  were  not  taxable  thereunder. 

Merchants'  Ins,  Co.  v.  McCartney,  12  I  R.  R.  122  (1870),  U. 
S.  Cir.  Ct.,  Dist.  Mass.,  Lowell,  J. 

The  Act  of  July  14, 1870,  declared  that  "  there  shall  be  levied 
and  collected /br  and  during  the  year  1871,  a  tax  of  2^^  per  cent 
on  the  amount  of  all  interest  paid  by  corporations  and  on  the 
amount  of  dividends  of  earnings  hereafter  declared  "  by  them. 
Held,  to  include  interest  paid  and  dividends  declared  during 
the  last  five  months  of  1870. 

To  interpret  the  act  the  Court  had  recourse  to  the  journals 
of  Congress. 

Blake  v.  Xational  Banks,  23  Wall.  307  (1874),  U.  S. 
Supreme,    Hunt,  J. 

Missouri  River  etc.,  R,  R,  v.  U,  S.,  19  Fed.  R.  66  (1884), 
U.  S.  Cir.  Ct.,  W.  Dist.  Mo.,  McCrary,  J.,  ace. 

An  income  tax  is  not  a  tax  on  property  within  the  meaning 
of  a  constitutional  provision  that  all  taxes  on  property  must 
be  uniform. 

Glascoic  V.  Rowse,  43  Mo.  479  (1869).  . 

Gross  income  is  not  property  so  as  to  be  taxable  under  a 
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city  charter  granting  power  to  tax  property.  So  held^  of  in- 
surance premiums. 

Citi/  of  Dubuque  v.  Northwestern  L.  Ins.  Co.y  29  la.  9  (1870). 

Under  a  statute  providing  '^  that  no  income  shall  be  taxed 
which  is  derived  from  property  subject  to  taxation,"  Tiddy  that 
income  of  a  merchant  dealing  in  leather  was  taxable  although 
his  stock  was  also  taxed.  The  income  taxed  is  more  than 
income  from  property ;  it  is  income  from  industry  and  skill  as 
well. 

Wilcox  y.  County  Commissioners^  103  Mass.  644  (1870). 

*'  An  income  tax  stands  on  different  principles  [from  a  tax 
on  gross  receipts] ;  its  value  is  determinable ;  and  the  rules 
governing  such  tax  are  inapplicable  to  a  tax  on  gross  receipts.'' 

Western  Union  Tel.  Co,  v.  State  Board  of  Assessment^  80 
Ala.  273  (1885). 

A  tax  on  gross  recipts  is  not  a  tax  on  property  or  income. 

LoU  V.  Ross,  38  Ala.  166  (1861). 

For  the  general  purposes  of  assessment  the  tax  year  in  Alabama 
begins  January  1st,  and  ends  December  31st.  Property  owned 
on  the  first  of  January  is  returned  for  assessment  that  year. 
The  tax  on  income,  however,  is  given  in,  assessed,  and  paid  the 
year  after  it  accrues.  Before  that  it  cannot  be  known.  It  is 
not,  therefore,  double  taxation  to  tax  income  of  one  year  in- 
vested the  succeeding  year ;  once  as  income,  and  a  second  time 
as  investment. 

Board  of  Revenue  v.  Montgomery  Oas  Light  Co,y  64  Ala. 
269  (1879). 

It  is  double  taxation  "first  to  tax  property  to  the  extent 
allowed  by  law,  and  then  to  tax  the  profits  derived  from  such 
property." 

City  of  New  Orleans  v.  Fassmann,  14  La.  Ann.  878  (1869). 

•*  There  has  been  a  difference  of  opinion  upon  the  point 
whether  the  tax  imposed  by  this  section  is  upon  the  corporation, 
on  account  of  its  net  profits,  or  upon  the  income  of  the  stock- 
bolder  or  bondholder ;  although  in  the  present  case  it  is  im- 
material which  of  these  alternatives  is  adopted.  We  are 
not  aware,  however,  that  it  has  ever  been  suggested  that  it 
might  be  both  in  succession,— one  year  a  tax  on  the  income  of 
the  corporation,  and  the  next  upon  the  same  fund  as  the 
income  of  the  individual.    We  do  not  think  it  an  admissible 
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construction."  Matthews,  J.,  in  Bailey  v.  JRailroad  Co,^  106 
U.  S.  109,  at  p.  116(1882). 

"  There  is  nothing  very  poetic  about  tax  laws.  Wherever 
they  find  property,  except  what  is  devoted  to  public  and 
charitable  uses,  they  claim  a  contribution  for  its  protection, 
without  any  special  respect  to  the  owner  or  his  occupation,  and 
without  reflecting  much  on  questions  of  generosity  or  cour- 
tesy." 

FinUy  v.  City  of  Philadelphia,  32  Pa.  St.  381  (1859). 

Property  m  transit  through  the  state  is  not  taxable. 

Hoyt  V.  Cammissianers,  28  N.  Y.  224  (1861). 

A  resident  of  New  York  having  no  property  within  the 
state  is  not  taxable  with  respect  to  property  without  the 
state.   Jbid. 

"  A  purely  poll  tax  has  no  respect  to  property.  We  have  no 
such  tax.  With  us  taxation  is  upon  property,  and  so  it  is  in 
all  the  states  of  the  Union.  So,  in  general,  it  is  in  all 
countries."    Ibid,,  per  Ck>MST0CK,  J.,  at  p.  226. 

"  It  is  clearly  ♦  ♦  perfectly  constitutional  as  well  as  ex- 
pedient, in  levying  a  tax  upon  profits  or  income,  to  take  Us 
the  measure  of  taxation  the  profits  or  income  of  a  preceding 
year.  To  tax  is  legal,  and  to  assume  as  a  standard  the  trans- 
actions immediately  prior  is  certainly  not  unreasonable." 

Read,  J.,  in  Drexd  Jb  Co.  v.  Commontoealthy  46  Pa.  St.  81,  at 
p.  40  (1863). 

An  exemption  of  $500  is  not  in  violation  of  a  constitutional 
provision  that  '*  taxation  shall  be  equal  and  uniform  throughout 
the  state." 

City  of  New  Orleans  v.  Fourchy,  80  La.  Ann.  910  (1878). 

*'  One  of  the  questions  most  elaborately  discussed  in  this  case 
is  dehors  the  record,  to  wit :  that  the  tax  on  defendant's  income 
is  unconstitutional,  for  the  reason  that  the  city  has  exempted 
$1,000  of  income  in  violation  of  article  118  of  the  Ck)nstitution 
[quoted  ante"].  We  do  not  find  in  defendant's  answer  any  alle- 
gation, nor  in  the  record  any  proof  of  i\iQ  fact  that  such  exemp- 
tion was  in  reality  made.  True,  there  was  a  law  of  the 
state  authorizing  and  directing  such  exemption,  but  non  constat 
that  the  city  did  so,  especially  if  the  doing  so  would  have 
been  unconstitutional,  as  argued  by  defendant." 

Ibid.^  per  Spekcsb,  J. 
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Section  27. 

And  until  the  first  day  of  January,  nineteen  hundred. 

And  including  the  year  eighteen  hundred  and  Bizty-siz  and  no  longer. 
—Act  ofJtdy  1,  1862,  §  92. 

A  special  income  duty  upon  the  gains,  profits,  or  income  for  the  year 
ending  the  thirty-first  day  of  December  next  preceding  the  time  herein 
named. — Joint  Resolution  of  July  4,  1864. 

Until  and  including  the  year  eighteen  hundred  and  seventy,  and  no 
longer.— ^cf  of  March  2,  1867,  §  18. 

Until,  and  including  eighteen  hundred  and  seventy,  and  no  longer. — 
Act  of  June  30,  1864,  §  119  ;  Act  of  July  13,  1866,  §  1. 

For  the  year  eighteen  hundred  and  seventy  and  eighteen  hundred  and 
seventy-one,  and  no  longer. — Act  of  July  14, 1870,  §  6. 

In  all  the  legislation  from  1862  to  1870,  the  income  tax  prop- 
erly so  called  was  kept  separate  from  the  taxation  of  bonds, 
dividends,  and  earnings  of  corporations ;  the  former  terminated 
under  the  Act  of  March  2,  1867,  on  Dec.  31,  1869,  while  the 
latter,  under  the  Act  of  July  14,  1870,  terminated  Aug,  1,  1870. 

Concord  JR.  R.  v.  Topliff,  21  I.  R.  R.  74  (1874),  U.  S.  Cir.  a., 
N.  Dist.  N.  Y.,  Shipley  and  Cla^rk,  JJ. 

Hailroad  Co,  v.  liose^  95  U.  S.  78  (1877),  Swatne,  J.,  ace. 

Interest  and  dividends  accruing  and  earned  in  the  last  year 
of  the  tax,  but  payable  the  year  following,  held  taxable. 

Barnes  v.  The  Eailroads,  17  Wall.  294  (1872),  U.  S.  Supreme, 
Clifford,  J.  (Waite,  C.  J.,  Strong,  Davis,  and  Field,  JJ.,  dis- 
senting.) 

StockcMe  V.  Insurance  Cos.,  20  Wall.  323  (1873),  U.  S. 
Supreme,  Miller,  J. 

Hailroad  Co.  v.  K  S.,  101  U.  S.  543  (1879),  Waite,  C.  J., 
contra. 

[The  court  distinguishes  this  case  from  Barries  v.  Railroads 
on  the  ground  that  it  appeared  there  expressly  that  the  divi- 
dends (nothing  being  said  of  the  interest  in  that  case)  were 
earned  in  the  last  year  of  the  tax,  while  in  the  principal  case 
there  was  no  finding  as  to  when  the  interest  was  earned,  the 
only  finding  being  that  the  interest  was  paid  after  the  tax 
lapsed.] 

U.  S.  v.  Indianapolis,  etc.,  R.  R.,  113  U.  S.  711  (1884),  Har- 
lan, J.,  contra. 

[In  this  case  it  appeared  expressly  that  the  interest  was  paid 


The  Statute  Annotated.  273 

out  of  earnings  made  in  the  last  year  of  the  tax,  and  thus  the 
case  falls  within  the  distinction  taken  as  to  Barnes  v.  Hail- 
roads  in  liailroad  Co.^  v.  U,  S.y  101  U.  S.  643,  which  is  relied 
on  as  a  controlling  authority.  The  Court  say,  at  p.  713,  "  We 
do  not  perceive  that  the  liability  of  the  corporation  for  tax  on 
this  interest,  as  such,  is  affected  by  the  circumstance  that  the 
interest  was  paid  out  of  the  earnings  of  the  previous  year.'' 
The  distinction  should  probably  be  regarded  as  overruled, 
though  the  case  taking  it  is  followed.] 

SEcnoN  27. 

There  shall  be  assessed,  levied,  ooUeeted,  and  paid  annually 
upon  the  gains,  profits,  and  income 

And  a  like  tax  shall  be  levied,  collected,  and  paid  annually  upon  the 
gains,  profits,  and  income. — §  27,  post  p.  279. 

There  shall  be  assessed,  levied,  and  collected,  except  as  herein  other- 
wise provided,  a  tax  of  two  per  centum  annually  on  the  net  profits  or  in- 
come.— §  82,  post  p.  831. 

There  shaU  be  levied,  colleoted,  and  paid,  upon  the  annual  income. — 
Act  of  Aug.  5,  1861,  §  49. 

That  there  shaU  be  levied,  collected  and  paid  annuaUy,  upon  the 
annual  gains,  profits,  or  income. — Act  of  July  1,  1862,  g  90;  Act  of  June 
80,  1864,  §  116. 

There  shall  be  levied,  assessed,  and  collected  *  *  •  upon  the  gains, 
profits,  or  income. — Joint  Resolution  of  July  4,  1864. 

That  there  shall  be  levied,  collected,  and  paid  annually  upon  the  an- 
nual gains,  profits,  and  income. — Act  of  March  8,  1865,  g  1;  Act  of 
March  2,  1867,  §  13. 

There  shall  be  levied  and  collected  annually,  as  hereinafter  provided 

*    •    upon  the  gains,  profits,  and  income. — Act  of  July  14,  1870,  §  6. 

"  Mere  advance  in  value  in  no  sense  constitutes  the  gains, 
profits,  or  income  specified  by  the  statute  [March  2,  18G7].  It 
constitutes  and  can  be  treated  merely  as  increase  of  capital." 
So  held  of  United  States  bonds. 

Graf/  V.  iJarlington^  15  Wall.  68  (1872),  U.  S.  Supreme, 
Field,  J.,  at  p.  66. 

Under  the  Act  of  July  13, 1866,  a  fund  retained  by  a  bank  out 
of  its  e-arnini^s  for  the  security  of  its  depositors  is  taxable  as 
"eaniinj]rs,  income,  or  gains." 

Dollar  Savinr/s  Bank  v.  IT,  S,,  19  Wall.  227  (1873),  U.  S. 
Supreme,  Strovg,  J.,  affirminj^  IT.  S.  v.  Dollar  Savings  Bank% 

15 1.  R  R.  193  (1871),  U.  S.  Cir.  Ct.,  E.  Dist.  Pa.,  McKennan,  J. 

18 
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All  gains  and  profits  derived  from  the  sale  of  stock  are  tax- 
able as  income,  whether  specially  mentioned  in  the  act  or 
not. 

U.  S.  V.  Smith,  1  Sawy.  277  (1870),  U.  S.  Dist.  Ct.,  Dist.  Or., 
Deadt,  J. 

A  mere  exchange  of  property  is  not  a  sale  the  profits  of 
which  are  to  be  returned  for  taxation.    Ibid, 

SembUy  otherwise  if  made  with  intent  to  evade  the  income 
tax  law.    Jbid. 

^^  Income  and  revenues,'^  held  in  a  state  statute  to  include  all 
earnings. 

Tompkins  v.  Zittle  Rock,  etc.,  R.  R.,  16  Fed.  R  6  (1882),  U.  S. 
Cir.  Ct,  E.  Dist.  Ark.,  Caldwell,  J. 

Under  a  New  York  statute,  held,  that  "  profits  or  income," 
means  gross  profits  or  income,  and  not  net  profits  or  income. 

JPeople  v.  Supervisors,  18  Wend.  605  (1886),  N.  Y.  Supreme. 

JPeople  V.  Supervisors  of  Niagara,  4  ffill,  20  (1842),  N.  Y. 
Supreme ;  s.  c.  affirmed  on  appeal,  7  Hill  604  (1844),  N.  Y.  Ct  of 
Errors. 

"It  is  undoubtedly  true  that  'profits'  and  *  income*  are 
sometimes  used  as  synonymous  terms ;  but,  strictly  speaking, 
'  income '  means  that  which  comes  in,  or  is  received  f i*om  any 
business  or  investment  of  capital,  without  reference  to  the  out- 
going expenditures ;  while  'profits^  generally  mean  the  gain 
which  is  made  upon  any  business  or  investment  of  capital  when 
both  receipts  and  payments  are  taken  into  the  account.  *  In- 
come,' when  applied  to  the  affairs  of  individuals,  expresses  the 
same  idea  that  revenue  does  when  applied  to  the  affairs  of  a 
state  or  nation ;  and  no  one  would  think  of  denying  that  our 
government  has  any  revenue  because  the  expenditures  for  a 
given  period  may  exceed  the  amount  of  receipts."  Bbonson,  J., 
in  Peo.  V.  Supervisors,  4  Hill  20,  at  p.  23. 

"Annual  income"  construed  to  mean  "gross  income." 

[Citing  Peo.  v.  Supervisors,  4  Hill  20.] 

Goldsmith  v.  Augusta^  etc,  R.  R.,  62  Qa.  468  (1879). 

"  Property  may  have  an  annual  value  without  any  income." 
Miller,  J.,  in  Troy  Iron  and  Nail  Factory  v.  Corning,  46  Barb. 
231,  at  p.  247  (1864),  N.  Y.  Supreme. 

Amounts  receiv^  on  life  insurance  and  damages  iu  actions 
of  tort  are  not  income. 
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Bvling,  7  I.  R.  R.  59. 

Money  paid  to  the  guardian  of  minor  children  by  a  railroad 
corporation,  in  settlement  of  a  claim  for  damages  by  reason  of 
the  loss  of  the  life  of  the  father  of  said  children  is  neither 
legacy  nor  income. 

Rtding,  3  I.  R.  R.  118. 

Sums  paid  by  a  life  insurance  company  on  poli'^ies  are  not 
liable  to  either  legacies  or  income  tax. 

Hiding,  3  I.  R.  R.  140. 

Legacies  and  successions  are  not  returnable  as  income,  but 
when  a  legacy  or  succession  consists  of  an  annuity  for  a  term 
of  years  the  annual  payments  constitute  income  and  should  be 
taxed  as  such ;  although  a  succession  tax  or  a  legacy  tax  may 
have  been  paid  upon  the  present  worth  of  the  annuity. 

Huling,  5  I.  R.  R.  188. 

Section  27. 

Beoeived  in  the  preceding  calendar  year 

From  and  after  the  first  day  of  January,  eighteen  hundred  and  ninety- 
five.— §  27,  ante,  p.  961. 

And  the  tax  herein  provided  for  shall  be  assessed  by  the  Commissioner 
of  Internal  Revenue  and  collected  and  paid  upon  the  grains,  profits,  and 
income  for  the  year  ending  the  thirty-first  day  of  December  next  preced- 
ing the  time  for  levying,  coUecting,  and  pa3ring  said  tax.-§  27,poit,  p.  281. 

During  the  whole  calendar  year  last  preceding  the  date  of  filing  said 
statement. — §  92,  post,  p.  888. 

Said  tax  shall  he  paid  on  or  before  the  first  day  of  July  in  each  year. — 
g  82,  pott,  p.  887. 

Every  corporation,  company,  or  association  doing  business  for  profit 
shall  make  and  render  to  the  collector  of  its  collection  district,  on  or  be- 
fore the  first  Monday  of  Biarch  in  every  year,  beginning  with  the  year 
eighteen  hundred  and  ninety-five. — §  85,  post,  p.  867  etseq. 

That  it  shall  be  the  duty  of  any  person  *  *  made  liable  to  any  duty, 
special  tax,  or  other  tax  imposed  by  law,  when  not  otherwise  provided 
for,  in  case  of  a  special  tax,  on  or  before  the  thirty-first  day  of  July  in 
each  year,  in  case  of  income  tax  on  or  before  the  first  Monday  of  March 
in  each  year,  and  in  other  cases  before  the  day  on  which  the  taxes 
accrue,  to  make  a  list  or  return. — g  8178  of  Rev.  St  as  amended  by  this 
act,  App.  p.  488. 

For  the  year  next  preceding  the  time  herein  named.— Joint  Resolution 
of  /u/^4, 1864. 


.-•^ 
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Section  27. 

By  every  citizen  of  the  United  States,  whether  residing  at 
home  or  abroad,  and  every  person  residing  therein. 

And  a  like  tax  shall  be  levied,  collected,  and  paid  annually  upon  the 
gains,  profits,  and  income  from  all  property  owned,  and  of  every  busi- 
ness, trade,  or  profession  carried  on  in  the  United  States  by  peisons 
residing  without  the  United  States.— §  27,  post,  p.  279. 

Of  every  person  residing  in  the  United  States. — Act  of  Aug.  6,  1861 , 
§49. 

Upon  the  income,  rents,  or  dividends  accruing  upon  any  property,  se- 
curities, or  stocks  owned  in  the  United  States  by  any  citizen  of  the  United 
States  residing  abroad. — Act  of  Aug.  5,  1861,  §  49. 

Of  every  person  residing  in  the  United  States. — Act  of  July  1, 1863 
§90. 

And  upon  the  annual  gains,  profits,  or  income,  rents,  and  dividends 
accruing  upon  any  property,  securities,  and  stocks  owned  in  the  United 
States  by  any  citizen  of  the  United  States,  residing  abroad,  except  as 
hereinafter  mentioned,  and  not  in  the  employment  of  the  United  States. 
^Act  of  July  1,  1862,  §  90. 

Of  every  person  r'esiding  in  the  United  States,  or  [and — Act  of  July  14, 
1870  J  of  any  citizen  of  the  United  States  residing  abroad. — Act  of  June  SO f 
1864,  §  116 ;  Act  of  March  8,  1865,  %l;  Act  of  March  2,  1867,  §  .18;  Act 
of  July  14,  1870,  §  6. 

Of  M  persons  residing  within  the  United  States  or  of  citizens  of  the 
United  States  residing  abroad. — Joint  Resolution  of  July  4,  1864. 

And  a  like  tax  shall  be  levied,  collected,  and  paid  annually  upon  the 
g^ins,  profits,  and  inconie  of  every  business,  trade,  or  profession  carried 
on  in  the  United  States  by  persons  residing  without  the  United  States* 
not  citizens  thereot^Act  of  July  18,  1866,  §  1 ;  Act  of  March  2,  1867, 
§13. 

There  shall  be  levied  and  collected  a  tax  of  five  per  centum  on  all 
dividends  in  scrip  *  •  to  stockholders,  policy-holders,  or  depositors,  or 
parties  whatsoever,  including  non-residents,  whether  citizens  or  aliens. 
^Act  of  July  13,  1866,  §  1. 

And  a  like  tax  annually  upon  the  gains,  profits,  and  income  derived 
from  any  business,  trade,  or  profession  carried  on  in  the  United  States 
by  any  person  residing  without  the  United  States,  and  not  a  citizen 
thereof,  or  from  rents  of  real  estate  within  the  United  States  owned  by 
any  persons  residing  without  the  United  States  and  not  a  citizen  thereof. 
—Act  of  July  14,  1870,  §  6. 

An  alien  who  resides  in  the  United  States  is  entitled  to  the 
exemption  of  the  prescribed  part  of  his  income  in  the  same 
manner  and  under  the  same  circumstances  as  a  native  born  or 
naturalized  citizen. 
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Buling,  6  I.  R.  R  18. 

An  alien  received  an  inheritance  in  Europe  and  came  tx>  this 
country  to  live.  Ruted^  that  the  income  received  on  such  in- 
heritance was  taxable. 

Biding,  3  I.  R.  R.  140. 

The  wife  of  an  alien  is  to  be  regarded  as  an  alien  herself  for 
the  purposes  of  taxation  under  the  Internal  Revenue  Laws 
although  she  was  a  citizen  prior  to  her  marriage. 

Biding,  6  I.  R.  R.  66. 

One  who  buys  a  house  in  London,  furnishes  it,  in  his  absence 
leaves  a  woman  in  charge  of  it,  and  takes  his  retinue  to  and 
from  it,  is  taxable  as  a  resident  of  Great  Britain,  although  he 
stayed  there  only  ten  weeks  and  spent  the  rest  of  his  time  at 
his  possessions  in  Ireland.  He  is  not  within  a  statutory  exemp- 
tion of  persons  "  actually  in  Great  Britain,  for  some  temporary 
purpose  only,  and  not  with  any  view  or  intent  of  establishing 
his  or  her  residence  therein,  and  who  shall  not  have  actually 
resided  in  Great  Britain  for  the  period  of  six  successive  calendar 
months." 

Attorney 'General  y.  Coote,  4  Price  183  (1817),  Exch. 

An  individual  Tield  taxable  as  "  residing  in  the  United  King- 
dom "  when  he  owns  an  estate  there  and  lives  there  five  months 
in  the  year  of  tax,  although  domiciled  abroad  and  carrying  on 
all  his  business  abroad. 

lAoyd  V.  Ldand  Bevenue,  21  Scot.  L.  R.  482  (1884),  Scot.  Ct. 
Sess. 

''  A  man  cannot  have  two  domiciles  at  the  same  time,  but 
he  certainly  can  have  two  residences."  Ibid.^  Lord  Inglis  at 
p.  484. 

A  master  of  a  trading  vessel,  tenant  of  a  house  occupied  by 
his  family  and  by  himself  when  in  Scotland  held,  taxable  as  a 
"  resident  of  Great  Britain,"  although  only  in  the  country  88 
days  in  the  year. 

Young  v.  Ifdand  Bevenue,  12  Scot  L.  R.  602  (1875),  Scot.  Ct. 
Sess. 

So  held,  also,  where  the  master  owned  his  house  in  which  his 
family  resided,  but  was  absent  the  whole  year. 

Bogersy,  Inland  Bevenue,  16  Scot.  L.  R.  682,  (1879).  Scot.  Ct. 
Sess. 
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Section  27. 

Whether  said  gaixuiy  profltSy  or  inoome  be  derived  from  any 
kind  of  property,  rents,  interest,  diyidends,  or  salaries,  or 
from  any  profession,  trade,  employment,  or  vocation  carried 
on  in  the  United  States  or  elsewhere,  or  from  any  other 
source  whatever. 

Whether  such  income  is  derived  from  any  kind  of  property,  or  from 
any  profession,  trade,  employment,  or  vocation,  carried  on  in  the  United 
States  or  elsewhere,  or  from  any  other  source  whatever. — Act  of  Aag,  6, 
1861. 

Whether  derived  from  any  kind  of  property,  rents,  interest  [interests — 
Act  of  June  80, 1864]  dividends,  salaries,  or  from  any  profession,  trade, 
employment,  or  vocation  carried  on  in  the  United  States  or  elsewhere, 
or  from  any  source  whatever,  except  as  hereinafter  mentioned. — ^^Ic^  of 
July  1,  1862,  §  90;  Act  of  June  30,  1864,  §  116. 

Whether  derived  from  any  kind  of  property,  rents,  interest  [interests^ 
Act  of  March  2, 1867]  dividends,  or  salaries,  or  from  any  profeasion, 
trade,  employment,  or  vocation,  carried  on  in  the  United  States  or  else- 
where,  or  from  any  other  source  whatever. — Act  of  March  8, 1865,  §  1; 
Act  of  March  2, 1867,  §  18. 

Derived  from  any  source  whatever,  whether  within  or  without  the 
United  States,  except  as  hereafter  provided. — Act  of  July  14,  1870,  g  6. 

The  gains,  profits,  and  income  of  any  business,  trade,  employment, 
office,  or  vocation.— -4c^  of  July  14,  1870,  §  7. 

The  joint  ownership  of  trading  vessels  is  a  trade  or  concern 
in  the  nature  of  a  trade. 

Attorney  General  v.  Borrodailey  1  Price  148  (1814),  Exch^ 
Thompson,  C.  B. 

Persons  receiving  profits  from  betting  systematically  carried 
on  by  them  throughout  the  year,  are  chargeable  with  income 
tax  on  such  profits  as  derived  from  a  "  vocation." 

Partridge  v.  MaUandine,  L.  R.  18  Q.  B.  D.  276  (1886). 

"  The  word  *  vocation '  is  analogous  to  *  calling,'  a  word  of 
wide  signification,  meaning  the  way  in  which  a  man  passes 
his  life."    Ihidny  Denman,  J.,  at  p.  278. 

Section  27. 

A  tax  of  two  per  centum  on  the  amount  so  derived  over  and 
above  four  thousand  dollars, 

And  a  like  tax.~§  27,  post,  p.  229. 

A  tax  of  two  per  centum  annually  on  the  net  profits  or  income. — §  82, 
po«^  p.  881. 
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If  such  annual  income  exceeds  the  sum  of  eight  hundred  dollars,  a 
tax  of  three  per  centum  on  the  amount  of  excess  of  such  income  above 
eight  hundred  dollars. — Act  of  Aug,  5, 1861,  g  40. 

Upon  the  income,  rents,  or  dividends  accruing  upon  any  property, 
securities,  or  stocks  owned  in  the  United  States  by  any  citizen  of  the 
United  States  residing  abroad,  there  shall  be  levied,  collected,  and  paid  a 
tax  of  five  per  centum. — Act  of  Aug,  5,  1861,  §  49. 

If  such  annual  gains,  profits,  or  income  exceed  the  sum  of  six  hundred 
dollars,  and  do  not  exceed  the  sum  of  ten  thousand  dollars,  a  duty  of 
three  per  centum  on  the  amount  of  such  annual  gains,  profits,  or  income 
over  and  above  the  said  sum  of  six  hundred  dolhuv  :  if  said  income  ex- 
ceeds the  sum  of  ten  thousand  dollars,  a  duty  of  five  per  centum  upon 
the  amount  thereof  exceeding  six  hundred  dollars. — Act  of  July  1,  1862, 
§90. 

If  such  annual  gains,  profits  or  income,  exceed  the  sum  of  six  hundred 
dollars,  a  duty  of  five  per  centum  on  the  excess  over  six  hundred  dollars 
and  not  exceeding  five  thousand  dollars ;  and  a  duty  of  seven  and  one 
half  of  one  per  centum  per  annum  on  the  excess  over  five  thousand 
dollars  and  not  exceeding  ten  thousand  dollars;  and  a  duty  of  ten  per 
centum  on  the  excess  over  ten  thousand  dollars. — Act  of  June  80,  1864, 

A  special  income  duty  *  *  at  the  rate  of  five  per  centum  on  all 
sums  exceeding  six  hundred  dollars. — Joint  Resolution  of  July  4,  1864. 

A  duty  of  five  per  centum  on  the  excess  over  six  hundred  and  not  ex- 
ceeding five  thousand  dollars,  and  a  duty  of  ten  per  centum  on  the  ex- 
cesa  over  five  thousand  dollars. — Act  of  March  8,  1865,  §  1. 

A  tax  of  five  per  centum  on  the  amount  so  derived  over  one  thousand 
dollars.— Ac^  of  March  2,  1867,  §  18. 

A  tax  of  two  and  one  half  per  centum  upon  the  gains,  profits,  and  in- 
come.—^c^  of  July  14,  1867,  §  6. 

The  sum  of  two  thousand  dollars  of  the  gains,  profits,  and  income  of 
any  person  shall  be  exempt  from  said  income  tax,  in  the  manner  herein- 
after provided.— ^t  of  July  14,  1870,  §  8. 

Section  27. 
And  a  like  tax, 

A  tax  of  two  per  centum  on  the  amount  so  derived,  over  and  above 
four  thousand  dollars — §  27,  ante,  p.  278. 

A  tax  of  two  per  centum  annually  on  the  net  profits  or  income  [of  cor- 
porations].— g  82,  post,  p.  831. 

SECnoN  27. 

Shall  be  levied,  oolleoted,  and  paid  annually  upon  the  gaina, 
profits,  and  income. 

Shall  be  assessed,  levied,  collected,  and  paid  annually  upon  the  gains, 
profits,  and  income. — §  27,  ante^  p.  273. 
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Shall  be  assessed,  levied  and  oolleoted,  except  as  heiem  olherwiie  pco- 
vided,  a  tax  of  t^o  per  oentum  annuallj  on  the  net  profiti  or  iiioome*-w 
§  82,  post,  p.  831. 

Section  27. 

From  all  property  owned  and  of  every  bosineMy  trade,  or  pro- 
fbssion  carried  on  in  the  United  States  by  persona  residini^ 
without  the  United  States. 

Whether  said  gains,  profits,  or  income  be  derived  from  any  kind  of  prop- 
erty, rents,  interest,  dividends,  or  salaries,  or  from  any  profession,  trade, 
employment,  or  vocation  carried  on  in  the  United  States  or  elsewhere,  or 
from  any  other  source  whatever. — §  27,  ante,  p.  278. 

See  §  81,  post,  p.  880  et  seq,,  for  provisions  as  to  exemptions  of  non- 
residents, including  non-resident  corporations. 

A  wine  raerchant  living  in  France  who  has  an  agent  in  Lon- 
don to  sell  his  wines  and  receive  payment  therefor  is  taxable 
in  respect  of  a  trade  "  exercised  within  the  United  Kingdom." 

Pommery  v.  Apthorpe,  56  L.  J.  R.,  Q.  B.  D.  155  (1886). 

A  firm  of  wine  merchants  in  France  employed  a  London  firm 
as  agents.  They  kept  no  wine  in  England,  but  their  name  was 
on  a  window  on  the  premises  of  the  agents,  and  was  in  the  Lon- 
don Directory.  All  orders  were  forwarded  to  France,  all  pay- 
ments were  made  direct  or  to  the  agents,  who  forwarded  the 
amount  without  carrying  it  to  any  account  I£eldj  taxable,  as 
exercising  a  trade  in  England. 

Werle  v.  Colquhon^  L.  II.  20  Q.  B.  Div.  753  (1888). 

"  I  agree  with  the  opinion  expressed  by  the  late  Lord  Chief 
Justice  CocKBURX  in  SuUey  v.  Attorney  General^  5  H.  &  N.  711, 
that  it  is  probably  a  question  of  fact  where  the  trade  is  carried 
on.  ♦  *  If  it  is  a  question  of  fact  in  each  case  it  will  be  im- 
possible to  make  an  exhaustive  definition  of  what  constitutes 
carrying  on  a  trade."     Ibid,  by  Lord  Esher,  M.  R.,  at  p.  758. 

Income  from  a  fund  in  India  passing  through  the  hands  of 
an  agent  in  London  to  the  plaintiff  residing  in  France  is  not 
taxable  as  '*  gains  and  profits  in  Great  Britain." 

Udney  v.  East  India  Co,,  13  C.  B.  733  (1853),  Ct.  Com.  Bench., 

A  wine  merchant  living  in  France  who  luis  agents  in  Eng- 
hand  to  sell  his  wines  on  a  del  credere  commission,  and  has  his 
name  on  their  door  and  an  office  for  his  own  use  when  he  is  in 
England  is  taxable  in  respect  of  "  a  trade  exercised  within  the 
United  Kingdom.'' 
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TiscMer  v.  AptharpCy  62  L.  T.  R,  N.  S.  814  (1885),  Q.  B.  D. 

A  partner  residing  in  England  and  member  of  a  New  York 
firm  is  not  taxable  with  respect  to  profits  of  the  firm  made  in 
New  York  by  the  exportation  of  goods  from  England.  The 
firm  does  not  carry  on  a  trade  in  England ;  it  is  a  mere  cus- 
tomer there. 

Sullet/  V.  Attorney  General,  5  H.  <fe  N.  711  (1860),  Exch.,  re- 
versing  Attorney  General  v.  SuUey,  4  H.  &  N.  769  (1859),  Exch. 

Section  27. 

And  the  tax  herein  provided  for  shall  be  assessed,  by  the  Com- 
missioner  of  Internal  Beyeme,  and  collected,  and  paid  upon 
the  gains,  profits,  and  income  for  the  year  ending  the  thirty- 
first  day  of  December  next  preceding  the  time  for  levying, 
collecting,  and  paying  said  tax. 

From  and  after  the  first  day  of  January,  eighteen  hundred  and  ninety- 
five.— §  27,  ante,  p.  267. 

Received  in  the  preceding  calendar  year. — g  27,  ante,  p.  275. 

The  taxc's  on  incomes  herein  imposed  shall  be  due  and  payable  on  or 
before  t)ie  first  day  of  July  in  each  year. — g  30,  post,  p.  826. 

Tliat  said  tax  shall  be  paid  on  or  before  the  first  day  of  July  in  each 
year.— §  32,  post,  p.  337. 

During  the  whole  calendar  year  last  preceding  the  date  of  filing  said 
statement. — §  32,  post,  p.  838. 

That  every  corporation,  company,  or  association  doing  business  for 
profit  shall  make  and  render  to  the  collector  of  its  collection  district,  on 
or  before  tlie  first  Monday  of  March  in  every  year,  beginning  with  the 
year  eighteen  hundred  and  ninety-five,  a  full  return,  verified  by  oath  or 
afiirmation,  in  such  form  as  the  Commissioner  of  Internal  Revenue  may 
prescribe,  of  all  the  following  matters  for  the  whole  calendar  year  last 
preceding  the  date  of  such  return. — §  35,  post,  p.  867  et  seq. 

The  tax  herein  provided  shall  be  assessed  upon  the  annual  income  of 
the  persons  hereinafter  (before  ?)  named  for  the  year  next  preceding  the 
time  for  assessing  said  tax,  to  wit,  the  year  next  preceding  the  first  day 
of  January,  eightcnm  hundred  and  sixty-two. — Act  of  Aug.  5,  1861,  §  49. 

That  the  Uix  her(>in  imposed  by  the  forty-ninth  section  of  this  act  shall 
be  due  and  payable  on  or  before  the  thirtieth  day  of  June,  in  the  year 
eighteen  hundred  an<l  sixty-two. — Act  of  Aug,  5,  1861,  §  51. 

And  the  <iuty  lierein  provided  for  shall  be  assessed  and  collected  upon 
the  income  for  the  year  ending  the  thirty-first  day  of  December  next 
preceding  the  time  for  levying  and  collecting  said  duty,  that  is  to  say, 
on  the  first  <lay  of  May,  eighteen  hundred  and  sixty-three,  and  in  each 
year  thereafter.— ^cf  of  July  1.  1862,  g  91. 

Provided,  that  the  return  [require<l  from  certain  corporations]  for 
the  first  of  January,  eighteen  hundred  and  sixty-three,  shall  be  made 
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within  thirty  days  after  the  passage  of  this  act— ^^  of  Mairtk  8,  ISn, 
§14. 

And  the  duty  herein  provided  for  shall  be  assessed,  collected,  and  paid 
upon  the  gains,  profits,  or  income  for  the  year  ending  the  thirty-first  day 
of  December  next,  preceding  the  time  for  levying,  collecting,  and  pay- 
ing said  duty.— ^cf  oj  June  30,  18ft4,  §  116  ;  Act  of  March  8,  1865,  §  1. 

The  duties  or  incomes  herein  imposed  shall  be  levied  on  the  first  day 
of  May,  and  be  due  and  payable  on  or  before  the  thirtieth  day  of  June 
in  each  year.— ^c^  of  June  80,  1864,  §  110. 

And  the  tax  herein  provided  for  shall  be  assessed,  collected  and  paid 
upon  the  gains,  profits,  and  income  for  the  year  ending  the  thirty-fiiBt 
day  of  December  next  preceding  the  time  for  levying,  collecting,  and 
paying  said  tax.— ^cf  of  March  2,  1867,  §  18. 

The  tax  hereinbefore  provided  shall  be  assessed  upon  the  gains,  profits, 
and  income  for  the  year  ending  on  the  thirty -first  day  of  December  next 
preceding  the  time  for  levying  and  collecting  said  tax. — Act  of  July 
14,  1870,  §  10. 

When  a  decedent  dies  within  the  year,  the  tax  must  be  paid 
upon  so  much  of  his  income  as  accrued  within  the  year  and 
prior  to  his  decease. 

MandeU  v.  Fierce,  8  Cliff.  134  (1868),  U.  S.  C.  Ct.,  Dist.  Mass^ 
Clifford,  J. 

In  the  case  of  a  decedent,  the  same  deductions  are  to  be  made 
from  the  income  accruing  before  his  death  as  would  be  made 
if  he  had  lived  but  had  ceased  to  receive  any  further  income. 

Ibid. 

A  person  living  on  the  first  Monday  in  May  in  any  year  is 
liable  by  himself  or  his  executors  or  administrators  to  be  taxed 
for  his  income  the  preceding  year. 

Hidiyig^  2  I.  R.  R.  54. 

A  person  having  made  all  returns  of  income  for  which  he 
was  liable  while  living,  will,  on  dying,  leave  his  estate  free  fi'om 
liability  for  income  tax. 

Muling,  2  I.  R.  R.  54. 

If  a  person  prior  to  the  first  Monday  in  May  in  any  year 
make  a  return  of  income  for  the  preceding  year  and  then  dies 
before  the  first  Monday  in  May  of  the  year  in  which  he  makes 
the  return,  neither  he  nor  his  representatives  are  liable  for 
tax. 

Btding,  2  I.  R.  R.  54. 

All  income  of  an  estate  after  the  owner  dies,  is  income  to 
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the  persons  entitled  to  receive  the  same,  and  should  be  taxed 
to  them  or  their  legal  representatives. 

BiUing,  2  I.  R.  R.  64. 

Neither  deceased  persons  nor  their  executors  or  administra- 
tors are  to  be  taxed  for  income  or  gains  made  on  or  after 
January  in  one  year  and  prior  to  the  first  Monday  in  May  of 
the  succeeding  year,  the  person  dying  at  any  time  before  those 
two  dates  including  the  first. 

Riding,  2  I.  R.  R  64. 

Only  property  passing  from  the  testator  or  the  testatrix  can 
be  considered  liable  to  legacy  taxes,  but  income  accruing  to  the 
estate  subsequently  to  the  testator's  death  is  taxable  as  income 
of  the  persons  benefited  thereby. 

Etding,  1  I.  R.  R.  172. 
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Section  28. 

That  in  estimating  the  gains,  profits,  and  income  of  any  person 

In  computing  incomes. — §  28,  post,  p.  294. 

That  in  estimating  said  income. — Act  of  Aug.  5,  1861,  §  49. 

That  in  estimating  said  annual  gains,  profits,  or  income,  whether  sub- 
ject to  a  duty  of  three  per  centum,  or  of  five  i)er  centum. — Act  of  July  1, 
1862,  g  91. 

That  in  estimating  the  annual  gains,  profits,  or  income  of  any  person, 
"Act  of  June  80,  1864,  §  117. 

That  in  estimating  the  annual  gains,  profits,  or  income,  as  aforesaid. 
— Joint  Resolution  of  July  4,  1864. 

That  in  estimating  the  annual  gains,  profits,  and  income  of  any  per- 
son.—-4cf  of  March  3,  1865,  §  1. 

That  in  estimating  the  gains,  profits  and  income  of  any  person. — Act  of 
March  2,  1867,  §  13 ;  Act  of  July  14, 1870,  §  7. 

Section  28. 

There  shall  be  included  all  income  deriyed  troxa  interest  upon 
notes,  bonds,  and  other  securities. 

Interest  received  or  accrued  upon  all  notes,  bonds,  mortgages,  or  other 
forms  of  indebtedness  bearing  interest. — §  28,  post,  p.  287. 

There  shall  be  included  all  income  derived  from  interest  upon  notes, 
bonds  and  other  securities  of  the  United  States. — Act  of  March  2,  1867, 
§13. 

There  shall  be  included  all  income  derived  from  any  kind  of  property, 
rents,  Interest  received  or  accrued  upon  all  notes,  bonds,  and  mortgages. 
"Act  of  July  14,  1870,  §  7. 

Section  28. 

Except  such  bonds  of  the  United  States  the  principal  and  in- 
terest of  which  are  by  the  law  of  their  issuance  exempt  ftom 
all  Federal  taxation ; 

Provided^  That  upon  such  portion  of  said  income  as  shall  be  derived 
from  interest  upon  treasury  notes  or  other  securities  of  tlie  United  States, 
there  shall  be  levied,  collected,  and  paid  a  tax  of  one  and  one  half  per 
centum. — Act  of  Aug,  5, 1861,  g  49. 

Ebccepting  that  portion  of  said  income  derived  from  interest  on  treas- 
ury notes  and  other  securities  of  the  Government  of  the  United  States, 
which  shall  pay  one  and  one  half  per  centum. — Act  of  Aug,  5, 1861,  §  49. 
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That  upon  such  portion  of  said  gains,  profits,  or  inoome,  whether 
subject  to  a  duty  as  provided  in  this  act  of  three  per  centum  or  of  five 
per  centum,  which  shall  be  derived  from  interest  upon  notes,  bonds,  or 
other  securities  of  the  United  States,  there  shall  be  levied,  collected,  and 
paid  a  duty  not  exceeding  one  and  one  half  of  one  per  centum,  anything 
in  this  act  to  the  contrary  notwithstanding. — Act  of  July  1,  1862,  §  91. 

Provided,  that  income  derived  from  interest  upon  notes,  bonds  and 
other  securities  of  the  TJnited  States,  shall  be  included  in  estimating  in- 
comes under  this  section. — Act  of  June  30,  1864,  §  116. 

Provided,  that  incomes  derived  from  interest  upon  notes,  bonds,  and 
other  securities  of  the  United  States,  *  *  *  shall  be  included  in  estimat- 
ing incomes  under  this  section. — Act  of  March  8,  1865,  g  1. 

There  shall  be  included  all  income  derived  from  interest  upon  notes, 
bonds,  or  other  securities  of  the  United  States. — Act  of  March  2, 1867,  §  18. 

There  shall  be  included  *  *  interest  upon  notes,  bonds,  or  other  secur- 
ities of  the  United  States.— ^c^  of  July  14,  1870,  §  7. 

"District  of  Columbia  3.65  bonds"  are  not  bonds  of  the 
United  States  or  exempt  from  taxation  under  §  5214,  Rev.  St. 

Attorney  General  Devens,  16  Op.  Att.  Gen.  178  (1878). 

"  It  would  seem  to  be  clear  that  the  fact  that  they  are  obli* 
gations  of  the  United  States  does  not  dispose  of  the  question 
whether  they  are  to  be  included  within  the  amount  exempted 
under  this  statute.  It  would  not  be  contended,  for  instance, 
that  the  '  gold  and  silver  certificates,'  as  they  are  familiarly 
called,  of  the  United  States,  which  are  certificates  of  indebted* 
ness,  to  the  payment  of  which  the  United  States  Is  solemnly 
pledged,  would  be  exempt  under  this  statute."    Ibid. 


Section  28. 

Proflta  realized  within  the  year  firom  sales  of  real  estate  pur- 
chased within  two  years  previous  to  the  close  of  the  year 
for  which  inoome  is  estimated; 

Excluding  all  estimated  depreciation  of  values  and  losses  within  the 
year  on  sales  of  real  estate  purchased  within  two  years  previous  to  the 
year  for  which  income  is  estimated. — §  28,  post,  p.  808. 

Net  profits  realized  by  sales  of  real  estate  purchased  within  the  year 
for  whicli  income  is  estimated  shall  be  chargeable  as  inoome. — Act  of 
June  80,  1864,  g  116 ;  Act  of  March  8.  1865,  S  L 

All  income  or  gains  derived  from  the  purchase  and  sale  of  stocks  or 
other  property,  real  or  personal— ^Ic^  of  June  80,  1864,  g  117 ;  Act  of 
March  3,  1865,  §1. 


/. 
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Profits  realized  within  the  year  from  sales  of  real  estate  purchased 
within  the  year  or  within  two  years  previous  to  the  year  for  which  in- 
come was  [is]  estimated. — Act  of  March  2,  1867,  §  18. 

Profits  realized  within  the  year  from  sales  of  real  estate  purchased 
within  two  years  previous  to  the  year  for  which  income  is  estimated,  ~^ 
Act  of  July  14,  1870,  §  7. 

Profits  on  the  sales  of  real  estate  bought  before  the  passage 
of  the  first  income  tax  law  were  not  taxable. 

Merchants'  Ins.  Co.  v.  McCartney,  12  I.  R.  R  122  (1870),  U. 
S.  Cir.  Ct.,  Dist.  Mass.,  Lowell,  J. 

Under  Alabama  Revised  Code  §§  434,  435,  h.eld,  that  income 
must  pay  tax  although  invested  in  real  estate  upon  which  a  tax 
was  levied  and  collected  within  the  same  fiscal  year. 

Zott  V.  Hubbard,  44  Ala.  693  (1870). 

A  sale  of  a  leasehold  estate  is  not  a  sale  of  real  estate. 

Biding,  2  I.  R.  R.  44. 

But  in  assessing  income,  leases  of  lands  for  99  years  are  to 
be  treated  as  realty  if  such  leases  are  made  realty  by  the  laws 
of  the  state  in  which  the  leased  lands  are  situated. 

Biding,  3  I.  R.  R.  8. 

The  terms  used  in  defining  real  estate  in  §  126,  Act  of 
June  30,  1864,  do  not  include  mules  and  implements  of  agricul- 
ture, although  they  are  included  in  those  terms  according  to 
the  meaning  given  them  by  the  Civil  Code  of  Louisiana. 

Biding,  3  I.  R.  R.  37. 

A  sale  of  underlying  coal  to  be  paid  for  at  a  certain  rate  for 
each  ton  mined  is  treated  as  a  sale  of  personalty.  In  deter- 
mining the  cost,  the  amount  paid  by  the  purchaser  may  be 
included,  but  not  the  value  of  the  services  of  himself  or  his 
family. 

Biding,  5  I.  R.  R.  154. 

The  profits  from  sales  of  mining  claims  are  taxable  as 
income. 

Biding,  4  I.  R.  R.  124. 

Losses  within  the  year  1866  on  sales  of  real  estate  purchased 
since  December  81st,  1868,  may  be  deducted  in  a  return  of  in- 
come of  the  year  first  above  mentioned. 

Bvlingy  6  I.  R  R  116. 
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Section  28. 

Interest  receiyedor  aoorued  upon  all  notes,  bonds,  mortgages, 
or  other  forms  of  indebtedness  bearing  interest,  whether 
paid  or  not,  if  good  and  oolleotible, 

All  income  derived  from  interest  upon  notes,  bonds,  and  other  securi- 
ties.— §  28,  antCt  p.  284. 

And  debts  ascertained  to  be  worthless. — §  28,  post,  p.  802. 

The  interest  over  and  above  the  amount  of  interest  paid  upon  all  notes, 
bonds,  mortgages,  or  other  forms  of  indebtedness,  bearing  interest, 
whether  due  and  paid  or  not,  if  good  and  collectable  [sic]. — Act  of  June 
80,  1864,  §  117. 

And  also  all  premiums  on  gold  and  coupons  shall  be  included. — Act  of 
March  8,  1865,  §  1. 

The  interest  received  or  accrued  upon  all  [old — ^Act  of  March  2,  1867] 
notes,  bonds,  and  mortgages,  or  other  forms  of  indebtedness  bearing  in- 
terest, whether  paid  or  not,  if  good  and  collectable  [sic]. — Act  of  March 
8,  1865,  %1;  Act  of  March  2,  1867,  §  18;  Act  of  July  14, 1870,  §  7. 

Interest  is  taxable  although  it  accrue  de  die  in  dieni^  as  where 
a  purchaser  failed  to  pay  the  purchase  price  on  the  day  ap- 
pointed and  interest  was  due  until  the  price  was  paid.  It  is 
not  necessary  that  the  interest  should  be  paid  only  annually. 

J^ebb  V.  Bunnt/j  Kay  &  J.  216  (1854),  Chancery  Chambers, 
Wood,  V.-Ch. 

A  deduction  cannot  be  allowed  for  interest  paid  from  which 
the  company  failed  to  deduct  the  tax  at  the  time  of  payment 
as  required  by  the  statute. 

Citt/  of  London  Contract  Co.  v.  Styles^  4  Times  L.  R  51 
(1887),  Ct.  App.,  affirming  s.  c.  8  Times  L.  R.  512  (1887). 

When  a  vendor  consents  to  receive  the  purchase  price  in 
annual  installments,  such  installments  are  not  taxable  as 
"  annual  payments."    They  are  principal  and  not  income. 

Foley  V.  Fletcher,  3  H.  &  N.  769  (1858),  Exch. 

Section  28. 

Less  the  interest  which  has  beoome  due  firom  said  person  or 
which  has  been  paid  by  him  during  the  year; 

Abo  all  interest  due  or  paid  within  the  year  by  such  person  on  exist* 
inpf  indebtedness.^  28,  post,  p.  297. 

Interest  on  bonded  and  other  indebtedness. — g  82,  po9t,  p.  882. 

Less  the  interest  paid  by  or  due  from  nuch  person.— .^e^  of  March  8, 
1865,  §  1. 
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Less  the  interest  which  has  become  due  from  said  person  dming  the 
year.— ilcf  of  March  2, 1867,  §  18. 
The  amount  of  interest  paid  during  the  year,— Act  of  July  14, 1876^  §  9. 

Section  28. 

The  amount  of  all  premium  on  bondsy  notes,  or  oonpons; 

The  amount  of  aU  premiums  on  gold  and  coupons. — Act  of  March  2, 
1867.  §  18;  Act  of  July  14,  1870,  §  7. 

The  fact  that  United  States  bonds  are  above  par  does  not 
render  the  owner  liable  to  taxation  by  the  state  on  the  excess. 
People  ex  rel.  Jjeonard  v.  CommissionerSy  90  N.  Y.  63  (1882). 

Section  28. 

The  amoimt  of  sales  of  live  stock,  sugar,  cotton,  wool,  butter 
cheese,  pork,  beef,  mutton,  or  other  meats,  hay,  and  grain, 
or  other  vegetable,  or  other  productions,  being  the  growtli 
or  produce  of  the  estate  of  such  person,  less  the  amount  ex- 
pended in  the  purchase  or  production  of  said  stock  or  pro- 
duce, and  not  including  any  part  thereof  consumed  directly 
by  the  &mily ; 

The  increased  value  of  Uve  stock,  whether  sold  or  on  hand,  and  the 
amount  of  sugar,  wool,  butter,  cheese,  pork,  beef,  mutton,  or  other 
meats,  hay,  and  grain,  or  other  vegetable  or  other  productions  of  the 
estate  of  such  person  sold,  not  including  any  part  thereof  unsold  or  on 
hand  during  the  year  next  preceding  the  thirty-first  of  December. — Act 
of  June  dO,  18ft4,  §117. 

All  income  or  gains  derived  from  the  purchase  and  sale  *  *  ♦  of 
live  stock,  and  the  amount  of  live  stock,  sugar,  wool,  butter,  cheese,  pork, 
beef,  mutton,  or  other  meats,  hay  and  grain,  or  other  vegetable  or  other 
productions,  being  the  growth  or  produce  of  the  estate  of  such  peraon 
sold,  not  including  any  part  thereof  unsold  or  on  hand  during  the  year 
next  preceding  t)ie  thirty-first  of  December,  until  the  same  shaXL  be  sold, 
shall  be  Included.— .4cf  of  March  8,  1865,  §  1. 

The  amount  of  sales  of  live  stock,  sugar,  wool,  butter,  che[e]se,  pork, 
beef,  mutton,  or  other  meats,  hay  and  grain,  or  other  vegetable  or  other 
productions,  being  the  growth  or  produce  of  the  estate  of  such  peraon, 
not  including  any  part  thereof  directly  ocmsimied  by  the  family. — Act  of 
March  2,  1867,  g  13. 

The  amount  of  sales  of  live  stock,  sugar,  wool,  butter,  cheese,  poi^, 
beef,  mutton,  or  other  meats,  hay  and  grain,  fruits,  vegetables  or  other 
productions,  being  the  growth  or  produce  of  the  estate  of  such  person, 
but  not  including  any  part  thereof  consumed  directly  by  the  family. — 
Act  of  July  14,  1870,  §  7. 
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Expenditures  for  labor  in  one  calendar  year  cannot  be 
deducted  from  the  proceeds  of  the  crop  sold  in  the  subsequent 
year.  Losses  in  farming  may  be  deducted  from  any  business 
income.  Exi^enditures  for  labor  in  a  year  in  which  no  crop  is 
sold,  may  be  deducted  from  business  income,  but  not  from 
rents,  dividends,  and  the  like. 

Ruling,  4  I.  R.  R.  12. 

The  fanner  in  returning  income  from  his  farming  operations 
should  enter  in  liis  income  all  amounts  received  for  animals 
sold,  and  for  the  wool,  hides,  etc.,  of  animals  which  have  died, 
provided  such  wool,  etc.,  was  sold.  He  may  then  deduct  the 
sums  actually  paid  as  purchase-money  for  the  animals  sold 
within  the  year,  or  which  have  died  within  the  year.  If 
the  animals  were  raised  by  the  owner,  no  deduction  can  be 
allowed. 

Riding,  3  I.  R.  R.  100. 

Rent  for  land  paid  in  produce  is  income.  The  expenses  of 
carrying  on  premises  so  leased  are  to  be  deducted  from  the 
income  of  the  lessee  only. 

Ruling,  5  I.  R.  R.  154. 

The  profit  realized  on  a  sale  of  standing  timber  or  felled  timber 
is  taxable  without  reference  to  the  time  when  the  land  was 
purchased. 

Ruling,  1   I.  R.  R.  171. 

When  timl)er  is  sold  either  standing  or  cut,  the  taxable 
profits  are  arrive<l  at  by  estimating  the  value  of  the  land  after 
the  timber  is  removed  and  adding  thereto  the  net  amount 
received  for  the  timber,  and  from  this  amount  deducting  the 
estimated  value  of  the  land  on  the  first  of  January,  1862. 

Ruling,  2  I.  R  R.  61,  amending  Ruling,  1  I.  R.  R.  171. 

Section  28. 

Money  and  the  value  of  all  personal  property  acquired  by  gift 
or  inheritance ; 

This  provision  is  new,  and  presumably  is  in  lieu  of  the  old  succession 
tax. 

A  gift  is  not  taxable  as  an  "annual  profit  or  gain  arising 

from  any  kind  of  property  "  or  "  from  any  profession,  trade, 

employment,  or  vocation."    So  held  of  an  allowance  to  a  curate 

*-in  recognition  of  faithful  service,"  renewable  at  the  discretion 

19 
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of  a  committee  and  conditional  upon  his  collecting  half  the 
amount  as  donations  to  the  fund. 

Turner  v.  CtixoUy  L.  R.  22  Q.  B.  D.  150  (1888),  Coleeidge, 
C.  J. 

An  annual  gift  by  parishioners  to  their  clergyman  held^  a 
payment  in  respect  of  his  office,  and  so  taxable  as  income. 

Inland  Bevenue  v.  Strang^  15  Scot.  L.  R.  704  (1878);  Sc.  Ct. 
Sess.  Outer  House,  Ld.  Cubbiehill. 

Amounts  paid  to  clerks  of  banks,  etc.,  as  gifts,  are  clearly 
paid  with  reference  to  services  rendered,  and  should  be  taxed 
as  income. 

Itidingy  7  I.  R.  R.  35. 

Gifts  of  personal  property  made  ante  mortem  as  advances  since 
the  passage  of  the  revenue  laws,  should  be  treated  as  income. 

Biding,  3  I.  R.  R.  133. 

All  gifts  which  are  in  the  nature  of  compensation  for  services 
rendered,  whether  made  in  accordance  with  a  previous  under- 
standing  or  with  an  annual  custom,  are  taxable  as  income. 

Biding,  1  I.  R.  R.  150. 

Section  28. 

All  other  gains,  proflts,  and  income  derived  firom  any  souroe 
whatever 

All  other  gains,  profits,  and  income  derived  from  any  source  whatever. — 
Act  of  March  2,  1867,  §  13. 

All  other  gains,  profits,  and  income  dravim  from  any  source  whatever.— 
Act  of  July  14,  1870,  §  7. 

Rent  saved  by  reason  of  the  fact  that  a  person  occupies  a 
house  rent-free  is  not  taxable. 

Te7ma?}t  v.  Smith  (1892),  App.  Cas.  150,  H.  L. 

Under  the  Texas  Statute,  taxes  are  assessed  on  the  income 
derived  from  sales  of  goods  made  in  excess  of  their  cost  after 
allowing  the  stiitutory  deductions. 

MUar  V.  Douglass,  42  Tex.  288  (1875). 

When  land  is  leased  for  a  term  of  years  under  a  contract 
that  the  lessee  shall  erect  a  building  thereon,  the  title  to  which, 
subject  to  the  use  of  the  lessee  during  the  term,  immediately 
vests  in  the  lessor,  the  expense  of  erecting  the  building  is  in 
the  nature  of  rent  and  is  returnable  as  such  in  the  income 
return  of  the  lessor. 

Btding,  6  I.  R.  R.  180. 


The  Statute  Annotated.        291 

The  value  of  an  annuity  to  arise  from  a  fixed  principal 
should  be  estimated  by  assuming  the  rate  of  interest  upon 
money  at  6  per  cent,  without  reference  to  the  legalized  rate  of 
any  particular  state. 

Buling,  4  I.  R.  R.  47. 

S.  was  a  partner  in  business  with  F.  His  share  of  the  profits 
was  about  $5,000.  The  firm  dissolved,  and  S.  gave  F.  the 
amount  of  his  profits  in  payment  for  F.'s  share  in  the  good  will 
of  the  firm.  Meld^  that  S.  should  pay  an  income  tax  on  $5,000, 
although  that  was  reinvested  in  the  business,  and  that  F. 
should  also  pay  an  income  tax  on  $5,000. 

Buling,  4  I.  R.  R.  46. 

A.  before  his  death  buys  a  farm  from  B.  for  $4,000.  B.  makes 
a  deed  to  A.'s  son  C.    C.  is  chargeable  with  $4,000  of  income. 

Ruling,  3  I.  R.  R.  140. 

A.  loans  to  B.  $5,000  for  five  years,  and  in  order  to  avoid  the 
income  tax  takes  a  deed  of  the  farm  and  stipulates  to  reconvey 
the  property  at  the  end  of  five  years  upon  payment  of  $7,000. 
Held,  the  transaction  is  equivalent  to  the  giving  of  a  mortgage 
and  the  annual  gain  accruing  to  the  lender  is  income. 

Biding,  3  I.  R.  R.  140. 

If  fractions  of  a  patent  right  are  sold,  the  estimated  outlay 
for  such  fractions  may  be  deducted  from  the  receipts  of 
sales. 

Biding,  1  I.  R.  R.  188. 

The  profits  on  the  sale  of  a  patent  right  are  taxable  as  in- 
come. They  are  to  be  estimated  by  subtracting  from  the 
amount  received  the  sums  actually  expended  therefor,  whether 
in  purchasing  the  right  and  obtaining  the  patent,  or  in  per- 
fecting the  invention,  but  no  allowance  can  be  liiade  for  the 
time  or  labor  or  personal  expenses  of  the  inventor. 

Buling,  1  I.  R.  R.  188. 

Gains  derived  from,  and  losses  incurred  by,  the  sale  of  stocks, 
are  regarded  as  gains  and  losses  in  business  without  reference 
to  the  time  during  which  the  stocks  are  held.  Interest  in 
dividends  derived  from  stocks  is  regarded  as  income  derived 
from  fixed  investments,  without  reference  to  the  time  during 
which  such  stocks  are  held ;  but  when  gains  derived  from  sales 
of  stocks  involve  interest  received  or  accrued,  such  gains  may 
be  regarded  as  derived  from  business  alone.    Salaries,  except 
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when  specially  provided  for  by  statute,  are  regarded  as  income 
from  business.  The  value  of  property  used  in  business,  less 
the  amount  of  insurance,  may  be  deducted  when  lost  from  the 
gains  and  profits  in  business. 

Ruling,  3  I.  R.  R.  188. 

Profits  realized  during  the  year  are  to  be  returned  and  as- 
sessed without  regard  to  the  fact  that  they  had  been  produced 
by  the  labors  of  previous  years. 

Ruling,  2  I.  R.  R.  44. 

All  profits  on  sales  of  personal  property  are  taxable  as  income 
for  the  year  of  sale  without  reference  to  the  date  of  purchase. 

Ruling,  1  I.  R.  R.  196. 

The  act  makes  a  plain  distinction  between  profits  on  sales  of 
stock,  and  profits  on  sales  of  real  estate.  The  taxable  proflta 
on  sales  of  real  estate,  are  those  which  accrue  when  the  estate 
was  purchased  within  the  year.  Profits  on  sales  of  stock  are 
taxable  without  reference  to  the  time  of  purchase. 

Ruli7}g,  1  I.  R.  R.  139. 

Wages  of  a  minor  son,  if  the  parent  has  power  to  control  the 
same,  must  be  included  with  the  income  of  the  parent,  and 
taxed  as  such. 

Ruling,  1  I.  R.  R.  156. 

Section  28. 

Except  that  portion  of  the  salary,  compensation,  or  pay 
received  for  services  in  the  civil,  military,  naval,  or  other 
service  of  the  United  States,  including  Senators,  Bepresenta- 
tives,  and  Delegates  in  Congress,  ftom  which  the  tax  has 
been  deducted. 

Where  the  salary  or  other  compensation  paid  to  any  person  in  tlie  em- 
ployment or  service  of  the  United  States  shall  not  exceed  the  rate  of 
four  thousand  dollars  per  annum,  or  shall  be  b}'  fees,  or  uncertain  or 
irregular  in  the  amount  or  in  the  time  during  wliich  the  same  shall 
have  accrued  or  been  earned,  such  salary  or  other  compensation  shall  be 
included  in  estimating  the  annual  gains,  profits,  or  income  of  the  person 
to  whom  the  same  shall  have  been  paid. — §  28,  ]X)st,  p.  807. 

For  provisions  as  to  tax  on  salary  of  public  officials,  see  §  33,  post,  p. 
362  et  esq. 

And  all  gains,  profits,  or  income  derived  from  salaries  of  officers,  or 
payments  to  persons  in  the  civil,  militarj-,  naval,  or  other  service  of  the 
United  States,  including   senators,   representatives,    and  delegates  in 
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Congress,  above  six  hundred  dollars,  *  *  shall  also  be  deducted. — 
Act  of  July  U  18^2,%  91. 

Also  [is  to  be  deducted]  the  salary  or  pay  received  for  services  in  the 
civil,  military,  naval,  or  other  service  of  the  United  States,  including 
senators,  representatives  and  delegates  in  Congress,  above  the  rate  of 
six  hundred  dollars  per  ajinum,—Act  of  June  80,  1864,  §  117;  Act  of 
March  8,  1865,  §  1. 

Except  that  portion  of  the  salary  or  pay  received  for  services  in  the 
civil,  military,  naval,  or  other  service  of  the  United  States,  including 
senators,  representatives,  and  delegates  in  Congress,  from  which  tlie  tax 
has  been  deducted.— ^cf  of  March  2,  1867,  §  18. 

Including  any  amount  received  as  salary  or  pay  for  services  in  the 
civil,  military,  naval,  or  other  service  of  the  United  States,  or  as  senator, 
representative  or  delegate  in  Congress;  except  that  portion  thereof  from 
which,  under  authority  of  acts  of  Congress  previous  hereto,  a  tax  of  five 
per  centum  shall  have  been  withheld. — Act  of  July  14,  1870,  §  7. 

Military  or  naval  pensions  allowed  to  any  person  under  the  laws  of  the 
United  States    *    *    shall  be  exempt.— ^cf  of  July  14,  1870,  §  8. 

[The  return  shall  not  include]  that  portion  of  the  salary,  or  pay  re- 
ceived for  services  in  the  civil,  military,  naval,  or  other  service  of  the 
United  States,  or  as  senator,  representative  or  delegate  in  Congress  from 
which  the  tax  has  been  deducted.— ^c^o/  July  14,  1870,  §  11. 

Section  28. 

And  except  that  portion  of  any  salary  upon  which  the  em- 
ployer is  reqiiired  by  law  to  withhold,  and  does  withhold,  the 
tax,  and  pays  the  same  to  the  officer  authorized  to  receive  it. 

And  shall  include  that  portion  of  any  income  or  salary  upon  which  a 
tax  has  not  been  paid  by  the  employer,  where  the  employer  is  required 
by  law  to  pay  on  the  excess  over  four  thousand  dollars. — g  28,  post,  p.  308. 

Every  corporation  which  pays  to  an  employe  a  salary  or  compensation 
exceeding  four  thousand  dollars  per  annum  shall  report  the  same  to  the 
collector  or  deputy  collector  of  his  district,  and  said  employe  shall  pay 
thereon,  subject  to  the  exemptions  herein  provided  for,  the  tax  of  two 
per  centum  on  the  excess  of  his  salary  over  four  thousand  dollars. — §  33, 
post  J  p.  865. 

Not  including  the  amount  received  from  any  corporations  whose 
officers,  as  authorized  by  law,  withhold  and  pay  as  taxes  a  per  centum 
of  the  dividends  made  and  of  interest  or  coupons  paid  by  such  corpora- 
tions.—^Ic^  of  July  14,  1870,  §  7. 
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Section  28. 

In  oomputing  inoomes  the  necessary  expenses  actually  in- 
curred in  carrying  on  any  business,  occupation,  or  profession 
shall  be  deducted 

In  estimating  the  gains,  profits,  and  incomes. — §  28,  ante,  p.  284. 

Above  actual  operating  and  business  expenses.— §  82,po8f,  p.  882. 

The  net  profits  or  income  of  all  corporations,  companies,  or  associations 
shall  include  the  amounts  paid  to  shareholders  or  carried  to  the  account 
of  any  fund,  or  used  for  construction,  enlargement  of  plant,  or  any  other 
expenditure  or  investment  paid  from  the  net  annual  profits  made  or 
acquired  by  said  corporations,  companies,  or  associations. — §  82 ,  post, 
p.  339  et  seq. 

When  any  person  rents  buildings,  lands,  or  other  property,  or  hires 
labor  to  carry  on  [cultivate^ Act  of  March  8,  1865]  lands,  or  to  conduct 
any  other  business  from  which  such  income  is  actually  derived,  or  pays 
interest  upon  any  actual  incumbrance  thereon,  the  amount  actually  paid 
for  such  rent,  labor,  or  interest  shall  be  deducted. — Act  of  June  80, 1864, 
§  117;  Act  of  March  3,  1865,  §  1. 

Also  the  amount  paid  out  for  usual  or  ordinary  repairs,  not  exceeding 
the  average  paid  out  for  such  purposes  for  the  preceding  five  years, 
shall  be  deducted.— ^ef  of  June  30,  1864,  §  117;  Act  of  March  3,  1865,  §  1. 

The  amount  actually  paid  for  labor  or  interest  by  any  person  vs^ho  rents 
land  or  hires  labor  to  cultivate  laud,  or  who  conducts  any  other  busi- 
ness from  which  income  is  actually  derived. — Act  of  March  2,  1867,  §  13. 

The  amount  paid  out  for  usual  or  [and — Act  of  July  14, 1870J  ordinary 
repairs.— .4cf  of  March  2,  1867,  §  13  ;  Act  of  July  14,  1870,  g  9. 

Tlie  amount  paid  for  rent  or  labor  to  cultivate  land,  or  to  conduct  any 
other  business  from  which  income  is  derived. — Act  of  July  14,  1870,  §  9. 

A  corporation  required  by  law  first  to  supply  a  town  with 
gas  was  permitted  tliereafter  to  supply  private  consumers  with 
gas.  It  received  [so  far  as  the  report  shows]  no  compensation 
from  the  town,  but  the  receipts  from  private  consumers  pro- 
duced a  profit  on  the  whole  enterprise.  Ilcld^  that  the  exi>ense 
of  lighting  the  town  could  not  be  deducted.  Such  expense  is 
n(^t  for  the  j)urpose  of  the  business ;  it  is  merely  to  enable  the 
corporation  to  enter  upon  the  business. 

Dillon  V.  Corporntion  of  ILirerfonhrcsL  (1S91)  1  Q.  B.  575. 

When  a  lessee  pays  a  large  premium  at  the  beginning  of  his 
term  for  the  lease,  such  payment  is  not  to  be  regarded  as  rent 
paid  in  advance,  lie  is  not,  therefore,  entitled  to  deduct  an 
aliquot  part  of  such  premium  as  an  annual  expense.  He  may, 
however,  deduct  the  fair  rental  value,  if  it  is  greater  than  the 
rent  actually  paid. 
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Omatt  V.  Colquhon,  83  Weekly  Rep.  258  (1884),  Q.  B.  D. 

A  payment  of  capital  invested  in  a  business  cannot  be  de- 
ducted. 

City  of  L(yndon  Contrdct  Co.  v.  Styles^  4  Times  L.  R.  51 
(1887),  Ct.  App.,  affirming  s.  c,  3  Times  L.  R.  512  (1887). 

A  bank  is  entitled  to  deduct  as  an  expense  of  its  business 
the  rental  value  of  premises  occupied  by  it,  although  a  part  of 
such  premises  are  occupied  by  its  officials  rent  free. 

Russell  V.  Town,  etc.,  Bank,  L.  R.  13  App.  Cas.  418  (1888), 
H.  L. 

A  tenant  of  minerals,  though  under  a  constant  expense  in 
sinking  new  pits  as  the  old  ones  become  exhausted,  is  not  en- 
titled to  deduct  the  amounts  expended  therein. 

CoUneas  Iron  Co.  v.  Black,  L.  R.  6  App.  Cas.  315  (1881),  XL 
L.  Sc. 

"The  merchant  or  trader  is  taxed  ♦  ♦  ♦  not  in  respect  of 
any  'property '  which  he  possesses,  and  of  which  he  enjoys  the 
fruits,  but  only  upon  the  profits  which  he  realizes  aimually  in 
his  trade ;  whereas  the  owner  of  a  '  mine '  is  taxed  in  respect 
of  that  '  mine'  as  a  fixed  and  realized  *  property  '  which  belongs 
to  him ;  and  the  words  ' annual  value'  or  '  profit  received '  from 
that  *  property '  are  introduced  into  the  statute,  not  as  the 
subject  of  taxation,  but  only  as  the  measure  of  the  taxation  to 
which  the  *  property '  shall  be  subjected."  Ibid.,  Lord  Pen- 
ZAxrE  at  p.  327. 

Expenses  of  collection  are  not  to  be  deducted  from  rents. 

Ihde  ofXorfolkv.  Lamarque,  L.  R.  24  Q.  B.  D.  4H5  (1890). 

"  No  analogy  whatever  can  be  drawn  from  the  profits  of 
manufactures  or  mercantile  business,  l)ecause  there  the  word 
*  profits'  necessarily  means  that  which  is  earned  after  a  certain 
outlay  made  for  the  i)urpose  of  earning  it,  and  it  cannot  be 
said  that  expemliture  in  the  collection  of  rent  is  money  spent 
for  the  purpose  of  earning  the  rent — it  is  simply  money  spent 
for  getting  in  that  which  belongs  to  the  owner."  Idid.,  1\>l- 
Lu(  K,  H.,  at  p.  40O. 

Expenses  of  collection,  necessarily  incurred^  may  be  deducted 
from  rents. 

Ster*ns  V.  Bishop,  L.  R.  20  Q.  B.  Div.  442  (IHSS). 

[Distintruished  in  the  Duke  of  Norfolk  v.  Laniarque,  on 
account  of  the  words  underlined.] 
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Under  the  terms  of  Section  117  of  the  Act  of  June  80, 1864, 
the  salary  of  a  person  employed  to  take  care  of  real  estate 
would  be  deductible  from  such  income  of  the  persons  paying 
the  salary  as  is  derived  from  the  estate  in  question.  The  per- 
son  receiving  the  salary  should  return  the  same  as  part  of  his 
income  subject  to  tax. 

Buling,  3  I.  R.  R.  102. 

The  expense  of  season  tickets  on  railways  held  by  persons 
living  out  of  town,  who  do  business  there,  going  by  the  mom- 
ing  and  returning  by  the  evening  train,  can  be  deducted  from 
income,  so  far  as  the  assessor  shall  consider  such  expense  as 
properly  chargeable  to  expenses  of  business. 

Billing,  1  I.  R.  R.  172. 

Expenses  of  conveyance  in  the  prosecution  of  business,  but 
not  hotel  bills  or  other  expenses  of  living,  are  to  be  deducted 
as  the  expenses  of  the  business. 

Muling,  7  I.  R.  R.  60. 

If  a  taxpayer  rents  his  own  house  and  is  subjected  to  pay 
rent  elsewhere  on  account  thereof,  he  must  return  the  rent 
received,  and  will  be  allowed  to  deduct  the  amount  of  rent 
paid. 

Muling,  4  I.  R.  R.  46. 

When  a  taxpayer  owns  a  homestead  the  rental  value  of 
which  is  not  returned  as  income,  he  should  not  be  allowed  to 
deduct  the  amount  paid  by  him  for  the  rent  of  the  house  or 
premises  occupied  as  a  residence  for  himself  and  his  family 
elsewhere. 

Muling,  5  I.  R.  R.  154. 

When  a  tax-payer  rents  a  furnished  house,  rent  for  the  fur- 
niture should  not  be  deducted. 

Muling,  7  I.  R.  R.  59. 

Where  a  party  owns  unimproved  property  from  which  no 
income  is  derived,  expenses,  repairs,  insurance,  interest,  etc., 
are  deducted  from  whatever  income  has  accrued  to  him;  but 
the  expense  of  hired  labor  can  be  deducted  from  profits  of  only 
such  business  as  employed  in  the  labor. 

Muling,  1  I.  R.  R.  154. 

Wages  of  his  minor  children  are  not  deductible  from  the  in- 
come of  a  farmer ;  but  the  wages  of  adult  children  are. 

Muling,  7  I.  R.  R.  58. 


The  Statute  Annotated.        297 

Wages  paid  for  productive  labor,  i.  e.  labor  in  the  manufac- 
ture of  articles  for  sale,  may  be  deducted,  but  not  wages  paid 
for  unproductive  labor. 

Biding,  7  I.  R.  R.  58. 

Legal  expensies  arising  from  ordinary  business  may  be  de- 
ducted as  expenses  of  the  business. 

Biding,  7  I.  R.  R  59. 

The  deduction  for  insurance  is  allowed  only  when  msurance 
is  paid,  and  there  is  no  warrant  for  deduction  on  account  of 
depreciation  in  property,  but  there  may  be  an  allowance  in  case 
of  actual  repairs  on  the  basis  of  the  average  for  the  preceding 
five  years. 

Baling,  1  I.  R.  R.  197. 

Money  paid  for  insuring  furniture  in  a  private  residence 
cannot  be  deducted.  A  party  occupying  a  house  owned  by  the 
occupant  or  his  wife,  from  which  no  rent  is  received,  de- 
rives, of  course,  no  income  from  it ;  and  the  property  does  not 
enter  into  his  income  return  in  any  shape. 

Editorial,  1  I.  R.  R.  130. 

The  amount  paid  by  a  taxpayer  for  insurance  should  not  be 
allowed  as  a  deduction  in  determining  his  taxable  income,  except 
where  it  is  properly  an  expense  of  business. 

Biding,  5  I  R.  R.  115. 

Insurance  paid  by  a  landlord  upon  buildings  leased  by  him 
may  be  deducted  from  his  income  for  the  year  when  paid. 

Biding,  5  I.  R.  R.  123. 

Insurance,  interest,  repairs,  and  taxes  may  be  deducted  from 
any  income  whatever,  whether  the  property  is  productive  or 
not. 

Biding,  1  I.  R.  R.  149. 

Section  28. 

And  also  all  interest  due  or  paid  within  the  year  by  Buoh  per- 
son on  existing  indebtedness. 

Interest  on  bonded  and  other  indebtedness. — §,  32  post,  p.  882. 

Less  the  interest  which  has  become  due  from  f»aid  person  or  which  has 
been  paid  by  him  during  the  year. — §  28,  antej  p.  287. 

That  in  estimating  the  annual  gains,  profit,  or  income,  of  any  person, 
under  the  act  to  which  this  act  is  an  amendment  [Act  of  July  1,  1862], 
the  amount  actually  paid  by  such  person  for  the  rent  of  the  dwelUng- 
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house  or  estate  on  which  he  resides  shall  be  first  deducted  from  the  gains, 
profit,  or  income  of  such  person. — Act  of  March  3,  1863,  §  11.    . 

Also  the  amount  paid  by  any  person  for  the  rent  of  the  homestead  used 
or  occupied  by  himself  or  his  family,  and  the  rental  value  of  any  home- 
stead used  or  occupied  by  any  person,  or  by  his  family,  in  his  own  right 
or  in  the  right  of  his  wife,  shall  not  be  included  and  assessed  as  part  of 
the  income  of  such  person. — Act  of  June  30, 1864,  §  117  ;  Act  of  March  3, 
1865,  §  1. 

Except  the  rental  value  of  any  homestead  used  or  occupied  by  any  per- 
son or  by  his  family  in  his  own  right,  or  in  the  right  of  his  wife. — Act  of 
March  2,  1867,  §  13. 

The  amount  actually  paid  by  any  person  for  the  rent  of  the  house  or 
premises  occupied  as  a  residence  for  himself  or  his  family. — Act  of  March 
2,  1867,  §  13. 

Not  including  the  rental  value  of  the  homestead  used  or  occupied  by 
any  person,  or  by  his  family. — Act  of  July  14,  1870,  §  7. 

The  amount  paid  for  rent  of  the  house  or  premises  occupied  as  a  res- 
idence for  himself  or  his  family. — Act  of  July  14,  1870,  §  9, 

Section  28. 
And  all  national,  State,  county,  school,  and  municipal  taxes. 

Nothing  herein  contained  shall  apply  to  states,  counties,  or  munici- 
palities.— g  32,  J>o«^  p.  3o5. 

That  all  state,  county,  nmnicipal,  and  town  taxes  paid  by  corporations, 
companies,  or  associations,  shall  be  included  in  the  operating  and  busi- 
ness exiKMises  of  such  corporations,  companies,  or  associations. — §  82, 
post,  p.  361. 

Salaries  duo  to  state,  county,  or  municipal  officers  shall  be  exempt 
from  taxation. — §  33,  j)Ost^  p.  365. 

Provided,  that  in  estimating  sivid  income,  all  national,  slate,  or  local 
taxes  assessed  upon  the  property  from  which  the  income  is  derived  shall 
be  first  deducted.— .-Icf  of  Aug.  5,  1861,  g  49. 

All  other  national,  state,  aud  local  taxes,  lawfully  assessed  upon  the 
proiKirty  or  otlier  sources  of  income  of  any  person  as  aforesaid,  from 
which  said  annual  gains,  profits,  or  income  of  such  person  is  or  should 
be  derived.— ^lc«  of  July  1,  1862,  §  9. 

All  national,  state,  and  municii)al  taxes,  otlier  than  the  national  income 
tax,  law^fully  assessed  within  the  year  upon  the  ])n)[H*rty  or  sources  of 
income  of  any  person,  as  aforesaid,  from  which  said  ainiual  gains,  profits, 
or  income  Ls  or  should  be  derived. — Act  of  June  30.  1H64.  g  117. 

All  national,  state,  county,  and  nmnicii>al  taxes  paid  within  the  year. — 
Act  of  March  3,  ISOT),  ji  1  -J  Act  of  March  2,  1807.  i^  13. 

All  national,  state,  county,  and  municipal  taxes  paid  by  him  within 
the  year.— ^Ic^  of  July  14,  1870,  g  9 
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SBcnoN  28. 

Not  including  those  assessed  against  local  benefits,  paid 
within  the  year 

This  provision  is  new. 

Assessments  made  by  municipal  corporations  for  the  laying 
out  or  the  grading  of  streets,  or  the  construction  of  walks, 
sewers,  etc.,  may  be  deducted  from  income  where  they  are  laid 
upon  all  taxpayers  within  the  corporations,  but  if  they  are  laid 
only  upon  tlie  owners  of  the  property  supposed  to  be  increased 
in  value  by  the  improvement,  no  deduction  can  be  allowed. 

Buling,  1  I.  R.  R.  150. 

Section  28. 

Shall  be  deducted  from  the  gains,  profits,  or  income  of  the 
person  who  has  actually  paid  the  same. 

Provided,  that  in  estimating  said  income,  all  national,  state,  or  local 
taxes  assessed  upon  the  property  from  which  the  income  is  derived  shall 
be  first  deducted.— ^Icf  of  Aug,  5,  1861,  §  49. 

Shall  bo  first  deducted  from  the  gains,  profits,  or  income  of  the  person 
or  persons  who  actually  pay  the  same. — Act  of  July  1,  1862,  §  91. 

Sluill  be  deducted,  in  addition  to  six  hundred  dollars,  from  the  gains, 
profits,  or  income  of  the  person  who  has  actually  paid  the  same. — Act  of 
jM«e30,  1H64,  ^117. 

Shall  be  deducted  from  the  gains,  profits,  or  income  of  the  person  who 
has  actually  paid  the  same. — Act  of  March  3, 1865,  §  1  ;  Act  of  March  2, 
1867,  §  13. 

Section  28. 

Whether  such  person  be  the  owner,  tenant,  or  mortgagor ; 

Whether  owner  or  tenant— .Icf  of  July  1,  1862,  §  91. 

Whether  owner,  tenant,  or  mortgagor. — Act  of  June  30,  1864,  §  117; 
Act  of  March  3,  1865,  j$  1. 

Whether  such  |)erson  l>e  owner,  tenant,  or  mortgagor. — Act  of  March 
2,  1807,  S  13  ;  Act  of  July  14,  1870,  §  9. 

Section  28. 

Also  losses  actually  sustained  during  the  year,  incurred  in 
trade  or  arising  f^om  fires,  storms,  or  shipwreck, 

I^»ss(^  and  interest  on  bonded  and  other  indebtedness.— §  32,  post,  p.  332. 

I^Ksst^s  {wtually  sustained  during  the  year  arising  from  fires,  ship- 
wreck, or  incurred  in  trade. — Act  of  March  2,  1867,  g  13. 

All  his  losses  actually  sustained  during  the  year  arising  from  fires, 
floods,  shipwreck,  or  incurred  in  trade. — Act  of  July  14, 1870,  §  9. 
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A  fire  insurance  company  is  not  allowed  to  deduct  a  sum  es- 
timated to  be  the  probable  future  loss  on  policies  outstanding 
at  the  time  of  assessment  upon  which  the  premiums  are  fully 
paid.    Such  losses  are  deductible  when  they  occur. 

ImpeHal  Fire  Ins.  Co.  v.  Wilson,  35  L.  T.  Rep.  N.  S.  271 
(1876),  Exch.  D. 

If  a  person  is  engaged  in  a  partnership  business  either  as  a 
silent  partner  or  otherwise,  his  gains  and  losses  must  be  con- 
sidered as  incident  to  the  business. 

Ridingy  4  I.  R.  R.  46. 

The  general  rule  is  that  losses  incurred  in  the  prosecution 
of  one  branch  of  business  cannot  be  deducted  from  gain  in 
another,  since  an  absolute  loss  incurred  in  the  prosecution  of  a 
single  business  is  indisputably  a  loss  of  capital ;  but  a  broker 
may  speculate  in  stocks,  a  dry-goods  merchant  in  cotton,  a 
hardware  man  in  iron,  etc.,  etc.,  and  offset  the  gain  and  loss  of 
the  legitimate  business  and  speculation. 

Biding,  1  I.  R.  R.  154. 

Losses  in  speculation  cannot  be  deducted  from  salaries  nor 
from  gains  in  merchandise.  Where  losses  are  sustained  in 
one  speculation  and  gains  made  in  another  speculation,  such 
losses  may  be  deducted  from  such  gains ;  and  losses  in  one 
branch  of  merchandise  may  be  deducted  from  gains  in  any 
other  branch  of  merchandise. 

Haling,  1  I.  R.  R.  155. 

The  property  which  is  used  in  business,  and  furnishing  the 
profits,  when  destroyed  by  fire,  may  be  restored  at  the  expense 
of  those  profits  to  the  condition  when  destroyed.  If  insured 
the  difference  between  the  insurance  received  and  the  amount 
expended  in  restoration  will  be  allowed.  Unless  the  property 
be  restored,  no  deduction  on  account  of  the  loss  of  such  prop- 
erty can  be  made. 

Hiding,  2  I.  R.  R.  36. 

An  actual  loss  realized  by  the  sale  of  stock  will  be  allowed 
as  an  offset  to  gains  derived  from  the  sale  of  similar  stocks,  or 
interest  received  on  such  stocks,  but  unless  the  sale  of  stock 
has  been  made,  there  is  no  ascertained,  but  merely  a  specula- 
tive, loss  which  cannot  be  deducted  from  any  income. 

Ihding,  3  I.  R.  R.  109. 

When  stocks  are  sold  at  less  than  their  cost,  the  difference 
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between  their  actual  cost  and  the  price  at  which  they  are  sold 
should  be  allowed  as  a  deduction  in  estimating  the  taxable 
income  of  the  year  in  which  the  sale  is  made. 

Euling,  5  I.  R.  R.  115. 

If  a  taxpayer  can  show  the  stock  of  an  insolvent  manufac- 
turing company  to  be  utterly  worthless,  he  should  be  allowed 
to  deduct  the  purchase-money  originally  given  by  him  there- 
for from  the  gains  accruing  in  respect  of  the  other  manufactur- 
ing operations  in  which  he  may  be  engaged,  or  in  respect  of 
the  dividends  of  other  manufacturing  companies,  for  the  year 
when  such  insolvency  appeared. 

Hiding^  2  I.  R.  R.  4. 

Where  stocks,  etc.,  are  bought  as  a  permanent  investment 
and  sold  again  merely  to  change  the  investment,  a  loss  sus- 
tained in  the  sale  may  be  deducted  from  the  dividends  from 
such  stock ;  but  where  the  purchase  is  made  for  the  purpose 
of  selling  again  on  speculation,  the  loss  sustained  by  the  sale 
cannot  be  deducted  from  dividends,  but  may  be  deducted  from 
gains  derived  from  the  purchase  and  sale  of  stock  in  the  same 
year. 

Ruling,  1  I.  R.  R.  196. 

No  deduction  from  income  can  be  allowed  for  a  voluntary 
conveyance  without  valuable  or  adequate  consideration. 

Buling,  3  I.  R.  R.  172. 

Losses  of  capital  such  as  loss  by  robbery,  losses  as  surety 
etc.,  etc.,  cannot  be  deducted  from  income. 

Buling,  5  I.  R.  R.  123. 

The  amount  paid  for  the  good-will  of  a  business  is  capital 
invested  and  not  a  loss  to  be  deducted  from  income. 

Biding,  5  I.  R.  R.  188. 

No  account  is  to  be  made  in  the  estimation  of  income  of  a 
merely  nominal  appreciation  or  depreciation  in  the  value  of 
property.  Therefore  the  mere  depreciation  in  the  value  of  a 
lease  cannot  be  deducted  from  income. 

Biding,  2  T.  R.  R.  92. 

If  a  manufacturer  has  invariably  estimated  his  stock  on  hand 
at  the  cost  value  each  year  since  the  act  has  been  in  force,  he 
should  continue  so  to  do,  and  should  not  make  return  by  one 
method  after  having  adopted  the  other. 

Ruling,  3  I.  R.  R.  109. 
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When  the  income  of  a  former  year  is  lost,  it  cannot  be  de- 
ducted from  the  income  of  the  year  of  tax  unless  used  and  lost 
in  the  year  of  tax.  This  rule  of  deduction  is  not  extended  to 
capital  not  used  in  business. 

Buling,  4  I.  R.  R.  46. 

Capital  invested  in  any  stockholding  company  is  not  recog- 
nized as  capital  used  in  business,  and  there  is  no  deduction  for 
the  loss  of  such  capital. 

Buling,  4  I.  R.  R.  46. 

Where  repairs  made  on  rented  property  by  a  tenant  are  al- 
lowed in  lieu  of  rent,  the  amount  actually  expended  for  such 
repairs  should  be  treated  as  rent  paid  and  may  be  deducted 
from  any  income  of  the  tenant. 

Biding,  2  I.  R.  R.  61. 

Penalties  imposed  for  violation  of  the  excise  law  are  legiti- 
mate offsets  to  the  profits  of  the  business  in  connection  with 
which  they  were  incurred,  Init  they  cannot  be  allowed  as  de- 
ductions from  income  actually  realized  from  other  pursuits. 

MiUing,  4  I.  R.  R.  46. 

Section  28. 

And  not  compensated  for  by  insurance  or  otherwise, 

This  provision  is  new. 

Section  28. 

And  debts  ascertained  to  be  worthless, 

If  good  and  collectible. — §  28,  ante,  p.  287. 

And  debts  ascertained  to  be  worthless. — Act  of  March  2,  1867,  §  18  ; 
Act  of  July  14,  1870,  §  9. 

Under  the  Act  of  July  14,  1870,  the  amount  of  a  promissory 
note  taken  in  1871  on  the  sale  in  that  year  of  a  patent  right 
but  not  due  until  1872,  and  paid  then,  is  not  taxable  as  income 
for  1871. 

iSed  qucprcy  if  it  had  been  due  in  1871  and  the  defendant  had 
allowed  it  to  remain  unpaid  ? 

U,  S.  V.  Scfiillinger,  14  Blatchf.  71  (1876),  U.  S.  Cir.  Ct.,  S. 
Dist.  X.  Y.,  Johnson,  J. 

jSemble,  that  the  taxpayer  should  not  be  allowed  to  leave  his 
debts  uncollected  for  the  purpose  of  evading  the  tax. 

U.  S.  V.  Frost,  9  I.  R  R.  41  (1869),  U.  S.  Dist.  Ct.,  N.  Dist. 
111.,  Drcmmoxd,  J. 
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The  taxpayer  has  a  discretion  in  estimating  the  value  of 
credits  which  he  owtis,  and  he  is  allowed  to  exercise  it  within 
the  limits  of  good  faith.  So  hddy  in  a  prosecution  for  perjury. 
Ibid, 

In  making  his  return  he  may  omit  such  credits  as  in  good 
faith  appear  to  him  to  be  worthless.  So  held,  in  a  prosecution 
for  perjury. 

l^.  S,  V.  Maijer,  Deady  127  (1865),  U.  S.  Dist.  Ct.,  Dist. 
Or.,  Deady,  J. 

Debts  believed  to  be  good  December  31st,  1865,  but  found 
to  be  absolutely  worthless  in  1866,  may  be  deducted  from  the 
income  of  the  creditor  from  the  year  last  named  if  never  before 
deducted. 

Jiulififf,  5  I.  R.  R.  123. 

A  payment  by  a  surety  makes  the  principal  his  debtor.  Such 
debts  may  be  deducted,  if  "  ascertained  to  be  worthless." 

Bulin^,  9  I.  R.  R.  121. 

Section  28. 

But  excluding  all  estimated  depreciation  of  values  and  losses 
within  the  year  on  sales  of  real  estate  purchased  within  two 
years  previous  to  the  year  for  which  inoome  is  estimated  ; 

Profits  realized  within  the  year  from  sales  of  real  estate  purchased 
within  two  years  previous  to  the  close  of  the  year  for  which  income  is 
estimated. — g  28,  ante,  p.  285. 

Losses  on  sales  of  real  estate  purchased  within  the  year,  for  which  in- 
bome  is  estimated,  shall  be  deducted  from  the  income  of  such  year. — Act 
of  June  80.  1864,  §  116  ;  Act  of  March  8,  1865.  g  1. 

But  excluding  all  estimated  depreciation  of  values  and  losses  within 
the  year  on  sales  of  real  estate  purchased  two  years  previous  to  the  year 
for  which  income  is  estimated. — Act  of  March  2,  1867,  g  18. 

But  excluding  all  estimated  depreciation  of  values.— ^Icf  of  July  14, 
1870,  §  9. 

Section  28. 

Provided,  that  no  deduction  shall  be  made  for  any  amoimt  paid 
out  for  new  buildings,  permanent  improvements,  or  better- 
ments, made  to  increase  the  value  of  any  property  or  estate: 

The  necessary  expenses  actually  incurred  in  carrying  on  any  business, 
occupation,  or  business,  shall  be  deducted. — g  28,  ante,  p.  294. 

The  net  profits  or  income  of  all  corporations,  companies,  or  associations 
sliall  include  the  amounts  paid  to  shareholdeiB  or  carried  to  the  account 
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of  any  fund,  or  used  for  construction,  enlargement  of  plant,  or  any 
other  expenditure  or  investment  paid  from  the  net  annual  profits. — g  d2, 
post  J  p.  389  et  seq. 

No  deduction  shall  be  made  for  any  amount  paid  out  for  new  build- 
ings, permanent  improvements,  or  betterments,  made  to  increase  the 
value  of  any  property  or  estate. — Act  of  June  80,  1864,  §  117  ;  Act  of 
March  8,  1865,  %\\  Act  of  March  2,  1867,  g  18 ;  Act  of  July  14,  1870,  g  9. 

Expenses  incurred  for  usual  and  ordinary  repairs  on  farms 
may  be  deducted  from  income,  but  the  amount  deducted  must 
not  exceed  the  average  paid  out  for  such  purposes  for  the  pre- 
ceding five  years.  Amounts  expended  for  permanent  im- 
provements or  betterments,  made  to  increase  the  value  of  any 
property  or  estate,  cannot  be  deducted. 

Buling,  1  I.  R.  R.  140. 

Repairs  must  be  distinguished  from  permanent  improvements. 
The  replacing  of  worn-out  tools  or  machinery  should  be  con- 
sidered as  repairs  in  so  far  as  the  new  articles  equal  the  es- 
timated value  of  the  old,  and  as  permanent  improvements  in 
the  amount  by  which  the  value  of  the  new  articles  exceed  that 
of  the  old. 

Billing,  2  I.  R.  R.  61. 

Amounts  expended  by  the  purchaser  of  a  building  in  repair- 
ing injuries  which  occurred  thereto  prior  to  his  purchase,  are, 
80  far  as  he  is  concerned,  betterments  made  to  increase  the  value 
of  the  property,  and  should  not  be  allowed  as  deductions  from 
income. 

Hilling,  6  L  R.  R.  18. 

Permanent  improvements  and  betterments  as  used  in  Sec- 
tion 117  are  very  nearly  synonymous,  and  refer  to  that  class  of 
improvements  which  permanently  increase  the  value  of  the 
property  upon  which  they  are  made,  while  repairs  are  under- 
stood to  be  those  improvements  made  or  work  done  upon  the 
property  which  serve  merely  to  prevent  its  becoming  useless 
or  depreciating  in  value.  Amounts  expended  in  improve- 
ments or  betterments  are  not  deductible  from  income,  but  re- 
pairs are. 

JSuling,  6  I.  R.  R.  130. 
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Section  28. 

Provided  farther,  that  only  one  deduction  of  four  thousand 
dollars  shall  be  made  from  the  aggregate  income  of  all  the 
members  of  any  fomily,  composed  of  one  or  both  parents, 
and  one  or  more  minor  children,  or  husband  and  wife  ; 

Provided^  That  only  one  deduction  of  six  hundred  dollars  shall  be 
made  from  the  agjjregate  incomes  of  all  the  members  of  any  family 
comjKJsed  of  parents  and  minor  children,  or  husband  and  wife,  except 
in  cases  where  such  seimrate  income  shall  be  derived  from  the  separate 
and  individual  estate,  gains,  or  labor  of  the  wife  or  child. — Act  of  June 
30,  1864,  g  116. 

Only  one  deduction  of  one  thousand  dollars  shall  be  made  from  the 
aggregate  income  of  all  the  members  of  any  family,  composed  of  one  or 
both  parents,  and  one  or  more  minor  children,  or  husband  and  wife. — 
Act  of  March  2,  1867,  §  13. 

Only  one  deduction  of  two  thousand  dollars  shall  be  made  from  the 
aggregate  income  of  all  the  members  of  any  family  composed  of  one  or 
both  parents  and  one  or  more  minor  children,  or  of  husband  and  wife  ; 
but  when  a  wife  has  by  law  a  separate  income,  beyond  the  control  of  her 
husband,  and  is  living  separate  and  apart  from  him,  such  deduction 
shall  then  be  made  from  her  income,  gains,  and  profits. — Act  of  July  14, 
1870,  §  8. 

For  the  purpose  of  allowing  said  deduction  from  the  income  of  any 
religious  or  social  community  holding  all  their  property  and  the  income 
therefrom  jointly  and  in  common,  each  five  of  the  persons  composing 
such  society,  and  any  remaining  fractional  number  of  such  persons,  less 
than  five  over  such  groups  of  five,  shall  be  held  to  constitute  a  family, 
and  a  deduction  of  two  thousand  dollars  shall  be  allowed  for  each  of  said 
families.— .4cf  of  July  14,  1870,  §  8. 

[The  return  shall  not  include]  the  wages  of  minor  children  not  re- 
ceived.—^c^  of  July  14,  1870,  §  11. 

Where  it  is  difficult  to  apportion  or  agree  upon  the  appor- 
tionment of  the  amounts  exempted  among  the  members  of  any 
family,  the  Ciise  may  be  referred  to  the  Internal  Revenue 
Office. 

Biih'n^,  1  I.  R.  R.  149. 

When  the  wife  has  legal  control  of  her  own  income,  she 
should  make  separate  returns  of  the  same,  and  the  exemption 
of  §600  should  be  shared  in  proportion  to  the  separate  amount 
of  income,  but  the  rate  of  ten  per  cent,  should  be  assessed  only 
on  the  excess  of  each  income  over  $5,000. 

i?w7i/j/7,  2  1.  R.  R.  61. 

The  deduction  shall  be  rated  by  proportion  according  to  the 
20 


306        The  Statute  Annotated. 

respective  incomes  of  the  members  of  the  family.  Thus  A.,  the 
husband,  has  an  income  of  19,000,  B.,  the  wife,  an  income  of 
11,000,  A.  is  entitled  to  deduct  from  his  income  nine-tenths  of 
$600,  and  B.  from  hers  one-tenth  of  1600.  A.'s  tax  would  be 
five  per  cent,  of  $4,460  and  ten  per  cent,  of  14,000,  while  B.'s  tax 
would  be  five  per  cent,  on  $940. 

Bulingy  1  I.  R.  R.  188. 

The  word  "  family  "  is  construed  1  o  include  not  only  patents 
and  minor  children  living  under  the  same  roof,  but  also  hus- 
band and  wife,  though  living  separately,  unless  separated  by 
divorce  or  other  operation  of  law  such  as  to  break  up  the  family 
relation ;  and  also  minor  children,  although  living  separately 
from  parents  and  supported  by  property  in  their  own  right, 
unless  the  parent  or  parents  are  legally  absolved  from  all  rela- 
tions toward  said  children,  or  legally  restrained  from  all  per- 
sonal control  over  them. 

Ruling,  1  I.  R.  R.  171. 

In  the  definition  of  the  family,  no  distinction  is  made  be- 
tween natural  parents  and  parents  at  law,  nor  between  a  nat- 
ural and  step-child ;  although  only  one  deduction  can  be 
allowed  if  the  parties  are  generally  possessed  with  incomes  free 
from  the  control  of  another.  The  rate  of  tax  will  be  deter- 
mined by  the  amount  of  each  separate  income.  If  neither 
party  has  an  income  in  his  own  right  in  excess  of  $5,000,  the 
tax  will  be  assessed  at  the  rate  of  five  per  cent. 

Ruling,  1  I.  R.  R.  156. 

Section  28. 

That  guardians  shall  be  allowed  to  make  a  deduction  in  fiivor 
of  each  and  every  ward,  except  that  in  case  where  two  or 
more  wards  are  comprised  in  one  family,  and  have  joint 
property  interests,  the  aggregate  deduction  in  their  fitvor 
shall  not  exceed  four  thousand  dollars : 

Guardians  shall  be  allowed  to  make  such  deductions  in  favor  of  each 
and  every  ward,  except  that  in  case  where  two  or  more  wards  are  com- 
prised in  one  family,  and  have  joint  property  interests,  only  one  deduc- 
tion shall  be  made  in  their  favor. — Act  of  March  2,  1867,  §  18. 

Guardians  and  trustees  shall  be  allowed  to  make  the  deduction  in 
favor  of  each  ward  or  beneficiary,  except  that  in  a  case  of  two  or  more 
<wards  or  beneficiaries  comprised  in  one  family,  having  joint  property 
interest,  only  one  deduction  shall  be  made  in  their  favor. — Act  of  July 
14,  1870,  §  8. 
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The  deduction  from  the  income  of  an  infant  or  of  a  cestui  que 
trust  was  authorized,  when  the  infant  or  cestui  que  trust  was 
not  a  part  of  a  family,  and  the  guardian  or  trustee  makes  oath 
that  sucli  infant  or  cestui  que  trust  had  no  income  other  than 
that  from  the  property  of  which  such  guardian  or  trustee  had 
charge. 

Muling^  1  I.  R.  R.  171. 

If  a  minor  child  has  a  legally-appointed  guardian,  the  guar- 
dian should  be  allowed  a  deduction  of  $1,000  in  favor  of  his 
ward,  whether  the  ward  lives  with  his  parents  or  not,  and  also 
whether  that  legally-appointed  guardian  be  his  parent  or  not. 
If  there  are  several  wards  and  their  property  interest  is  sev- 
eral, the  deduction  is  to  be  allowed  to  each. 

Ruling,  11  I.  R.  R  153. 

Section  28. 

And  provided  flirther,  that  in  oases  where  the  salary  or  other 
compensation  paid  to  any  person  in  the  employment  or  ser- 
vice of  the  United  States  shall  not  exceed  the  rate  of  four 
thousand  dollars  per  annum,  or  shall  be  by  fees,  or  imoer- 
tain  or  irregular  in  the  amount  or  in  the  time  during  which 
the  same  shall  have  accrued  or  been  earned,  such  salary  or 
other  compensation  shall  be  included  in  estimating  the  an- 
nual gains,  profits,  or  income  of  the  person  to  whom  the  same 
shall  have  been  paid, 

Except  that  portion  of  the  salary,  compensation,  or  pay  received  for 
services  in  the  civil,  military,  naval,  or  other  service  of  the  United 
States,  including  senators,  representatives,  and  Delegates  in  Congress, 
from  which  the  tax  has  been  deducted. — §  28,  antey  p.  2^. 

For  provisions  as  to  tax  on  salary  of  public  officials,  see  §  33,  post, 
p.  362. 

In  cases  where  the  salary  or  other  compensation  paid  to  any  person  in 
the  employment  or  service  of  the  United  States,  shall  not  exceed  the 
rate  of  six  hundred  dollars  per  annum,  or  shall  be  by  fees,  or  uncertain 
or  irregular  in  the  amount  or  in  the  time  during  which  the  same  shall 
haye  accrued  or  been  earned,  such  salary  or  other  compensation  shall 
be  included  in  estimating  the  annual  gains,  profits,  or  in(x>me  of  the 
person  to  whom  the  same  shall  have  been  paid  in  such  manner  as  the 
Commissioner  of  Internal  Revenue,  imder  the  direction  of  the  Secretary 
of  the  Treasury,  may  prescribe. — Act  of  June  80,  1864,  §  117  ;  Act  of 
March  3,  1865.  g  1. 

In  cases  where  the  salary  or  other  compensation  paid  to  any  person  in 
the  employment  or  service  of  the  United  States  shall  not  exceed  the  rate 
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of  one  thousand  dollars  per  annum,  or  shall  be  by  fees,  or  uncertain  or 
irregular  in  the  amount  or  in  the  time  during  which  the  same  shall  have 
accrued  or  been  earned,  such  salary  or  other  compensation  shall  be  in- 
cluded in  estimating  the  annual  gains,  profits,  or  income  of  the  person 
to  whom  the  same  shall  have  been  paid. — Act  of  March  2,  1867,  §  13. 

Section  28. 

And  shall  include  that  portion  of  any  income  or  salary  upon 
which  a  tax  has  not  been  paid  by  the  employer,  where  the 
employer  is  required  by  law  to  pay  on  the  excess  over  fbur 
thousand  dollars. 

Every  corporation  which  pays  to  an  employe  a  salary  or  compensation 
exceeding  four  thousand  dollars  per  annum  shall  report  the  same  to  the 
collector  or  deputy  collector  of  his  district,  and  said  employe  shall  pay 
thereon,  subject  to  the  exemptions  herein  provided  for,  the  tax  of  two 
per  centum  on  the  excess  of  his  salary  over  four  thousand  dollars. — g  83, 
post  J  p.  365. 

Except  that  portion  of  any  salary  upon  which  the  employer  is  re- 
quired to  withhold  and  does  withhold  the  tax,  and  pays  the  same  to  the 
officer  authorized  to  receive  it. — §  28,  antCf  p.  293. 

Nor  shall  any  deduction  be  made  for  any  salary  received. — Joint  Reao- 
lution  of  July  4,  1864. 

Section  28. 

Provided  also,  that  in  computing  the  income  of  any  person, 
corporation,  company,  or  association  there  shall  not  be  in- 
cluded the  amount  received  from  any  corporation,  company, 
or  association  as  dividends  upon  the  stock  of  such  corpora- 
tion, company,  or  association  if  the  tax  of  two  per  centum 
has  been  paid  upon  its  net  profits  by  said  corporation,  com- 
pany, or  association  as  required  by  this  Act. 

The  net  profits  or  income  of  all  corporations,  companies,  or  associations 
shall  include  the  amounts  paid  to  shareholders. — ^  32,  post^  p.  339. 

All  gains,  profits,  or  income  *  *  derived  from  interest  or  dividends  on 
stock,  capital,  or  deposits  in  any  bank,  trust  company,  or  savings  insti- 
tution, insurance,  gas,  bridge,  express,  telegraph,  steamboat,  ferry-boat, 
or  railroad  company,  or  corporation,  or  on  any  bonds  or  other  evidences 
of  indebtedness  of  any  railroad  company  or  other  corporation,  which 
shall  have  been  assessed  and  paid  by  said  banks,  trust  companies,  sav- 
ings institutions,  insurance,  gas,  bridge,  telegraph,  steamboat,  ferry- 
boat, express,  or  railroad  companies,  as  aforesaid,  or  derived  from  ad- 
vertisements, or  any  articles  manufactured,  upon  which  specific,  stamp 
or  ad  valorem  duties  shall  have  been  directly  assessed  or  paid,  shall  also 
be  deducted.— ^ct  of  July  1, 1862,  §  9. 
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And  there  shall  also  be  deducted  the  income  derived  from  dividends 
on  shares  in  the  capital  stock  of  any  bank,  trust  company,  savings 
institution,  insurance,  railroad,  canal,  turnpike,  canal  navigation,  or 
slack-water  company,  and  the  interest  on  any  bonds  or  other  evidences 
of  indebtedness  of  any  such  corporation  or  company,  which  shall  have 
been  assessed  and  the  tax  paid,  as  hereinafter  provided. — Act  of  June 
30,  1864,  §  117. 

No  deduction  shall  be  made  for  dividends  or  interest  received  from 
any  association,  corporation,  or  company. — Joint  Resolution  of  July  4, 
1804. 

In  ascertaining  the  income  of  any  person  liable  to  an  income  tax,  the 
amount  of  income  received  from  institutions  whose  officers,  as  required 
by  law,  withhold  a  per  centum  of  the  dividends  made  by  such  institu- 
tions and  pay  the  same  to  the  Commissioner  of  Internal  Revenue,  or 
other  officer  authorized  to  receive  the  same,  shall  be  included  ;  and  the 
amount  so  withheld  shall  be  deducted  from  the  tax  which  otherwise 
would  be  assessed  upon  such  person. — Act  of  March  8,  1865,  §  1. 

Except  the  amount  of  income  received  from  institutions  or  corpora- 
tions whose  officers,  as  required  by  law,  withhold  a  per  centum  of  the 
dividends  made  by  such  institutions  and  pay  the  same  to  the  officer 
authorized  to  receive  the  same. — Act  of  March  2,  1867,  §  18. 

[The  return  shall  not  include]  the  amount  received  from  any  corpora- 
tion whose  officers,  as  authorized  by  law,  withhold  and  pay  as  taxes  a 
per  centum  of  the  dividends  made  and  of  the  interest  or  coupons  paid 
by  such  corporation. — Act  of  July  y  14,  1870,  §  11. 

Under  the  Act  of  June  30,  1864,  an  insurance  company  hold- 
ing shares  in  a  bank  was  not  liable  to  a  tax  upon  a  dividend 
declared  by  the  bank  upon  which  the  bank  has  already  paid 
the  tax. 

Merchants  Ins,  Co.  v.  McCartney,  12  I.  R.  R.  122  (1870),  U. 
S.  Cir.  Ct.,  Dist.  Mass.,  Lowell,  J. 

Under  tlie  Act  of  June  30,  1864,  a  railroad  deducted  the  in- 
come tax  from  interest  due  a  municipal  corporation.  Ileld^  that 
the  city  could  not  recover  the  tax,  so  deducted,  from  the  cor- 
poration. Having  neglected  to  resist  the  collection  of  the  tax 
by  the  United  States  from  the  railroad,  it  was  precluded  from 
raising  tiie  question  of  the  legality  of  the  tax  as  against  the 
railroad. 

Baltimore  v.  Baltimore  Railroad,  10  Wall.  543  (1870),  U.  S. 
Supreme,  Davis,  J.  And  see  U,  JS.  v.  Railroad  Company,  17 
Wall.  322  (1872),  U.  S.  Supreme,  in  which  the  United  States 
was  not  allowed  to  collect  the  tax  from  the  city. 

Although  sections  120  and  122  of  the  Act  of  March  3d,  1865, 
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clearly  contemplate  that  the  Government  shall  receive  five  per 
cent,  of  the  whole  amount  paid  out  by  any  of  tlie  companies 
enumerated  on  account  of  dividends  or  interest  upon  bonds, 
it  has  been  contended  by  some  companies  that  as  they  were 
merely  authorized  and  not  required  to  withhold  the  tax  from 
such  dividends  or  interest,  it  was  competent  for  them  to  pay 
the  tax,  and  charge  the  same  to  their  expense  account,  and 
make  the  payment  to  the  stockholder  or  bondholder  free  of  tax. 
The  result  of  this  construction  is  to  give  the  Government  five 
dollars  for  every  one  hundred  dollars  paid  to  the  stockholder, 
instead  of  five  dollars  for  every  ninety-five  dollars  thus  paid. 

When  the  company  adopts  that  construction,  the  deduction 
provided  for  in  the  116th  and  117th  sections  should  not  be 
allowed. 

Elding,  \  I.  R.  R.  116. 

Whenever  a  stockholder  makes  his  income  return  under 
section  116,  he  should  return  as  his  income  from  dividends, 
not  only  the  $95  from  $100  paid  to  him  by  the  company,  bub 
also  the  $5  paid  for  him  to  the  Government. 

For  example : 

A's  dividend  or  share  of  the  profits  in  a  railroad  company  is 
$4,000.  Of  that  sum  the  company  withholds  and  pays  into  the 
Government  five  per  cent.,  that  is  $200  ;  the  remaining  $3,800  is 
paid  to  A.  In  addition  to  income  from  dividends,  he  has  an 
income  of  800  from  other  sources.  From  this  he  is  entitled  to 
deduct  $600,  leaving  $200  as  taxable  income  from  other  sources. 
To  this  add  the  $3,800  received  directly  from  the  company,  and 
he  has  a  taxable  income  of  $4,000.  Five  per  cent.  ui>on  that 
sum  is  $200.  From  this  deduct  the  $200  withheld  by  the  com- 
pany and  nothing  remains.  The  Government  has  received  no 
tax  whatever  from  the  $200  taxable  income  from  other  sources. 

liuUng,  2  I.  K.  U.  100. 
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Section  29. 

That  it  shall  be  the  duty  of  all  persons  of  lawftil  age 

That  it  shall  be  the  duty  of  every  corporation,  company,  or  association 
doing  business  for  profit. — §  86,  po8t,  p.  869. 

For  general  provisions  as  to  the  making  of  returns  of  income,  see  §§ 
3173,  3176,  of  Rev.  St.  as  amended  by  this  act,  post,  App.  p.  488. 

That  it  shall  be  the  duty  of  all  persons  of  lawful  age. — Act  of  July  1, 
1862.  ^  93  ;  Act  of  June  80,  1864,  §  118  ;  Act  of  March  8,  1865,  %1;  Act 
of  March  2,  1867,  §  13. 

That  it  shall  be  the  duty  of  all  persons— ^cf  of  July  14,  1870,  §  11. 

A  minor,  if  he  have  no  guardian,  should  make  return  him- 
self. If  he  refuses,  an  independent  assessment  should  be  made 
as  in  other  cases,  without  penalty. 

Huling^  7  I.  li.  R.  59. 

Section  29. 

Having  an  income  of  more  than  three  thousand  five  hundred 
dollars  for  the  taxable  year,  computed  on  the  basis  herein 
prescribed, 

But  persons  having  less  than  three  thousand  five  hundred  dollars  in- 
come are  not  required  to  make  such  report. — §  29,  post,  p.  815. 

Whose  gross  income  during  the  preceding  year  exceeded  two  thousand 
dollars.— ^ce  of  July  14,  1870,  §  11. 

Persons  whose  income  did  not  exceed  $2,000  did  not  need  to 
make  returns,  nor  even  to  make  affidavit  that  their  income  did 
not  exceed  that  sum. 

RuliNg,  13  1.  li.  II.  97. 

Section  29. 

To  make  and  render  a  list  or  return,  on  or  before  the  day  pro- 
vided by  law,  in  such  form  and  manner  as  may  be  directed 
by  the  Commissioner  of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  to  the  collector  or  a  deputy 
collector  of  the  district  in  which  they  reside,  of  the  amount 
of  their  income,  gains,  and  profits,  as  aforesaid; 

Shall  nmkp  and  render  to  the  collector  of  its  collection  dwtric^t,  on  or 
before  the  first  Monday  of  March  in  every  year. — §  35,  post  p.  367  et  seq. 
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It  shall  be  the  duty  of  any  person,  partnership,  firm,  association,  or 
corporation  made  liable  to  any  duty,  special  tax,  or  other  tax  imposed 
by  law,  when  not  otherwise  provided  for,  in  case  of  a  special  tax,  on  or 
before  tlie  thirty-first  day  of  July  in  each  year,  in  case  of  income  tax  on 
or  before  the  first  Monday  of  March  in  each  year,  and  in  other  cases 
before  the  day  on  which  the  taxes  accrue,  to  make  a  list  or  return  verified 
by  oath  or  afiirmation. — §  3173  of  Bev,  St  as  amended  by  this  cu:t,  post, 
App.,  p. 

In  case  of  neglect  occasioned  by  sickness  or  absence  as  aforesaid,  the 
collector  may  allow  such  further  time  for  making  and  delivering  such 
list  or  return  as  he  may  deem  necessary,  not  exceeding  thirty  days. — 
§  8176  of  Rev,  St.  as  amended  by  this  axit,  post,  App.,  p. 

The  Act  of  August  5,  1861,  contained  no  provision  for  a  return  by  the 
taxpayer  before  the  assessment  of  the  tax,  though  by  §  51  it  was  the 
duty  of  the  several  collectors,  in  case  of  failure  to  collect  the  tax,  to 
'*  Examine  under  oath  the  person  assessed  under  tliis  act  or,  any  other 
person." 

To  make  return  in  the  list  or  schedule,  as  provided  in  this  act,  to  the 
proper  officer  of  internal  revenue,  of  the  amount  of  liis  or  her  income, 
*  *  according  to  the  requirements  hereinbefore  stated. — Act  of  July  1, 
1862,  §  93. 

To  make  a  list  or  return  under  oath  or  affirmation,  in  such  form  and 
manner  as  may  be  prescribed  by  the  Commissioner  of  Internal  Revenue, 
to  the  assistant  assessor  of  the  district  in  which  he  resides,  of  the  amount 
of  his  or  her  income,  ♦  ♦  ♦  ♦  according  to  the  requirements  hereinbe- 
fore mentioned,  stating  the  sources  from  which  said  income  is  derived, 
whether  from  any  kind  of  property,  or  the  purchase  and  sale  of  property, 
rents,  interest,  dividends,  salaries,  or  from  any  profession,  employment, 
or  vocation,  or  otherwise. — Act  of  June  30,  1864,  §  118. 

To  make  and  render  a  list  or  return,  in  such  form  and  manner  as  may 
be  prescribed  by  the  Commissioner  of  Internal  Revenue,  to  the  assistant 
assessor  of  the  district  in  which  they  reside,  of  the  amount  of  their  in- 
come, gains,  and  profits,  as  aforesaid. — Act  of  March  3,  1865,  §  1  ;  Act  of 
March  2,  1867,  §  13. 

To  make  and  render  a  return  on  or  before  the  day  designated  by  law, 
to  the  assistant  assessor  of  the  district  in  which  he  resides  of  the  gross 
amount  of  his  income,  gains,  and  profits  as  aforesaid. — Act  of  July  14, 
1870,  §  11. 

The  Act  of  June  30,  1864,  as  amended  by  the  Act  of  July  13, 
1866,  required  returns  to  state  whether  they  were  made  ac- 
cording to  their  values  in  legal  tender  or  according  to  their 
values  in  coined  money.  Held^  that  the  plaintiff  having  made 
its  return  in  terms  of  coin  (tlien  at  a  premium)  could  not  pay 
the  tax  in  legal  tender  (then  at  a  discount)  of  the  same  face 
value. 
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Pacific  Ins,  Co.  v.  SouU,  7  Wall.  433  (1868),  U.  S.  Supreme, 

SWAYNE,  J. 

In  a  suit  to  recover  an  unpaid  balance  of  income  tax  alleged 
to  be  due  from  defendant  for  a  period  of  ten  years  back,  a  mo- 
tion by  defendant  for  a  bill  of  particulars  was  denied  on  the 
ground  that  tlie  defendant  knew  the  particulars  of  his  own  in- 
come, although  he  swore  that  he  was  "ignorant  of  the  partic- 
ulars of  the  claim  ag*ainst  him." 

U,  S,  V.  Tildeti,  10  Ben.  547  (1879),  U.  S.  Dist.  Ct.,  S.  Dist. 
N.  Y.,  CnoATE,  J. 

It  was  held  in  Alabama  that  there  is  no  remedy  to  correct 
the  mistake  of  a  state  assessor  honestly  made  in  determining 
the  annual  income,  when  the  taxpayer  refuses  to  make  the  re- 
turn required  by  law.  To  save  his  rights  the  taxpayer  should 
make  a  proper  return  under  protest. 

Lott  V.  Hubbard,  44  Ala.  593  (1870). 

In  re  Lippman,  3  Ben.  95  (1868),  U.  S.  Dist.  Ct.,  S.  Dist. 
N.  Y.,  Blachford,  J.,  semble  at  p.  98. 

As  all  income  tax  is  required  to  be  assessed  and  paid  in  the 
district  in  which  the  party  resides,  the  legal  residence  of  such 
party  often  becomes  an  essential  subject  of  inquiry.  It  seems 
that  where  a  party  exercises  his  right  of  franchise,  or  where  he 
is  entitled  so  to  exercise  it,  it  is  the  best  criterion  of  his  residence. 
Where,  however,  a  party  has  no  vote,  the  tax  is  properly  as- 
sessiible  where  a  personal  property  tax  is  paid. 

Editorial  in  1  I.  R.  K.  153. 

In  case  of  removal  out  of  a  district  after  the  first  of  May,  the 
correct  practice  would  seem  to  be  to  forward  the  return  for 
collection  to  the  district  to   which   the  party   has   removed. 

Jbid, 

Income  returns  are  not  privileged  communications,  and  the 
collector  has  no  right  to  withhold  them  in  evidence. 

Ruling,  10  I.  li.  li.  5. 
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It  shall  be  the  duty  of  any  person,  partnership,  firm,  association,  or 
corporation  made  liable  to  any  duty,  special  tax,  or  other  tax  imposed 
by  law,  when  not  otherwise  provided  for,  in  case  of  a  special  tax,  on  or 
before  the  thirty-first  day  of  July  in  each  year,  in  case  of  income  tax  on 
or  before  the  first  Monday  of  March  in  each  year,  and  in  other  cases 
before  the  day  on  which  the  taxes  accrue,  to  make  a  list  or  return  verified 
by  oath  or  affirmation. — §  3173  of  Rev.  St,  as  amended  by  this  act,  post, 
App.,  p. 

In  case  of  neglect  occasioned  by  sickness  or  absence  as  aforesaid,  the 
collector  may  allow  such  further  time  for  making  and  delivering  such 
list  or  return  as  he  may  deem  necessary,  not  exceeding  thirty  days. — 
§  8176  of  Rev.  St,  as  amended  by  this  act,  post,  App.,  p. 

The  Act  of  Augusts,  1861,  contained  no  provision  for  a  return  by  the 
taxpayer  before  the  assessment  of  the  tax,  though  by  §  51  it  was  the 
duty  of  the  several  collectors,  in  case  of  failure  to  collect  the  tax,  to 
'*  Examine  under  oath  the  person  assessed  under  this  act  or,  any  other 
person." 

To  make  return  in  the  list  or  schedule,  as  provided  in  this  act,  to  the 
proper  officer  of  internal  revenue,  of  the  amount  of  his  or  her  income, 
♦  ♦  according  to  the  requirements  hereinbefore  stated. — Act  of  July  1, 
1862,  §  93. 

To  make  a  list  or  return  under  oath  or  affirmation,  in  such  form  and 
manner  as  may  be  prescribed  by  the  Commissioner  of  Internal  Revenue, 
to  the  assistant  assessor  of  the  district  in  which  he  resides,  of  the  amount 
of  his  or  her  income,  *  *  ♦  *  according  to  the  requirements  hereinbe- 
fore mentioned,  stating  the  sources  from  which  said  income  is  derived, 
whether  from  any  kind  of  property,  or  the  purchase  and  sale  of  property, 
rents,  interest,  dividends,  salaries,  or  from  any  profession,  employment, 
or  vocation,  or  otherwise. — Act  of  June  30,  1864,  §  118. 

To  make  and  render  a  list  or  return,  in  such  form  and  manner  as  may 
be  prescribed  by  the  Commissioner  of  Internal  Revenue,  to  the  assistant 
assessor  of  the  district  in  which  they  reside,  of  the  amount  of  their  in- 
come, gains,  and  profits,  as  aforesaid. — Act  of  March  3,  1865,  §  1  ;  Act  of 
March  2,  1867,  §  13. 

To  make  and  render  a  return  on  or  before  the  day  designated  by  law, 
to  the  assistant  assessor  of  the  district  in  which  he  resides  of  the  gross 
amount  of  his  income,  gains,  and  profits  as  aforesaid. — Act  of  July  14, 
1870,  §  11. 

The  Act  of  June  30,  1864,  as  amended  by  the  Act  of  July  13, 
1866,  required  returns  to  state  whether  they  were  made  ac- 
cording to  their  values  in  legal  tender  or  according  to  their 
values  in  coined  money.  Ileld^  that  the  plaintiff  having  made 
its  return  in  terms  of  coin  (then  at  a  premium)  could  not  pay 
the  tax  in  legal  tender  (then  at  a  discount)  of  the  same  face 
value. 
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Pacific  Lis,  Co,  v.  Soule,  7  Wall.  433  (1868),  U.  S.  Supreme, 

SWAYNE,  J. 

In  a  suit  to  recover  an  unpaid  balance  of  income  tax  alleged 
to  be  due  from  defendant  for  a  period  of  ten  years  back,  a  mo- 
tion by  defendant  for  a  bill  of  particulars  was  denied  on  the 
ground  that  tlie  defendant  knew  the  particulars  of  his  own  in- 
come, although  he  swore  that  he  was  "ignorant  of  the  partic- 
ulars of  the  claim  against  him." 

U,  S.  V.  Tilden,  10  Ben.  547  (1879),  U.  S.  Dist.  Ct.,  S.  Dist. 
N.  Y.,  CnoATE,  J. 

It  was  held  in  Alabama  that  there  is  no  remedy  to  correct 
the  mistake  of  a  state  assessor  honestly  made  in  determining 
the  annual  income,  when  the  taxpayer  refuses  to  make  the  re- 
turn required  by  law.  To  save  his  rights  the  taxpayer  should 
make  a  proper  return  under  protest. 

Lott  V.  Hubbard,  44  Ala.  593  (1870). 

In  re  Lippman,  3  Ben.  95  (1868),  U.  S.  Dist.  Ct.,  S.  Dist. 
N.  Y.,  Blachford,  J.,  semble  at  p.  98. 

As  all  income  tax  is  required  to  be  assessed  and  paid  in  the 
district  in  which  the  party  resides,  the  legal  residence  of  such 
party  often  becomes  an  essential  subject  of  inquiry.  It  seems 
that  where  a  party  exercises  his  right  of  franchise,  or  where  he 
is  entitled  so  to  exercise  it,  it  is  the  best  criterion  of  his  residence. 
Where,  however,  a  party  has  no  vote,  the  tax  is  properly  as- 
sessable where  a  personal  property  tax  is  paid. 

IJditorial  in  1  I.  R.  R.  153. 

In  case  of  removal  out  of  a  district  after  the  first  of  May,  the 
correct  practice  would  seem  to  be  to  forward  the  return  for 
collection  to  the  district  to   which   the  party  has  removed. 

Ibid, 

Income  returns  are  not  privileged  communications,  and  the 
collector  has  no  right  to  withhold  them  in  evidence. 

EuUng,  10  I.  li.  R.  5. 
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Section  29. 

And  all  guardians  and  trustees,  executors,  administrators, 
agents,  receivers,  and  all  persons  or  corporations  acting  in 
any  fiduciary  capacity,  shall  make  and  render  a  list  or  return, 
as  aforesaid,  to  the  collector  or  a  deputy  collector  of  the  dis- 
trict in  which  such  person  or  corporation  acting  in  a  fiduciary 
capacity  resides  or  does  business,  of  the  amount  of  income, 
gains,  and  profits  of  any  minor  or  person  for  whom  they  act. 

And  all  guardians  and  trustees,  whether  such  trustees  are  so  by  virtue 
of  their  oflSice  as  executors,  administrators,  or  other  fiduciary  capacity, 
to  make  return  in  the  list  or  schedule,  as  provided  in  this  act,  to  the 
proper  officer  of  internal  revenue,  of  the  amount  of  *  ♦  ♦  the  income 
of  such  minors  or  persons  as  may  be  held  in  trust,  as  aforesaid. — Act  of 
Jtdy  1,  1862,  §  98. 

And  all  guardians  and  trustees,  whether  such  trustees  are  so  by  virtue 
of  their  office  as  executors,  admimstrators,  or  in  other  fiduciary  capacity, 
to  make  a  list  or  return  under  oath  or  affirmation,  in  such  form  and 
manner  as  may  be  prescribed  by  the  Commissioner  of  Internal  Revenue, 
to  the  assistant  assessor  in  the  district  in  which  he  resides,  of  the  amount 
of  *  *  the  income  of  minors  or  persons  as  may  be  held  in  trust  as  afore- 
said.—^cf  of  June  30, 1864,  §  118. 

And  all  guardians  and  trustees,  whether  as  executors,  administratois, 
or  in  any  other  fiduciary  capacity,  shall  make  and  render  alist  or  return, 
as  aforesaid,  to  the  assistant  assessor  of  the  district  in  which  such 
guardian  or  trustee  resides,  of  the  amount  of  income,  gains,  and  profits 
of  any  minor  or  person  for  whom  they  act  as  guardian  or  trustee. — Act 
of  March  d,  1865,  §  1. 

And  all  guardians  and  trustees,  executors  and  administrators,  or  any 
person  acting  in  any  other  fiduciary  capacity,  shall  make  and  render  a 
list  or  return,  as  aforesaid,  to  the  assistant  assessor  of  the  district  in  which 
such  person  acting  in  a  fiduciary  capacity  resides,  of  the  amount  of  in- 
come, gains,  and  profits  of  any  minor  or  person  for  whom  they  act. — 
Act  of  March  2,  1S(S7,%  IS. 

And  every  guardian  and  trustee,  executor  and  administrator,  and  any 
person  acting  in  any  other  fiduciary  capacity,  or  as  resident  agent  for,  or 
copartner  of  any  non-resident  alien,  deriving  income,  gains,  and  profits 
from  any  business,  trade,  or  profession  carried  on  in  the  United  States,  or 
from  rents  of  real  estiito  situated  therein,  shall  make  and  render  a  return 
as  aforesaid  to  the  assistant  assessor  of  the  district  in  which  he  resides  of 
the  amount  of  income,  gains,  and  profits  of  any  minor  or  person  for 
whom  he  acts.— Act  of  July  14, 1870,  §  11. 

When  a  decedent  dies,  his  legal  representiitives  must  make 
the  return  of  income  accruing  before  his  death  and  within  the 
year. 
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Manddl  v.  Pierce,  3  Cliflf.  134  (1868),  U.  S.  Cir.  Ct.,  Dist. 
Mass.,  Clifford,  J. 

A  guardian  residing  abroad  should  return  the  income  of  his 
ward  in  the  district  where  the  ward  resides,  but  a  guardian 
not  residing  abroad  should  return  the  income  of  his  ward  in 
the  district  where  such  guardian  resides. 

Elding,  3  I.  R.  R.  172. 

If  a  minor  is  under  guardianship,  the  guardian  must  return 
the  income.  If  there  is  no  guardian  the  father  is  responsible 
for  such  return,  and  if  he  has  the  legal  control  of  such  income, 
he  nmst  return  it  with  his  own. 

Jltilinfj,  2  I.  R.  li.  68. 

A  minor,  if  he  have  no  guardian,  should  ^ake  return  him- 
self. If  he  refuses,  an  mdependent  assessment  should  be  made 
as  in  other  cases,  without  penalty. 

Biding,  7  I.  R.  R.  59. 

If  the  partners  or  agents  of  aliens  residing  abroad  can  take 
the  oath  prescribed,  that  they  have  made  the  proper  returns 
and  paid  tax  in  the  district  where  they  reside,  the  collector 
will  not  require  any  further  return. 

Buling,  7  I.  R.  R.  10. 

Section  29. 

But  persons  having  less  than  three  thousand  five  hundred 
dollars  income  are  not  required  to  make  such  report; 

That  it  shall  be  the  duty  of  all  persons  of  lawful  age  having  an  income 
of  more  than  three  thousand  five  hundred  dollars  for  the  taxable  year, 
computcMJ  an  the  basis  herein  prescribed,  to  make  and  render  a  list  or 
return. — §  29,  ante,  p.  311  et  seq. 

Whose  gross  income  during  the  preceding  year  exceeded  two  thousand 
dollars.— ^c^  of  July  14,  1870,  §  11. 

Section  29. 

And  the  collector  or  deputy  coUeotor,  shall  require  every  list  or 
return  to  be  verified  by  the  oath  or  affirmation  of  the  party 
rendering  it, 

Any  i>erson  or  corporation  ♦  ♦  ♦  shall  be  permitted  to  declare  under 
oath  or  afHrmation. — j^29,  post,  p.  820. 

And  the  assistant  assessor  shall  rcKjuire  every  list  or  return  to  l)e  veri- 
fied by  the  oath  or  affirmation  of  the  party  rendering  it. — Act  of  March 
8, 1865,  §  1  ;  ^c<  of  March  2,  1867,  §  18. 
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The  assistant  assessor  shall  require  every  such  return  to  be  verified  by 
the  oath  of  the  party  rendering  it. — Act  of  July  14,  1870,  §  11. 

Qucere,  whether  the  oath  presented  with  the  first  return 
under  the  Act  of  July  1,  1862,  was  required  by  that  act  so  that 
perjury  could  be  assigned  upon  it? 

JIagee  v.  Denton,  5  Blatchf.  130  (1863),  XJ.  S.  Cir.  Ct.,  S. 
Dist.  N.  Y.,  Hall,  J. 

Section  29. 

And  may  increase  the  amount  of  any  list  or  return,  if  he  has 
reason  to  believe  that  the  same  is  understated ; 

If  the  list  or  return  of  any  person  or  corporation,  company,  or  associ- 
ation shall  have  been  increased. — §  29,  post,  p.  821, 

And  the  assistant  assessor  may  increase  the  amount  of  the  list  or  re- 
turn of  any  party  mailing  such  return,  if  he  shaU  be  satisfied  that  the 
same  is  understated.— -^cf  of  July  1,  1862,  §  93  ;  Act  of  June  80,  1864, 

§  118. 

And  may  increase  the  amount  of  any  list  or  return,  if  he  has  reason  to 
beUeve  that  the  same  is  understated. — Act  of  March  3, 1865,  §  1 ;  Act  of 
March  2, 1867,  §  13. 

And  may  increase  the  amoimt  of  any  return,  after  notice  to  such  party, 
if  he  has  reason  to  beUeve  that  the  same  is  understated. — Act  of  July  14, 
1870,  §  11. 

A  preliminary  injunction  will  not  be  granted  to  restrain  the 
collector  from  increasing  the  assessment  under  the  Act  of  July 
1,  1862,  when  the  oath  required  by  §  93  of  that  act  had  not 
been  made  and  the  plaintiff  did  not  excuse  his  neglect  by 
showing  fraud,  accident,  or  mistake. 

Ma(/ee  v.  Denton,  5  Blatchf.  130  (1863),  U.  S.  Cir.  Ct.,  S.Dist. 
N.  Y.,  Hall,  J. 

Section   29. 

And  in  case  any  such  person  having  a  taxable  income  shall 
neglect  or  refuse  to  make  and  render  such  list  and  return, 

In  case  such  non-resident  fails  to  file  such  statement. — §  31,  post, p.  880. 

And  if  the  president  or  other  chief  officer  of  any  corporation,  company, 
or  association,  or  in  the  case  of  any  foreign  corporation,  company,  or  as- 
sociation, the  resident  manager  or  agent  shall  neglect  or  refuse  to  file 
with  the  Collector  of  the  Internal  Revenue  district  in  which  said  corpor- 
ation, company,  or  association  shall  be  located  or  be  engaged  in  business 
a  statement. — §  32,  p.  337  et  seq. 
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In  case  of  a  refusal  or  neglect,  except  in  cases  of  sickness  or  absence, 
to  make  a  list  or  return,  or  to  verify  the  same  as  aforesaid,  he  shall  add 
fifty  per  centum  to  such  tax.  In  case  of  neglect  occasioned  by  sickness 
or  absence  as  aforesaid  the  collector  may  allow  such  further  time  for 
making  and  delivering  such  list  or  return  as  he  may  deem  necessary, 
not  exceeding  thirty  days. — §  8176  of  Bev,  St,  as  amended  by  this  act, 
lK)sty  App.,  p.  435. 

And  in  case  of  neglect  or  refusal  to  make  such  return. — Act  of  July  1, 
1863,  §  93;  Act  of  June  30,  1864,  §  118. 

And  in  case  any  person,  guardian,  or  trustee  shall  neglect  or  refuse  to 
make  and  render  such  list  or  return. — Act  of  March  8,  1865,  §  1 . 

And  in  case  any  such  person  shall  neglect  or  refuse  to  make  and 
render  such  list  or  return. — Act  of  March  2,  1867,  §  13. 

In  case  any  person  having  a  gross  income  as  above,  of  two  thousand 
dollars  or  more,  shall  neglect  or  refuse  to  make  and  render  such  return. — 
Act  of  July  14,  1870,  §  11. 

Under  the  Act  of  July  1,  1862,  a  notice  to  make  return  of 
income  was  not  required. 

Ruling,  3  I.  R.  R.  151. 

The  omission  of  an  assessor  from  any  cause  to  notify  a  party 
of  liability,  or  to  demand  a  return  of  any  kind,  will  not  operate 
to  discharge  a  delinquent  taxpayer  from  the  penalties  pre- 
scribed by  law  for  his  delinquency. 

Editorial,  1  I.  R.  R.  113. 

Section  29. 

Or  shall  render  a  willftdly  fblse  or  firaudulent  list  or  return, 

Or  shall  render  a  false  or  fraudulent  list  or  return. — Act  of  March  8, 
1865,  %\\  Act  of  March  2,  1867,  §  18. 
Or  shall  render  a  false  or  fraudulent  return.— ^c^  of  July  14,  1870, 

§11. 

Section  29. 

It  shall  be  the  duty  of  the  coUeotor  or  deputy  collector,  to 
make  such  list,  according  to  the  best  information  he  can  ob- 
tain, by  the  examination  of  such  person,  or  any  other  evi- 
dence, 

Then  the  collector  or  deputy  collector  of  the  district  shall  make  from 
such  information  as  he  can  obtain  an  estimate  of  the  amotmt  of  such  in- 
come.—§  36,  post,  p.  370. 

Tlie  assessor  or  assistant  aaseBsors  shall  assess  the  amount  of  his  or  her 
income.— ^of  of  July  1,  1862,  §  98. 

The  assessor  or  assistant  assessor  shall  assess  the  amount  of  his  or  her 
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of  one  thousand  dollars  per  annum,  or  shall  be  by  fees,  or  uncertain  or 
irregular  in  the  amount  or  in  the  time  during  which  the  same  shall  have 
accrued  or  been  earned,  such  salary  or  other  compensation  shall  be  in- 
cluded in  estimating  the  annual  gains,  profits,  or  income  of  the  person 
to  whom  the  same  shall  have  been  paid. — Act  of  March  2,  1867,  §  13. 

Section  28. 

And  shall  include  that  portion  of  any  income  or  salary  upon 
which  a  tax  has  not  been  paid  by  the  employer,  where  the 
employer  is  required  by  law  to  pay  on  the  excess  over  four 
thousand  dollars. 

Every  corporation  which  pays  to  an  employe  a  salary  or  compensation 
exceeding  four  thousand  dollars  per  annum  shall  report  the  same  to  the 
collector  or  deputy  collector  of  his  district,  and  said  employe  shall  pay 
thereon,  subject  to  the  exemptions  herein  provided  for,  the  tax  of  two 
per  centum  on  the  excess  of  his  salary  over  four  thousand  dollars. — g  83, 
post  J  p.  365. 

Except  that  portion  of  any  salary  upon  which  the  employer  is  re- 
quired to  withhold  and  does  withhold  the  tax,  and  pays  the  same  to  the 
officer  authorized  to  receive  it. — §  28,  ante,  p.  293. 

Nor  shall  any  deduction  be  made  for  any  salary  received. — Joint  ResO" 
lution  of  Jidy  4,  1864. 

Section  28. 

Provided  also,  that  in  computing  the  income  of  any  person, 
corporation,  company,  or  association  there  shall  not  be  in- 
cluded the  amount  received  from  any  corporation,  company, 
or  association  as  dividends  upon  the  stock  of  such  corpora- 
tion, company,  or  association  if  the  tax  of  two  per  centum 
has  been  paid  upon  its  net  profits  by  said  corporation,  com- 
pany, or  association  as  required  by  this  Act. 

The  net  profits  or  income  of  all  corporations,  companies,  or  associations 
shall  include  the  amounts  paid  to  shareholders. — ^  32,  posty  p.  339. 

All  gains,  profits,  or  income  *  *  derived  from  interest  or  dividends  on 
stock,  capital,  or  dep>osits  in  any  bank,  trust  company,  or  savings  insti- 
tution, insurance,  gas,  bridge,  express,  telegraph,  steamboat,  ferry-boat, 
or  railroad  company,  or  corporation,  or  on  any  bonds  or  other  evidences 
of  indebtedness  of  any  railroad  company  or  other  corporation,  which 
shall  have  been  assessed  and  paid  by  said  banks,  trust  companies,  sav- 
ings institutions,  insurance,  gas,  bridge,  telegraph,  steamboat,  ferry- 
boat, express,  or  railroad  companies,  as  aforesaid,  or  derived  from  ad- 
vertisements, or  any  articles  manufactured,  upon  which  specific,  stamp 
or  ad  valorem  duties  shall  have  been  directly  assessed  or  paid,  shall  also 
be  deducted.— ^c^  of  July  1, 1862,  §  9. 
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And  there  shall  also  be  deducted  the  income  derived  from  dividends 
on  shares  in  the  capital  stock  of  any  bank,  trust  company,  savings 
institution,  insurance,  railroad,  canal,  turnpike,  canal  navigation,  or 
slack-water  company,  and  the  interest  on  any  bonds  or  other  evidences 
of  indebtedness  of  any  such  corporation  or  company,  which  shall  have 
been  assessed  and  the  tax  paid,  as  hereinafter  provided. — Act  of  June 
30,  1864,  §  117. 

No  deduction  shall  be  made  for  dividends  or  interest  received  from 
any  association,  corporation,  or  company. — Joint  Resolution  of  July  4, 
1864. 

In  ascertaining  the  income  of  any  person  liable  to  an  income  tax,  the 
amount  of  income  received  from  institutions  whose  officers,  as  required 
by  law,  withhold  a  per  centum  of  the  dividends  made  by  such  institu- 
tions and  pay  the  same  to  the  Commissioner  of  Internal  Revenue,  or 
other  officer  authorized  to  receive  the  same,  shall  be  included  ;  and  the 
amount  so  withheld  shall  be  deducted  from  the  tax  which  otherwise 
would  be  assessed  upon  such  person. — Act  of  March  8,  1865,  §  1. 

Except  the  amount  of  income  received  from  institutions  or  corpora- 
tions whose  officers,  as  required  by  law,  withhold  a  per  centum  of  the 
dividends  made  by  such  institutions  and  pay  the  same  to  the  officer 
authorized  to  receive  the  same. — Act  of  March  2,  1867,  §  18. 

[The  return  shall  not  include]  the  amount  received  from  any  corpora- 
tion whose  officers,  as  authorized  by  law,  withhold  and  pay  as  taxes  a 
per  centum  of  the  dividends  made  and  of  the  interest  or  coupons  paid 
by  such  corporation. — Act  of  July,  14,  1870,  §  11. 

Under  the  Act  of  June  30,  1864,  an  insurance  company  hold- 
ing shares  in  a  bank  was  not  liable  to  a  tax  upon  a  dividend 
declared  by  the  bank  upon  which  the  bank  has  already  paid 
the  tax. 

Merchants  Im.  Co,  v.  McCartney,  12  I.  R.  R.  122  (1870),  U. 
S.  Cir.  Ct.,  Dist.  Mass.,  Lowell,  J. 

Under  tlie  Act  of  June  30,  1864,  a  railroad  deducted  the  in- 
come tax  from  interest  due  a  municipal  corporation.  Hdd^  that 
the  city  could  not  recover  the  ti\x,  so  deducted,  from  the  cor- 
poration. Having  neglected  to  resist  the  collection  of  the  tax 
by  the  United  States  from  the  railroad,  it  was  precluded  from 
raising  the  question  of  the  legality  of  the  tiix  as  against  the 
railroad. 

Baltimore  v.  Baltimore  Railroad,  10  Wall.  543  (1870),  U.  S. 
Supreme,  Davis,  J.  And  see  IT.  S,  v.  Railroad  Company,  17 
Wall.  322  (1872),  U.  S.  Supreme,  in  which  the  United  States 
was  not  allowed  to  collect  the  tax  from  the  city. 

Although  sections  120  and  122  of  the  Act  of  March  3d,  1865, 
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clearly  contemplate  that  the  Government  shall  receive  five  per 
cent,  of  the  whole  amount  paid  out  by  any  of  the  companies 
enumerated  on  account  of  dividends  or  interest  upon  bonds, 
it  has  been  contended  by  some  companies  that  as  they  were 
merely  authorized  and  not  required  to  withhold  the  tax  from 
such  dividends  or  interest,  it  was  competent  for  them  to  pay 
the  tax,  and  charge  the  same  to  their  expense  account,  and 
make  the  payment  to  the  stockholder  or  bondholder  free  of  tax. 
The  result  of  this  construction  is  to  give  the  Government  five 
dollars  for  every  one  hundred  dollars  paid  to  the  stockholder, 
instead  of  five  dollars  for  every  ninety-five  dollars  thus  paid. 

When  the  company  adopts  that  construction,  the  deduction 
provided  for  in  the  116th  and  117th  sections  should  not  be 
allowed. 

Hiding^  1  I.  R.  R.  116. 

Whenever  a  stockholder  makes  his  income  return  under 
section  116,  he  should  return  as  his  income  from  dividends, 
not  only  the  $95  from  $100  paid  to  him  by  the  company,  bub 
also  the  $5  paid  for  him  to  the  Government. 

For  example : 

A's  dividend  or  share  of  the  profits  in  a  railroad  company  is 
$4,000.  Of  that  sum  the  company  withholds  and  pays  into  the 
Government  five  per  cent.,  that  is  $200 ;  the  remaining  $3,800  is 
paid  to  A.  In  addition  to  income  from  dividends,  he  has  an 
income  of  800  from  other  sources.  From  this  he  is  entitled  to 
deduct  $600,  leaving  $200  as  taxable  income  from  other  sources. 
To  this  add  the  $3,800  received  directly  from  the  company,  and 
he  has  a  taxable  income  of  $4,000.  Five  per  cent,  upon  that 
sum  is  $200.  From  this  deduct  the  $200  withheld  by  the  com- 
pany and  nothing  remains.  The  Government  has  received  no 
tax  whatever  from  the  $200  taxable  income  from  other  sources. 

Baling,  2  I.  li.  R.  100. 
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Section  29. 

That  it  shall  be  the  duty  of  all  persons  of  lawful  age 

That  it  shall  be  the  duty  of  every  corporation,  company,  or  association 
doing  business  for  profit. — §  86,  post,  p.  869. 

For  general  provisions  as  to  the  making  of  returns  of  income,  see  §§ 
8173,  3176,  of  Rev,  St.  as  amended  by  this  act,  post,  App.  p.  488. 

That  it  shall  be  the  duty  of  all  persons  of  lawful  age. — Act  of  July  1, 
1862.  §  93  ;  Act  of  June  30,  1864,  §  118  ;  Act  of  March  8,  1865,  §1;  Act 
of  March  2,  1867.  §  18. 

That  it  shall  be  the  duty  of  all  persons— ^cf  of  July  14,  1870,  §  11. 

A  minor,  if  he  have  no  guardian,  should  make  return  him- 
self. If  he  refuses,  an  independent  assessment  should  be  made 
as  in  other  cases,  without  penalty. 

Hiding,  1  I.  R.  R.  59. 

Section  29. 

Having  an  income  of  more  than  three  thousand  five  hundred 
dollars  for  the  taxable  year,  oomputed  on  the  basis  herein 
prescribed, 

But  persons  having  less  than  three  thousand  five  hundred  dollars  in- 
come are  not  required  to  make  such  report. — §  29,  jtost,  p.  815. 

Whose  gross  income  during  the  preceding  year  exceeded  two  thousand 
dollars.— Acf  of  July  14,  1870,  §  11. 

Persons  whose  income  did  not  exceed  $2,000  did  not  need  to 
make  returns,  nor  even  to  make  affidavit  that  their  income  did 
not  exceed  that  sum. 

Ruliug,  13  1.  R.  R.  97. 

Section  29. 

To  make  and  render  a  list  or  return,  on  or  before  the  day  pro- 
vided by  law,  in  such  form  and  manner  as  may  be  directed 
by  the  Commissioner  of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  to  the  collector  or  a  deputy 
collector  of  the  district  in  which  they  reside,  of  the  amount 
of  their  income,  gains,  and  profits,  as  aforesaid ; 

Shall  mako  and  render  to  the  collector  of  its  collection  district,  on  or 
before  the  first  Monday  of  March  in  every  year. — §  35,  post  p.  367  et  seq. 
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It  shall  be  the  duty  of  any  person,  partnership,  firm,  association,  or 
corporation  made  liable  to  any  duty,  special  tax,  or  other  tax  imposed 
by  law,  when  not  otherwise  provided  for,  in  case  of  a  special  tax,  on  or 
before  the  thirty-first  day  of  July  in  each  year,  in  case  of  income  tax  on 
or  before  the  first  Monday  of  March  in  each  year,  and  in  other  cases 
before  the  day  on  which  the  taxes  accrue,  to  make  a  list  or  return  verified 
by  oath  or  affirmation. — §  3173  of  Bev.  St,  as  amended  by  this  act,  post, 
App.,  p. 

In  case  of  neglect  occasioned  by  sickness  or  absence  as  aforesaid,  the 
collector  may  allow  such  further  time  for  making  and  delivering  such 
list  or  return  as  he  may  deem  necessary,  not  exceeding  thirty  days. — 
§  8176  of  Rev.  St.  as  amended  by  this  act,  post,  App.,  p. 

The  Act  of  Augusts,  1861,  contained  no  provision  for  a  return  by  the 
taxpayer  before  the  assessment  of  the  tax,  though  by  §  51  it  was  the 
duty  of  the  several  collectors,  in  case  of  failure  to  collect  the  tax,  to 
'*  Examine  under  oath  the  person  assessed  under  this  act  or.  any  other 
person." 

To  make  return  in  the  list  or  schedule,  as  provided  in  this  act,  to  the 
proper  officer  of  internal  revenue,  of  the  amount  of  his  or  her  income, 
*  *  according  to  the  requirements  hereinbefore  stated. — Act  of  July  1, 
1862,  §  93. 

To  make  a  list  or  return  under  oath  or  affirmation,  in  such  form  and 
manner  as  may  be  prescribed  by  the  Commissioner  of  Internal  Revenue, 
to  the  assistant  assessor  of  the  district  in  which  he  resides,  of  the  amount 
of  his  or  her  income,  *  *  *  *  according  to  the  requirements  hereinbe- 
fore mentioned,  stating  the  sources  from  which  said  income  is  derived, 
whether  from  any  kuid  of  property,  or  the  purchase  and  sale  of  property, 
rents,  interest,  dividends,  salaries,  or  from  any  profession,  employment, 
or  vocation,  or  otherwise. — Act  of  June  30,  1864,  §  118. 

To  make  and  render  a  list  or  return,  in  such  form  and  manner  as  may 
be  prescribed  by  the  Commissioner  of  Internal  Revenue,  to  the  assistant 
assessor  of  the  dLstrict  in  which  they  reside,  of  the  amount  of  their  in- 
come, gains,  and  profits,  as  aforesaid. — Act  of  March  3,  1865,  §  1 ;  Act  of 
March  2,  1867,  §  13. 

To  make  and  render  a  return  on  or  before  the  day  designated  by  law, 
to  the  assistant  assessor  of  the  district  in  which  he  resides  of  the  gross 
amount  of  his  income,  gains,  and  profits  as  aforesaid. — Act  of  July  14, 
1870,  §  11. 

The  Act  of  June  30,  1864,  as  amende<l  by  the  Act  of  July  13, 
1866,  required  returus  to  state  whether  they  were  made  ac- 
cording to  their  values  in  legal  tender  or  according  to  their 
values  in  coined  money.  ITekl,  that  the  plaintiff  having  made 
its  return  in  terms  of  coin  (then  at  a  premium)  could  not  pay 
the  tax  in  legal  tender  (then  at  a  discount)  of  the  same  face 
value. 
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Pacific  Ins.  Co.  v.  Soule,  7  Wall.  433  (1868),  U.  S.  Supreme, 

SWAYNE,  J. 

In  a  suit  to  recover  an  unpaid  balance  of  income  tax  alleged 
to  be  due  from  defendant  for  a  period  of  ten  years  back,  a  mo- 
tion by  defendant  for  a  bill  of  particulars  was  denied  on  the 
ground  that  the  defendant  knew  the  particulars  of  his  own  in- 
come, although  he  swore  that  he  was  "ignorant  of  the  partic- 
ulars of  the  claim  against  him." 

U,  S,  V.  Tildeii,  10  Ben.  547  (1879),  U.  S.  Dist.  Ct,  S.  Dist. 

N.  Y.,  CUOATE,  J. 

It  was  held  in  Alabama  that  there  is  no  remedy  to  correct 
the  mistake  of  a  state  assessor  honestly  made  in  determining 
the  annual  income,  when  the  taxpayer  refuses  to  make  the  re- 
turn required  by  law.  To  save  his  rights  the  taxpayer  should 
make  a  proper  return  under  protest. 

Lott  V.  Hubbard,  44  Ala.  593  (1870). 

In  re  Lippman,  3  Ben.  95  (1868),  U.  S.  Dist.  Ct.,  S.  Dist. 
N.  Y.,  Blachford,  J.,  semble  at  p.  98. 

As  all  income  tax  is  required  to  be  assessed  and  paid  in  the 
district  in  which  the  party  resides,  the  legal  residence  of  such 
party  often  becomes  an  essential  subject  of  inquiry.  It  seems 
that  where  a  party  exercises  his  right  of  franchise,  or  where  he 
is  entitled  so  to  exercise  it,  it  is  the  best  criterion  of  his  residence. 
Where,  however,  a  party  has  no  vote,  the  tax  is  properly  as- 
sessable where  a  personal  property  tax  is  paid. 

IJditoridl  in  1  I.  li.  R.  153. 

In  case  of  removal  out  of  a  district  after  the  first  of  May,  the 
correct  practice  would  seem  to  be  to  forward  the  return  for 
collection  to  the  district  to   which   the  party   has  removed. 

Jbid. 

Income  returns  are  not  privileged  communications,  and  the 
collector  has  no  right  to  withhold  them  in  evidence. 

liulinf/,  10  I.  li.  li.  5. 
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Section  29. 

And  all  guardians  and  trustees,  executors,  administrators, 
agents,  receivers,  and  all  persons  or  corporations  acting  in 
any  fiduciary  capacity,  shall  make  and  render  a  list  or  return, 
as  aforesaid,  to  the  collector  or  a  deputy  collector  of  the  dis- 
trict in  which  such  person  or  corporation  acting  in  a  fiduciary 
capacity  resides  or  does  business,  of  the  amount  of  income, 
gains,  and  profits  of  any  minor  or  person  for  whom  they  act. 

And  all  guardians  and  trustees,  whether  such  trustees  are  so  by  virtue 
of  their  office  as  executors,  administrators,  or  other  fiduciary  capacity, 
to  make  return  in  the  list  or  schedule,  as  provided  in  this  act,  to  the 
proper  officer  of  internal  revenue,  of  the  amount  of  *  *  *  the  income 
of  such  minors  or  persons  as  may  be  held  in  trust,  as  aforesaid. — Act  of 
July  1,  1862,  §  98. 

And  all  guardians  and  trustees,  whether  such  trustees  are  so  by  virtue 
of  their  office  as  executors,  administrators,  or  in  other  fiduciary  capacity, 
to  make  a  list  or  return  under  oath  or  affirmation,  in  such  form  and 
manner  as  may  be  prescribed  by  the  CJommissioner  of  Internal  Revenue, 
to  the  assistant  assessor  in  the  district  in  which  he  resides,  of  the  amount 
of  *  *  the  income  of  minors  or  persons  as  may  be  held  in  trustas  afore- 
said.—^c^  of  June  30, 1864,  §  118. 

And  all  guardians  and  trustees,  whether  as  executors,  administrators, 
or  in  any  other  fiduciary  capacity,  shall  make  and  render  a  list  or  return, 
as  aforesaid,  to  tlie  assistant  assessor  of  the  district  in  which  such 
guardian  or  trustee  resides,  of  the  amount  of  income,  gains,  and  profits 
of  any  minor  or  person  for  whom  they  act  as  guardian  or  trustee. — Act 
of  March's,  18(55,  §  1. 

And  all  guardians  and  trustees,  executors  and  administrators,  or  any 
person  acting  in  any  other  fiduciary  capacity,  shall  make  and  render  a 
list  or  return,  as  aforesaid,  to  the  assistant  assessor  of  the  district  in  which 
such  person  acting  in  a  fiduciary  capacity  resides,  of  the  amount  of  in- 
come, gains,  and  profits  of  any  minor  or  person  for  wliom  they  act — 
Act  of  March  2,  1867,  §  13. 

And  every  guardian  and  trustee,  executor  and  administrator,  and  any 
person  acting  in  any  other  fiduciary  capacity,  or  as  resident  agent  for,  or 
copartner  of  any  non-resident  alien,  deriving  income,  gains,  and  profits 
from  any  business,  trade,  or  profession  carried  on  in  the  United  States,  or 
from  rents  of  real  estate  situated  therein,  shall  make  and  render  a  return 
as  aforesiiid  to  the  assistant  assessor  of  the  district  in  which  he  resides  of 
the  amount  of  income,  gains,  and  profits  of  any  minor  or  person  for 
whom  he  acts. — Act  of  July  14, 1870,  §  11. 

When  a  decedent  dies,  his  legal  representiitives  must  make 
the  return  of  income  accruing  before  his  death  and  within  the 
year. 


The  Statute  Annotated.        815 

MandeU  v.  Pierce,  3  Cliff.  134  (1868),  U.  S.  Cir.  Ct.,  Dist. 
Mass.,  Clifford,  J. 

A  guardian  residing  abroad  should  return  the  income  of  his 
ward  in  tlie  district  where  the  ward  resides,  but  a  guardian 
not  residing  abroad  should  return  the  income  of  his  ward  in 
the  district  where  such  guardian  resides. 

Ruling,  3  I.  R.  R.  172. 

If  a  minor  is  under  guardianship,  the  guardian  must  return 
the  income.  If  there  is  no  guardian  the  father  is  responsible 
for  such  return,  and  if  he  lias  the  legal  control  of  such  income, 
he  must  return  it  with  his  own. 

Buling,  2  I.  R.  R.  68. 

A  minor,  if  he  liave  no  guardian,  should  toake  return  him- 
self. If  he  refuses,  an  independent  assessment  should  be  made 
as  in  other  cases,  without  penalty. 

Biding,  1  I.  R.  R.  59. 

If  the  partners  or  agents  of  aliens  residing  abroad  can  take 
the  oath  prescribed,  that  they  have  made  the  proper  returns 
and  paid  tax  in  the  district  where  they  reside,  the  collector 
will  not  require  any  further  return. 

Ruling,  1  I.  R.  R.  10. 

Section  29. 

But  persons  having  less  than  three  thousand  five  hundred 
dollars  income  are  not  required  to  make  such  report; 

That  it  shall  bo  the  duty  of  all  persons  of  lawful  age  having  an  income 
of  more  than  three  thousand  five  hundred  dollars  for  the  taxable  year, 
computed  an  the  basis  herein  prescribed,  to  make  and  render  a  list  or 
return. — §  29,  ante^  p.  311  et  aeq. 

Whose  gross  income  during  the  preceding  year  exceeded  two  thousand 
dollars.— ^cf  of  July  14, 1870,  §  11. 

Section  29. 

And  the  collector  or  deputy  collector,  shall  require  every  list  or 
return  to  be  verified  by  the  oath  or  affirmation  of  the  party 
rendering  it, 

Any  i)or8on  or  corporation  *  *  *  shall  be  permitted  to  declare  under 
oath  or  affirmation. --§  29,  post,  p.  820. 

And  the  assistant  assessor  shall  require  every  list  or  return  to  Ik?  vori- 
fitMl  by  the  oath  or  affirmation  of  the  party  rendering  it. — Act  of  March 
8, 1865,  %1;  Act  of  March  2,  1867,  g  18. 
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The  assistant  assessor  shall  require  every  such  return  to  be  verified  by 
the  oath  of  the  party  rendering  it. — Act  of  July  14,  1870,  §  11. 

Qucere^  whether  the  oath  presented  with  the  first  return 
under  the  Act  of  July  1,  1862,  was  required  by  that  act  so  that 
perjury  could  be  assigned  upon  it? 

Ma(/ee  v.  Denton,  5  Blatchf.  130  (1863),  U.  S.  Cir.  Ct.,  S. 
Dist.  N.  Y.,  Hall,  J. 

Section  29. 

And  may  inorease  the  amomit  of  any  list  or  return,  if  he  has 
reason  to  believe  that  the  same  is  understated ; 

If  the  list  or  return  of  any  person  or  corporation,  companyi  or  associ- 
ation shall  have  been  increased. — §  29,  post,  p.  821. 

And  the  assistant  assessor  may  increase  the  amount  of  the  list  or  re- 
turn of  any  party  making  such  return,  if  he  shaU  be  satisfied  that  the 
same  is  understated.— ^cf  of  July  1,  1882,  §  93  ;  Act  of  June  80,  1864, 
§  118. 

And  may  increase  the  amount  of  any  list  or  return,  if  he  has  reason  to 
beheve  that  the  same  is  understated. — Act  of  March  3, 1865,  §  1 ;  Act  of 
March  2, 1867,  §  13. 

And  may  increase  the  amount  of  any  return,  after  notice  to  such  party, 
if  he  has  reason  to  believe  that  the  same  is  understated. — Act  of  July  14, 
1870,  §  11. 

A  preliminary  injunction  will  not  be  granted  to  restrain  the 
collector  from  increasing  the  assessment  under  the  Act  of  July 
1,  1862,  when  the  oath  required  by  §  93  of  that  act  had  not 
been  made  and  the  plaintiff  did  not  excuse  his  neglect  by 
showing  fraud,  accident,  or  mistake. 

3Iaf/ee  v.  Denton,  5  Blatchf.  130  (18G3),U.  S.  Cir.  CL,  S.Dist 
N.  Y.,  Hall,  J. 

Section  29. 

And  in  case  any  such  person  having  a  taxable  income  shall 
neglect  or  refUse  to  make  and  render  such  list  and  return. 

In  case  such  non-resident  fails  to  file  such  statement. — g  31,  po«f,  p.  880. 

And  if  the  president  or  other  chief  officer  of  any  coriwration,  company, 
or  association,  or  in  the  case  of  any  foreign  corporation,  company,  or  as- 
sociation, the  resident  manager  or  agent  shall  neglect  or  refuse  to  file 
with  the  Collector  of  the  Internal  Revenue  district  in  which  said  corpor- 
ation, company,  or  association  shall  he  located  or  he  engaged  in  husinesB 
a  statement. — §  32,  p.  837  et  seq. 
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In  case  of  a  refusal  or  neglect,  except  in  cases  of  sickness  or  absence, 
to  make  a  list  or  return,  or  to  verify  the  same  as  aforesaid,  he  shall  add 
fifty  per  centum  to  such  tax.  In  case  of  neglect  occasioned  by  sickness 
or  absence  as  aforesaid  the  collector  may  allow  such  further  time  for 
making  and  delivering  such  list  or  return  as  he  may  deem  necessary, 
not  exceeding  tliirty  days. — §  3176  of  Rev.  St,  as  amended  by  this  act. 
posty  App.,  p.  435. 

And  in  case  of  neglect  or  refusal  to  make  such  return. — Act  of  July  1, 
1862,  §  93;  Act  of  June  30,  1864,  §  118. 

And  in  case  any  person,  guardian,  or  trustee  shall  neglect  or  refuse  to 
make  and  render  such  list  or  return. — Act  of  March  8,  1865,  §  1 . 

And  in  case  any  such  person  shall  neglect  or  refuse  to  make  and 
render  such  list  or  return. — Act  of  March  2,  1867,  §  13. 

In  case  any  person  having  a  gross  income  as  above,  of  two  thousand 
dollars  or  more,  shall  neglect  or  refuse  to  make  and  render  such  return. — 
Act  of  July  U,  1870,  §11. 

Under  the  Act  of  July  1,  1862,  a  notice  to  make  return  of 
income  was  not  required. 

JRulinff,  3  I.  R.  R.  151. 

The  omission  of  an  assessor  from  any  cause  to  notify  a  party 
of  liability,  or  to  demand  a  return  of  any  kind,  will  not  operate 
to  discharge  a  delinquent  taxpayer  from  the  penalties  pre- 
scribed by  law  for  his  delinquency. 

Editorial,  1  I.  R.  R.  113. 

Section  29. 
Or  shall  render  a  willftQly  ftilse  or  firaudiilent  list  or  return, 

Or  shall  render  a  false  or  fraudulent  list  or  return. — Act  of  March  8, 
1865.  §  1 ;  ^c<  of  March  2,  1887,  §  13. 

Or  shall  render  a  false  or  fraudulent  return.— ^cf  of  July  14,  1870, 
§11. 

Section  29. 

It  shall  be  the  duty  of  the  oolleotor  or  deputy  oollector,  to 
make  such  list,  according  to  the  best  informatioii  he  can  ob- 
tain, by  the  examination  of  such  person,  or  any  other  evi- 
dence. 

Then  the  collector  or  deputy  collector  of  the  district  shall  make  from 
such  information  as  he  can  obtain  an  estimate  of  the  amount  of  such  in- 
come.— §  36,  post,  p.  870. 

The  assessor  or  assistant  assessors  shall  assess  the  amount  of  his  or  her 
mcome.— Act  of  July  1,  1862,  §  98. 

The  assessor  or  assistant  aaseesor  shall  assess  the  amount  of  his  or  her 
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income,  and  the  duty  thereon,  in  the  same  manner  as  is  provided  for  in 
other  cases  of  neglect  and  refusal  to  furnish  lists  or  returns  in  the  pro- 
visions of  this  act,  where  not  otherwise  incompatible. — Act  of  June  90, 
1864,  §  118. 

It  shall  be  the  duty  of  the  assessor  or  the  assistant  assessor  to  make 
such  list,  according  to  the  best  information  he  can  obtain,  by  tlie  ex- 
amination of  such  person,  and  [or — Act  of  March  2,  1867]  his  books  and 
[or— Act  of  March  2, 1867]  accounts,  or  any  other  evidence.  ^Ae^o/lfarc^ 
8,  1865,  §1;  Act  of  March  2,  1867.  §  X8. 

The  assessor  or  the  assistant  assessor  shall  make  such  return  aooording 
to  the  best  information  he  can  obtain  by  the  examination  of  said  person, 
or  of  his  books,  or  accounts,  or  by  any  other  evidence. — Act  of  Juiy  14« 
1870,  §  11. 

Secjtion  29. 

And  to  add  fifty  per  centum  as  a  penalty  to  the  amount  of  the 
tax  due  on  such  list  in  all  oases  of  such  willfUl  neglect  or  re- 
fusal to  make  and  render  a  list  or  return ; 

The  corporation,  company,  or  association  making  default  shall  forfeit 
as  a  penalty  the  sum  of  one  thousand  dollars  and  two  per  centum  on  the 
amount  of  taxes  due,  for  each  month  until  the  same  is  paid.— g  82»  post, 
p.  338. 

And  then  add  fifty  per  centum  thereto. — §  86,  post,  p.  870. 

And  to  add  twenty-five  [fifty — Act  of  March  2,  1867]  per  centum  as  a 
penalty  to  the  amount  of  the  duty  [tax — Act  of  March  2,  1867]  due  on 
such  list  in  all  cases  of  willful  neglect  or  refusal  to  make  and  render  a 
lister  return.— ^ce  of  March  8,  1865,  §  1;  Act  of  March  2,  1867,  §  13. 

And  shall  add,  as  a  penalty  to  the  amount  of  the  tax  due  thereon,  fif^ 
per  centum  in  all  cases  of  willful  neglect  or  refusal  to  make  and  render  a 
return.— ^cf  of  July  14,  1870,  §  11. 

Section  29. 

And  in  all  cases  of  a  willfully  f^dse  or  fiittudulentlist  or  return 
having  been  rendered  to  add  one  hundred  per  centum  as  a 
penalty  to  the  amount  of  tax  ascertained  to  be  due. 

In  case  of  any  return  of  a  false  or  fraudulent  list  or  valuation  in- 
tentionally, he  shall  add  one  hundred  per  centum  to  such  tax. — §  3176  of 
Rev.  St.  as  amended  by  this  Act,  post,  App.,  p.  435. 

And  in  all  cases  of  a  false  or  fraudulent  list  or  return  having  been 
rendered,  to  add  one  hundred  per  centum,  as  a  penalty,  to  the  amount 
of  the  duty  [tax— Act  of  March  2,  1870]  ascertained  to  be  due.^^ic^  of 
March  8,  1865,  §  1;  ^cf  of  March  2, 1867,  §  18. 

And  one  hundred  per  centum  in  all  cases  of  a  false  or  fraudulent  re- 
turn having  been  rendered.— ^c^  of  July  14,  1870,  §  11. 
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Only  one  penalty  can  be  required  for  all  failures  to  make 
jeturns  prior  to  the  beginning  of  the  action  therefor.  So 
held^  also,  of  failures  to  pay  the  tax. 

U.  S,  V.  Brooklyn,  etc^  Ry.y  14  Fed.  R.  284  (1882),  U.  S.  C. 
Ct.,  E.  Dist.  N.  Y.,  Benedict,  J. 

U.  S,\.  K  Y.  Guaranty,  etc.,  Co.,  8  Ben.  269  (1875),  TT.  S. 
Dist.  Ct.,  S.  Dist.  N.  Y.,  Blatchpord,  J. 

The  power  of  the  assessor  upon  finding  the  first  return  to 
be  false  to  add  the  penalty  is  not  a  judicial  power  in  such  a 
sense  as  to  render  the  statute  conferring  it  unconstitutional. 

In  re  Brown,  4  Fed.  Cas.  330  (1866)  U.  S.  Dist.  Ct.,  N.  Dist. 
N.  Y.,  Smalley,  J. 

Where  the  returns  of  a  manufacturer  are  understated,  even 
where  no  attempt  to  default  the  revenue  appears,  as  a  general 
rule  the  penalty  of  50  per  cent,  should  be  assessed,  and  when 
fraud  appears,  the  specific  penalty  of  fine  should  be  added. 

Ruling,  3  I.  R.  R.  60. 

The  fine  of  50  per  cent,  in  case  of  fraudulent  or  understated 
returns  is  to  be  assessed  on  the  deficiency  of  the  tax  withheld, 
and  not  on  the  whole  amount  of  the  tax. 

Ruling,  3  I.  R.  R.  60. 

Section  29. 

The  tax  and  the  additions  thereto  as  a  penalty  to  be  assessed 
and  collected  in  the  manner  provided  for  in  other  oases  of 
willful  neglect  or  refusal  to  render  a  list  or  return,  or  of 
rendering  a  false  or  fHtudulent  return : 

The  payment  of  said  penalty  to  be  enforced  as  provided  in  other 
cases  of  neglect  or  refusal  to  make  retam  of  taxes  under  the  Internal 
Revenue  laws. — §  82,  po9t,  p.  889. 

The  collector  or  deputy  collector  of  the  district  shall  make  from  such 
information  as  he  can  obtain  an  estimate  of  the  amount  of  such  income 
and  then  add  fifty  per  centum  thereto,  which  said  assessment  so  made 
shall  then  be  the  lawful  assessment  of  such  income— §  86,  post^  p.  870. 

The  amount  so  added  to  the  tax  shall  be  collected  in  at  the  same  time 
and  in  the  same  manner  as  the  tax. — §  8176  of  Rev.  St.  as  amended  by 
this  Act,  post,  App.,  p.  486. 

The  duty  [tax — Act  of  March  2,  1867]  and  the  additions  thereto  as 
penalty  to  be  assessed  and  collected  in  the  manner  provided  for  in  other 
cases  of  willful  neglect  or  refusal  to  render  a  list  or  return,  or  of  render- 
ing a  false  and  fraudulent  return. — Act  of  March  3,  1865,  g  1;  Act  of 
March  2,  1867,  §  18. 


320  The  Statute  Annotated. 


Section  29. 


Provided,  that  any  person  or  corporation  in  his,  her,  or  its  own 
behalf,  or  as  such  fiduciary,  shall  be  permitted  to  declare, 
under  oath  or  afflrmation,  the  form  and  manner  of  whieh 
shall  be  prescribed  by  the  Commissioner  of  Internal  BeTenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  that  he, 
she,  or  his  or  her,  or  its  ward  or  beneficiary,  was  not  poa> 
sessed  of  an  income  of  four  thousand  dollars,  liable  to  be 
assessed  according  to  the  provisions  of  this  Act ;  or  may 
declare  that  he,  she,  or  it,  or  his,  her,  or  its  ward  or  bene- 
ficiary has  been  assessed  and  has  paid  an  income  tax  else- 
where in  the  same  year,  under  authority  of  the  United  Statea, 
upon  all  his,  her,  or  its  income,  gains,  or  profits,  and  upon  all 
the  income,  gains,  or  profits,  for  which  he,  she,  or  it  is  liable 
as  such  fiduciary,  as  prescribed  by  law ; 

Provided  J  that  any  pai*ty  in  his  or  her  own  behalf,  or  as  guardian  or  tras> 
tee,  as  aforesaid,  shall  be  permitted  to  declare,  under  oath  or  affirmation, 
the  form  and  manner  of  which  sliall  be  prescribed  by  the  CommiaBioner 
of  Internal  Revenue,  that  he  or  she  was  not  possessed  of  an  income  of  six 
hundred  dollars,  liable  to  be  assessed  according  to  the  provisions  of  this 
act,  or  that  he  or  she  has  been  assessed  elsewhere  and  the  same  year  f<»r 
[and  has  paid — Act  of  June  30,  1864]  an  income  duty,  under  authority  of 
the  United  States.— ^c^  of  July  1, 1862,  §  93 ;  Act  of  June  30,  1864,  §  lia 

Provided^  that  any  party,  in  his  or  her  own  behalf,  or  as  guardian  or 
trustee,  shall  be  permitted  to  declare,  under  oath  or  affirmation,  the  form 
and  manner  of  which  shall  be  prescribed  by  the  Ck>mmissioner  of  InterDal 
Revenue,  that  he  or  she,  or  his  or  her  ward  or  beneficiary,  was  not  pos- 
sessed of  an  income  of  six  hundred  [one  thousand — ^Act  of  March  2,  1867] 
dollars,  liable  to  be  assessed  according  to  the  provisions  of  this  act ;  or 
may  declare  that  he  or  she  has  been  assessed  and  paid  an  income  duty 
[tax — Act  of  March  2,  1867]  elsewhere  in  the  same  year,  under  authority 
of  the  United  States,  upon  )iis  or  hor  gains  and  profits,  as  prescribed 
by  law.— Ace  of  March  3,  1865,  §  1 ;  Act  of  March  2,  1867,  §  13. 

Any  person,  in  his  own  behalf,  or  as  such  fiduciary  or  agent,  shall  be 
permitted  to  declare,  under  oath,  that  he,  or  his  ward,  beneficiary  or 
princii)al,  was  not  .possessed  of  an  income  of  two  thousand  dollars,  liable 
to  be  assessed  according  to  tlie  provisions  of  this  act ;  or  may  declare  that 
an  income  tax  has  been  assessed  and  paid  elsewhere  in  the  same  year, 
under  authority  of  the  United  States,  upon  his  income,  gains,  aiKl 
profits,  or  upon  those  of  his  ward,  beneficiary,  or  principal,  as  required 
by  law.— Ace  of  July  14,  1870,  §  13. 

The  oath  verifying  the  return  first  delivered,  although  nearly 
like  that  permitted  by  §  93  of  the  Act  of  July  1, 1862,  cannot 
be  made  available  for  the  purposes  of  that  section.  A  new 
oath  must  be  taken. 
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Magee  v.  Denton,  5  Blatchf.  130  (1863),  U.  S.  Cir.  Ct.,  S. 
Dist.  N.  Y.,  Hall,  J. 

Section  29. 

And  if  the  collector  or  deputy  collector  shall  be  satisfied  of  the 
truth  of  the  declaration,  such  person  or  corporation  shall 
thereupon  be  exempt  from  income  tax  in  the  said  district 
for  that  year ; 

And  shall  thereupon  be  exempt  from  an  income  duty. — Act  of  July  1, 
1862,  §  93. 

And  shall  thereupon  be  exempt  from  an  income  duty  in  said  district. — 
Act  of  June  30,  1864,  §  118. 

And  if  the  assistant  assessor  shall  be  satisfied  of  the  truth  of  the  dec- 
laration, shall  tliereupon  be  exempt  from  income  duty  [tax — ^Act  of 
March  2, 1867]  in  said  district.— ^c<  of  March  8, 1865,  %\;  Act  of  March 
2,  1867,  §  13. 

And  if  the  assistant  assessor  shall  be  satisfied  of  the  truth  of  the  de- 
claration, such  person  shall  thereupon  be  exempt  from  income  tax  in  the 
said  district.— ^c<  of  July  14,  1870,  §  13. 

Section  29. 

Or  if  the  list  or  return  of  any  person  or  cori>oration,  company, 
or  association  shall  have  been  increased  by  the  collector,  or 
deputy  collector,  such  person  or  corporation,  company,  or  as- 
sociation may  be  permitted  to  prove  the  amount  of  income 
liable  to  be  assessed  ; 

May  increase  the  amount  of  any  list  or  return  if  he  has  reason  to  be- 
lieve that  the  same  is  understated. — §  29,  antCy  p.  316. 

Or,  if  the  list  or  return  of  any  party  shall  have  been  increased  by  the 
assistant  assessor  in  manner  as  aforesaid,  he  or  she  may  be  permitted  to 
declare,  as  aforesaid,  the  amount  of  his  or  her  annual  income  or  the 
amount  held  in  trust,  as  aforesaid,  liable  to  be  assessed  as  aforesaid. — Act 
of  July  \.  1802,  g  93. 

Or,  if  the  list  or  return  of  any  party  shall  have  been  increased  by  the 
assistant  assessor,  in  manner  as  aforesaid,  such  party  may  be  permitted 
to  declare,  under  oath  or  affirmation,  the  amount  of  annual  income,  or 
the  amount  held  in  trust,  as  aforesaid,  liable  to  be  assessed. — Act  of  June 
80,  1864,  §  118. 

Or,  if  the  list  or  return  of  any  party  sliall  have  been  increased  by  the 
assistant  assessor,  such  party  may  exhibit  his  books  and  accounts  and  be 
permitted  to  prove  and  declare,  under  oath  or  affirmation,  the  amount 
of  income  liable  to  be  assessed. — Act  of  March  8, 1865,  §  1 ;  Act  of  March 
2,  1867,  §  13. 

When  the  return  of  any  person  is  increased  by  the  assistant  assessor, 

21 
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Huch  person  may  exhibit  his  books  and  accounts  and  be  permitted  to 
prove  and  declare,under  oath,  the  amount  of  income  liable  to  be  assessed. — 
Act  of  July  14,  1870,  §  12. 

Section  29. 

But  such  proof  shall  not  be  considered  as  oonolusiTe  of  the 
&ots,  and  no  deductions  claimed  in  such  cases  shall  be 
made  or  allowed  until  approved  by  the  collector  or  deputy 
collector. 

And  the  same  so  declared  shall  be  received  as  the  sums  upon  which 
duties  are  to  be  assessed  and  collected. — Act  of  Jtdy  1,  1862,  g  98. 

And  the  same,  so  declared,  shall  be  received  by  such  assistant  assessor 
as  true  and  as  the  sum  upon  which  duties  are  to  be  assessed  and  col- 
lected, except  that  the  deductions  claimed  in  such  cases  shall  not  be 
made  or  allowed  until  approved  by  the  assistant  assessor. — Act  of  June  80, 
1864.  §  118. 

But  such  oaths  and  evidence  shall  not  be  considered  as  conclusive 
of  the  facts,  and  no  deductions  claimed  in  such  cases  shall  be  made  or 
allowed  until  approved  by  the  assistant  assessor. — Act  of  March  S,  I860, 
§  1 ;  Act  of  March  2,  1867,  §  13. 

But  such  oath  and  evidence  shall  not  be  conclusive  of  the  facts,  and  no 
deductions  claimed  in  such  cases  shall  be  allowed  until  approved  by  the 
assistant  assessor. — Act  of  July  14,  1870,  §  12. 

SEcnoN  29. 

Any  person  or  company,  corporation,  or  association  feeling 
aggrieved  by  the  decision  of  the  deputy  collector,  in  suoh 
cases  may  appeal  to  the  collector  of  the  district,  and  hia 
decision  thereon,  unless  reversed  by  the  Commissioner  of  In- 
ternal Revenue,  shall  be  final. 


But  any  person  feeling  aggrieved  by  the  decision  of  the  assistant 
sessor  in  such  cases,  may  appeal  to  the  assessor  of  the  district,  and  his 
decision  thereon  shall  be  final ;  and  the  form,  time,  and  manner  of  pro- 
ceedings shall  be  subject  to  rules  and  regulations  to  be  prescribed  by  the 
Commissioner  of  Internal  Revenue. — Act  of  June  80,  1864,  §  118. 

Any  person  feeling  aggrieved  by  the  decision  of  the  assistant  assessor 
in  such  cases  may  appeal  to  the  assessor  of  the  district,  and  his  decision 
thereon,  unless  reversed  by  the  Commissioner  of  Internal  Revenue,  shall 
be  final,  and  the  form,  time,  and  manner  of  proceedings  shall  be  subject 
to  rules  and  regulations  to  be  prescribed  by  the  Commissioner  of  Internal 
Revenue.— ^ce  of  March  8,  1865,  §  1 ;  ^cf  of  March  2, 1867,  §  18. 

Any  person  may  appeal  from  the  decision  of  the  assistant  assessor,  in 
such  cases,  to  the  assessor  of  the  district,  and  his  decision  thereon,  unless 
reversed  by  the  Commissioner  of  Internal  Revenue,  shall  be  finaL    The 


The  Statute  Annotated.  323 

form,  time,  &nd  manner  of  proceedings  shall  be  subject  to  regulations  to 
be  prescribed  by  the  Commissioner  of  Internal  Revenue. — Act  of  July  14, 

1870,  §  12. 

A  state  statute  provided  that  the  board  of  levee  inspectors 
should  hear  and  decide  all  questions  as  to  the  assessment  of  a 
tax  and  the  additions  or  deductions  from  the  same  "  whose 
decision  thereupon  shall  be  final."  Ifeld^  that  this  did  not 
deprive  the  courts  of  jurisdiction  to  review  a  decision  when  its 
propriety  was  questioned  in  a  suit  at  law. 

McGehee  v.  Mathia,  21  Ark.  40,  55  (1860). 

Congress  has  the  power  to  provide  that  "  the  dutiable 
value "  of  imports  shall  be  determined  by  a  board  of  general 
appraisers  or  "  legislative  referees,"  and  to  provide  that  their  de- 
cision thereupon  shall  be  "final  and  conclusive  as  to  the 
dutiable  value  of  such  merchandise  against  all  parties  interested 
therein,"  and  in  such  case  the  courts  will  not  review  their 
decision  in  the  absence  of  fraud  when  they  acted  within  their 
jurisdiction. 

Passavant  v.  U,  8.,  148  TT.  S.  214,  219  (1892),  Jackson,  J. 

Earnshaio  v.  U,  S,,  146  U.  S.  60  (1892),  Brown,  J. 

Hilton  V.  Merritt,  110  U.  S.  97  (1884),  Woods,  J. 

" '  Final '  is  defined  in  Burrill's  Law  Dictionary  (Part  1, 
page  627)  to  be  that  which  terminates  or  ends  a  matter  or 
proceeding,  not  absolutely,  however,  as  the  final  judgment 
of  an  inferior  court  admits  of  an  appeal." 

Rondeau  v.  Beaumette,  4  Minn.  224,  228  (1860). 

Where  a  statute  declares  that  the  decision  of  an  inferior 
tribunal  shall  be  "final  and  conclusive,"  no  appeal  will 
lie.  (See,  however,  Clarke  v.  Patterson^  6  Binney  (Pa.)  128.) 
But  the  proceeding  may  be  attacked  collaterally  for  want  of 
jurisdiction  (Ackerman  v.  Taylor^  4  Halst.  (X.  J.)  65),  and 
for  fraud,  or,  in  some  cases,  for  mistake  or  irregularity. 

Matter  of  Application  of  Mayor^  etc.y  of  New  York^  49  N.  Y.  150 
(1872). 

Ck)ngress  has  the  power  to  provide  that  an  action  will  lie 
against  a  collector  to  recover  taxes  collected  by  him  under 
an  erroneous  assessment  not  absolutely  void,  which  he  has 
paid  into  the  treasury. 

Cary  v.  Curtis,  3  How.  (IT.  S.)  236,  245  (1845). 

Where  the  statute  (U.  S.  R.  S.,  §  2931)  provided  that  the 
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decision  of  the  collector  and  appraiser  should  be  •"  final  and 
conclusive,"  Held^  this  "meant  a  valid  liquidation — not  a 
void  liquidation.  If  merely  erroneous,  the  liquidation  will  be 
valid  and  binding  here ;  but,  if  void,  that  fact  may  be  shown 
as  a  defense." 

U,  S,  V.  Thurber,  28  Fed.  R.  56  (1886),  U.  S.  Dist.  Ct.,  S.  Dist. 
N.  Y.,  Brown,  J. 

The  imposition  of  an  import  duty  on  domestic  goods  would 
be  void. 

Jbid,^  p.  57. 

An  appraisal  without  an  examination  would  be  void,  "be- 
cause an  examination  is  a  condition  of  the  lawful  exercise  of 
his  power." 

Ibid, 

An  advancement  of  the  valuation  of  the  collector  and  a 
liquidation  of  duties  by  him  without  any  valuation  by  the 
appraiser  would  be  void  '*  although  the  collector  had  a  general 
jurisdiction  of  the  subject  matter.  It  would  be  void  because* 
such  an  appraisement  by  the  collector  without  any  act  of  the 
appraiser  would  be  illegal." 

Ibid, 

An  appeal  to  the  Commissioner  of  Internal  Revenue  was 
held  to  be  a  waiver  of  defects  in  the  notice  of  assessment. 

Bailey  v.  Railroad  Co,,  22  Wall.  604  (1874),  U.  S.  Supreme, 
Clifford,  J. 

A  defendant  claiming  a  credit  which  was  not  presented  to 
the  accounting  officers  of  the  treasury  and  passed  upon  by 
them  under  Rev.  St.,  §§  751,  3220,  cannot  set  it  up  in  an 
action  by  the  United  States  to  recover  taxes. 

Railroad  Co.  v.  IT.  S,,  101  U.  S.  543  (1879),  Waite,  C.  J. 

Section  29. 

If  dissatisfied  with  the  decision  of  the  ooUector  such  person 
or  corporation,  company,  or  association  may  submit  the  ease 
with  all  the  papers,  to  the  Commissioner  of  Internal  Revenue 
for  his  decision,  and  may  furnish  the  testimony  of  witnesses 
to  prove  any  revelant  fisu^ts,  having  served  notice  to  that  efieot 
upon  the  Commissioner  of  Internal  Bevenue,  as  herein  pre« 
scribed. 

This  provision  is  new. 
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Section  29. 

SuchnoUoe  shall  state  the  time  and  plaoe  at  whioh,  and  the 
officer  before  whom,  the  testimony  will  be  taken ;  the  name, 
age,  residence,  and  business  of  the  proposed  witness,  with  the 
questions  to  be  propounded  to  the  witness,  or  a  brief  state- 
ment of  the  substance  of  the  testimony  he  is  expected  to 
give :  Provided,  that  the  Government  may  at  the  same  time 
and  place  take  testimony  upon  like  notice  to  rebut  the  testi- 
mony of  the  witnesses  examined  by  the  person  taxed. 

This  proYision  is  new. 

SscnoN  29. 

The  notice  shall  be  delivered  or  mailed  to  the  Commissioner  of 
Internal  Bevenue  a  sufficient  number  of  days  previous  to  the 
day  fixed  for  taking  the  testimony,  to  allow  him,  after  its 
receipt,  at  least  five  days,  exclusive  of  the  period  required 
for  mail  communication  with  the  place  at  which  the  testi- 
mony is  to  be  taken,  in  which  to  give,  should  be  so  desire, 
instructions  as  to  the  cross-examination  of  the  proposed  wit- 
ness. 

This  provision  is  new. 

Section  29. 

Whenever  practicable,  the  affidavit  or  deposition  shall  be 
taken  before  a  collector  or  deputy  collector  of  internal  re- 
venue, in  which  case  reasonable  notice  shall  be  given  to  the 
collector  or  deputy  collector  of  the  time  fixed  for  taking  the 
deposition  or  affidavit : 

This  provision  is  new. 

Section  29. 

Provided  Airther,  That  no  penalty  shall  be  assessed  upon  any 
person  or  cori>oration,  company,  or  association  for  such  neg- 
lect or  refusal  or  Tor  making  or  rendering  a  wilftilly  fidse  or 
f^udulent  return,  except  after  reasonable  notice  of  the  time 
and  place  of  hearing,  to  be  prescribed  by  the  Commissioner 
of  Internal  Bevenue  so  as  to  give  the  person  charged  an 
opportunity  to  be  heard. 

No  penxUty  shall  be  assessed  upon  any  person  for  such  neglect  or  re- 
fusal, or  for  making  or  rendering  a  false  or  fraudulent  return,  except 
after  reasonable  notice  of  the  time  and  place  of  hearing,  to  be  regulate<l 
by  the  CJomraissioner  of  Internal  Revenue,  so  as  to  give  the  person  charged 
an  opportunity  to  be  heard.— ^c^  of  March  2,  1867,  §  18 ;  Act  of  July  14, 
1870,  §  11. 
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Section  80. 

The  taxes  on  inoomes  herein  imposed  shall  be  due  and  payable 
on  or  before  the  first  day  of  July  in  each  year ; 

From  and  after  the  first  day  of  January,  eighteen  hundred  and  ninety- 
five.— §  27,  ante,  p.  267. 

Received  in  the  preceding  calendar  year. — §  27,  antCf  p.  275. 

And  the  tax  herein  provided  for  shall  be  assessed  by  the  Commissioner 
of  Internal  Revenue,  and  collected  and  paid  upon  the  gains,  profits,  and 
income  for  the  year  ending  the  thirty-first  day  of  December  next  pre- 
ceding the  time  for  levying,  collecting,  and  paying  said  tax. — §  27, 
ante,  p.  281. 

Showing  the  amount  of  net  profits  or  income  received  by  said  corpor- 
ation, company,  or  association  during  the  whole  calendar  year  last  pre- 
ceding the  date  of  filing  said  statement  as  hereinafter  required. — g  82, 
post,  p.  338. 

Every  corporation,  company,  or  association  doing  business  for  profit 
shall  make  and  render  to  the  collector  of  its  collection  district,  on  or 
before  the  first  Monday  of  March  in  every  year  beginning  with  the  year 
eighteen  hundred  and  ninety-five,  a  full  return  verified  by  oath  or  aflSrm- 
ation  *  *  of  all  the  following  matters  for  the  whole  calendar  year  last 
preceding  the  date  of  such  return. — §  85,  post,  p.  367  et  seq. 

It  shall  be  the  duty  of  any  person,  partnership,  association,  or  corpora- 
tion *  ♦  ♦  in  case  of  income  tax  on  or  before  the  first  Monday  of  March 
in  each  year  *  *  to  make  a  list  or  return. — §  8173  of  Rev.  St,  as  amended 
by  this  act,  post,  App.,  p.  433. 

The  tax  herein  provided  shall  be  assessed  upon  the  annual  income  of 
the  persons  hereinafter  (before  ?)  named  for  the  year  next  preceding  the 
time  for  assessing  said  tax,  to  wit,  the  year  next  preceding  the  first  of 
January,  eighteen  hundred  and  sixty-two. — Act  of  Aug.  5,  1861,  §  49. 

The  tax  herein  imposed  by  the  forty-ninth  section  of  this  act  shall  bo 
due  and  payable  on  or  before  the  thirtieth  day  of  July,  eighteen  hundred 
and  sixty-two. — Act  of  Aug.  5,  1861,  §  51. 

Tliat  the  duties  on  incomes  herein  imposed  shall  be  due  and  payable  on 
or  before  the  thirtieth  day  of  June  eighteen  hundred  and  sixty-three  and 
in  each  year  thereafter  until  and  including  the  year  eighteen  hundred 
and  sixty-six  and  no  longer. — Act  of  July  1,  1862,  §  92. 

The  duties  [taxes — Act  of  July  13,  1866,]  on  incomes  herein  imposed 
shall  be  levied  on  the  first  day  of  May,  and  be  due  and  payable  on  or 
before  the  thirtieth  day  of  June,  in  each  year  until  and  including  the  year 
eighteen  hundred  and  seventy  and  no  longer. — Act  of  June  30,  1864, 
§  119 ;  Act  of  July  18,  1866,  §  1. 
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The  taxes  on  inoomee  herein  imposed  shall  be  levied  on  the  first  day  of 
March  and  be  due  and  payable  on  or  before  the  thirtieth  day  of  April  in 
each  year,  until  and  including  the  year  eighteen  hundred  and  seventy 
and  no  longer.— -4c^  of  March  2,  1867,  §  18. 

The  tax  hereinbefore  provided  shall  be  *  *  *  levied  on  the  first  day  of 
March,  eighteen  hundred  and  seventy-one,  and  eighteen  hundred  and 
seventy-two,  and  be  due  and  payable  on  or  before  the  thirtieth  day  of 
April  in  each  of  said  years. — Act  of  July  14, 1870,  §  10. 

This  provision  in  the  Act  of  March  2, 1867,  field,  not  to  apply 
to  the  provisions  for  taxing  interest,  funds,  dividends,  and  earn- 
ings of  corporations. 

Concord  R.  R,  v.  Topliff,  21  I.  R.  R  74  (1874),  U.  S.  Cir.  Ct^ 
Dist.  N.  H.,  Shipley  and  Clabk,  JJ. 

Railroad  Co.y.  Rose,  95  U.  S.  78  (1877),  Swaynk,  J. 

SscnoN  80. 

And  to  any  stun  or  sums  annually  due  and  unpaid  after  the  first 
day  of  July  as  aforesaid,  and  for  ten  days  after  notice  and 
demand  thereof  by  the  oolleotor,  there  shall  be  levied,  in 
addition  thereto,  the  sum  of  five  per  centum  on  the  amount 
of  taxes  unpaid,  and  interest  at  the  rate  of  one  per  oentum 
per  month  upon  said  tax  firom  the  time  the  same  becomes 
due,  as  a  penalty. 

And  all  sums  due  and  unpaid  that  day  shall  draw  interest  thereafter 
at  the  rate  of  six  per  centum  per  annum. — Act  of  Aug,  5,  1861,  §  51. 

And  to  any  sum  or  sums  annually  due  and  unpaid  for  thirty  days  after 
the  thirtieth  of  June,  as  aforesaid,  and  for  ten  days  after  demand  thereof 
by  the  collector,  there  shall  be  levied  in  addition  thereto  the  sum  of  five 
per  centum  on  the  amount  of  duties  unpaid,  as  a  penalty. — Act  of  July  1, 
1862,  §  92. 

And  to  any  sum  or  sums  annually  due  and  unpaid  for  thirty  days  after 
the  thirtieth  day  of  June,  as  aforesaid,  and  for  ten  days  after  demand 
thereof  by  tlie  collector  there  shall  be  levied  in  addition  thereto  the  sum 
of  ten  per  centum  on  the  amount  of  duties  unpaid,  as  a  penalty. — Act  of 
June  SO,  1864,  §  119. 

And  to  any  sum  or  sums  annually  due  and  unpaid  after  the  thirtiet[h] 
of  June,  as  aforesaid,  and  for  ten  days  after  notice  and  demand  thereof 
by  the  collector,  tliere  shall  be  levied  in  addition  thereto  the  sum  of  ten 
per  centum  on  the  amount  of  duties  unpaid,  as  a  penalty. — Act  of  March 
3,  1865,  §  1  ;  ^rA  of  July  13,  1866,  §  1. 

And  to  any  sum  or  sums  annually  due  and  unpaid  after  the  thirtieth 
day  of  April,  as  aforesaid,  and  for  ten  days  after  notice  and  demand 
thereof  by  the  collector,  there  shall  be  levied  in  addition  thereto  the  sum 
of  five  per  centum  on  the  amount  of  taxes  unpaid  and  interest  at  the 
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rate  of  one  per  centum  per  month  upon  said  tax  from  the  time  the  same 
became  due,  as  a  penalty. — Act  of  March  2,  1867,  §  18. 

And  in  addition  to  any  sum  annually  due  and  impaid  after  the  thirtieth 
day  of  April,  and  for  ten  days  after  notice  and  demand  thereof  by  the 
collector,  there  shall  be  levied  and  collected,  as  a  penalty,  the  sum  of 
five  per  centum  on  the  amount  unpaid  and  interest  on  said  amount  at 
the  rate  of  one  per  centum  per  month  from  the  time  the  same  became 
due.— ^cf  of  July  14,  1870,  §  10. 

Sembley  that  upon  presentation  of  the  oath  permitted  by 
§  93  of  the  Act  of  July  1,  1862,  the  collector  had  no  discretion 
but  to  strike  off  the  increase  from  the  assessment,  and 

SemblCy  that  mandamus  would  lie  to  compel  him  so  to  strike  it 
off. 

Magee  v.  Denton,  b  Blatchf.  130  (1863),  U.  S.  Cir.  Ct.,  S.Dist. 
N.  Y.,  Hall,  J. 

In  a  suit  in  equity  to  recover  the  amount  of  a  tax  imposed 
by  a  statute  with  interest  at  the  rate  of  twelve  per  cent,  until 
paid,  the  defendant  admitted  part  of  the  tax  to  be  due  and  paid 
so  much  of  the  tax  with  twelve  per  cent,  interest  into  court. 
ffeld,  the  sum  so  paid  in  being  greater  than  the  interest  then 
accrued  on  the  whole  tax,  which  the  plaintiff  alleged  to  be  due, 
that  it  should  be  applied,  in  accordance  with  the  defendant's 
intention,  to  the  principal  and  interest  which  the  defendant 
admitted  to  be  due,  and  further,  that  on  the  remainder  of 
the  tax  decreed  to  be  due  interest  should  be  computed  at  the 
rate  of  twelve  per  cent,  until  the  date  of  the  decree,  and  after 
that  at  the  rate  of  only  six  per  cent. 

Massachusetts  v.  Wester fi  Union  Telegraph  Co,,  141  U.  S, 
40  (1890),  Gray,  J. 

By  mutujil  mistake  of  collector  and  taxpayer,  the  basis  of  the 
tax  was  under-estimated  and  the  tax  underpaid.  In  a  suit  to 
recover  the  balance  due,  held,  that  interest  should  not  be  al- 
lowed until  demand. 

Second,  etc.  Street  2i,R,  v.  City  of  Philadelphia,  51  Pa.  St.  465 
(1866). 

Interest  cannot  be  allowed  upon  taxes  until  they  are  fixed  by 
an  assessment  or  charge  by  the  taxing  officer  and  notice  there- 
of to  the  taxpayer.     Ibid. 

Interest  was  not  allowed  to  the  Government,  where  the  re- 
fusal to  pay  taxes  was  induced  by  inconsistent  department 
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rulings,  and  where  another  suit  for  the  statutory  penalty  was 
pending. 

U,  6\  V.  DoUar  Savings  Bank,  15  I.  R.  R.  193  (1871),  U.  S.  Cir. 
Ct.,  E.  Dist.  Pa.,  McKennan,  J. 

The  demand,  under  the  Act  of  June  30,  1864,  must  be  a  de- 
mand for  payment,  not  merely  a  demand  for  a  return  as  to 
property,  and  it  must  also  be  a  demand  for  the  specific  amount 
to  be  paid. 

U^.  S.  V.  Pacific  Eailroady  4  Dill.  71  (1877),  U.  S.  Cir.  Ct.,  E. 
Dist.  Mo.,  Miller,  J. 

The  state  taxing  officers  having  for  a  series  of  years  collected 
taxes  of  the  defendant  at  a  certain  rate,  field  that  the  state  was 
estopped  from  collecting  further  taxes  for  the  same  period. 

Commojiwealthy,  Pennsylvania  Co,,  145  Pa.  St.  266  (1891). 

Interest  should  be  collected  on  taxes  the  payment  of  which 
was  withheld  during  appeal ;  but  the  penalty  should  be  exacted 
only  if  the  taxes  are  unpaid  ten  days  after  notice  of  rejection 
of  claim. 

Buling,  1 0  I.  R.  R.  57. 

SBcnoN  80. 

Except  firom  the  estates  of  deceased,  insane,  or  insolvent  per- 
sons. 

Except  from  the  estates  of  deceased  and  [or — Act  of  July  18,  1866]  in- 
solvent persons.— Acf  of  July  1,  1862,  §  92 ;  Act  of  June  80,  1864,  §  119 ; 
Act  of  July  n,  1866,  §1. 

Except  from  the  estates  of  deceased,  insane,  or  insolvent  perBon8.~-^ct 
of  March  2,  1867,  §  18  ;  Act  of  July  14,  1870,  §  10. 
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Section  81. 

Any  non-resident  may  receive  the  benefit  of  the  ezemptioDB 
hereinbefore  provided  for  by  filing  with  the  deputy  ooUeotor 
of  any  district  a  true  list  of  all  his  property  and  souroea  of 
income  in  the  United  States  and  complying  with  the  provis- 
ions of  section  twenty-nine  of  this  Act  as  if  a  resident. 

For  provisions  as  to  exemptions,  see  §  28,  ante,  p.  292,  et  9eq, 
For  provisions  as  to  filing  return,  see  §  29,  antCf  p.  811,  e^  9eq, 
Any  person  acting  *  *  ♦  as  resident  agent  for,  or  oo-partner  of,  any 
non-resident  alien,  deriving  income,  gains,  and  profits  from  any  busineaSt 
trade  or  profession  carried  on  in  the  United  States,  or  from  rents  of  real 
estate  situated  ttierein,  shall  make  and  render  a  return  as  aforesaid.— 
Act  of  July  U,  1S70,  %  11. 

SKcrnoN  81. 

In  computing  income  he  shall  include  all  income  firom  every 
source,  but  imless  he  be  a  citizen  of  the  United  States  he 
shall  only  pay  on  that  part  of  the  income  which  is  derived 
from  any  source  in  the  United  States. 

This  provision  is  new. 

Section  81. 

In  case  such  non-resident  f^ils  to  file  such  statement,  the  ool* 
lector  of  each  district  shall  collect  the  tax  on  the  income  de- 
rived firom  property  situated  in  his  district,  subject  to  income 
tax,  making  no  allowance  for  exemptions,  and  all  property 
belonging  to  such  non-resident  shall  be  liable  to  distraint  fbr 
tax : 

It  shall  be  the  duty  of  the  collector  or  deputy  collector  *  *  *  to  add 
fifty  per  centum  as  a  i>enalty  to  the  aruount  of  the  tax  due  on  such  list 
in  all  cases  of  wilful  neglect  or  refusal  to  make  and  render  a  list  or  re- 
turn.—§  29,  ayite,  p.  317. 

The  corporation,  company,  or  association  making  default  shall  forfeit 
as  a  penalty  the  sum  of  one  thousand  dollars  and  two  per  centum  on  the 
amount  of  taxes  due  for  each  month  until  the  same  is  paid. — g  82,  post^ 
p.  838. 

Section  31. 

Provided,  that  non-resident  corporations  shall  be  subject  to 
the  same  laws  as  to  tax  as  resident  corporations,  and  the  ool- 
lection  of  the  tax  shall  be  made  in  the  same  manner  as  pro- 
vided  for  collections  of  taxes  against  non-resident  persons. 

For  provisions  as  to  taxes  on  resident  corporations,  see  §  82,  po8t,p,  881. 
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Section  82. 

That  there  shall  be  assessed,  levied,  and  ooUeoted,  except  as 
herein  otherwise  provided, 

There  shall  be  assessed,  levied,  collected,  and  paid  annually. — §  27, 
ante,  p.  267. 

Section  82. 

A  tax  of  two  per  oenttun  annually  on  the  net  profits  or  income 

Gains,  profits  and  income. — §  27,  antef  p.  278. 

A  tax  of  two  per  centum  on  the  amount  so  derived,  over  and  above 
four  thousand  dollars,  and  a  like  tax. — §  27,  ante,  p.  278  et  acq. 

The  word  "  capital "  as  used  in  §  79  of  the  Act  of  June  30, 
1864,  means  the  amount  of  capital  fixed  by  the  charter  and 
does  not  include  surplus  earnings. 

Mechanica*  and  Farmer^  Baiik  v.  Towiisendy  5  Blatchf.  815 
(18G6),  U.  S.  C.  Ct,  N.  Dist.  N.  Y.,  Nelson,  J. 

Annual  income  ^^  is  what  passage  money  and  freights  this 
road  makes  each  year  ;  of  that  an  account  must  be  rendered, 
and  on  that  the  per  cent,  must  be  estimated."  So  Iield,  in  spite 
of  the  objection  that  the  company  had  leased  the  whole  road 
and  received  no  income  except  the  rent. 

Goldsmith  y,  Augusta,  etc.,  R.  i?.,  62  Ga.  468  (1879). 

The  defendant's  charter  provided  that  it  should  pay  three 
per  cent,  of  its  gross  eiwnings  annually  to  the  state,  and  then 
read,  "  for  the  purpose  of  ascertaining  said  eamuigs,  an  accu- 
rate account  shall  be  kept  by  the  company  of  all  receipts  and 
expendiiures  on  account  of  the  oi)eration  of  said  railroads." 
Held,  that  rent  for  the  right  to  run  trains  over  its  lines  was 
not  a  part  of  its  gross  earnings,  or  receipts  on  account  of  the 
operation  of  its  road,  and  need  not  therefore  be  included  in  the 
account. 

State  v.  St,  Paul,  etc,  Jl,  7?.,  30  Minn.  311  (1883). 

To  hold  otherwise  would  be  in  the  nature  of  double  taxation, 
as  the  lesser  roivd  would  have  to  pay  the  same  tax  on  the  same 
property.    Ibid. 
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SBcnoN  82. 
Above  actual  operating  and  business  expenses, 

In  computing  incomes,  the  necessary  expenses  aotuallj  incurred  in 
carrying  on  any  business,  occupation,  or  profession  shall  be  deducted — 
§  28,  ante,  p.  297. 

The  net  profits  or  income  of  all  corporations,  companies,  or  asBocia- 
tions  shall  include  the  amounts  paid  to  shareholders  or  carried  to  the 
account  of  any  fund,  or  used  for  construction,  enlargement  of  plant,  or 
any  otiier  expenditure  or  investment  paid  from  the  net  annual  profits 
made  or  acquired  by  said  corporations,  companies,  or  associations.—^  82, 
post,  p.  339  et  aeq. 

When  taxes  are  imposed  by  a  state  on  stockholders,  and  the 
corporation  is  authorized  to  deduct  them  from  dividends,  hel<i^ 
that  the  corporation  could  not  deduct  taxes  so  retained  as  ex- 
penses of  its  business. 

Central  National  Bank  v.  IL  S.,  137  U.  S.  355  (1890), 
Harlan,  J.,  affirming  V,  S,  v.  Central  National  Bank^  24 
Fed.  R.  577  (1885),  U.  S.  Cir.  Ct,  S.  Dist.  N.  Y.,  Wallace,  J., 
which  reversed  s.  c,  15  Fed.  R.  222  (1883),  IT.  S.  Dist.  Ct.,  S. 
Dist.  N.  Y.,  Brown,  J.  And  see  s.  c,  10  Fed,  R.  312  (1882),  U. 
S.  Dist.  Ct.,  S.  Dist.  N.  Y.,  Brown,  J. 

Section  82. 

Including  expenses  for  materials  purchased  for  maniiftioture 
or  bought  for  re-sale, 

SKcnoN  32. 
Losses,  and  interest  on  bonded  and  other  indebtedness 

Losses  actually  sustained  during  the  year  incurred  in  trade  or  arising^ 
from  fires,  storms,  or  shipwreck,  and  not  compensated  for  by  insurance 
or  otherwise,  and  debts  ascertained  to  be  worthless. — §  28,  ante,  p.  299. 

Also  all  interest  due  or  paid  within  tlie  year  by  such  person  on  existing 
indebtedness.— §  28,  ante,  p.  297. 

Less  the  interest  which  has  become  due  from  said  person  or  which  has 
been  paid  by  him  during  the  year. — §  28,  ante,  p.  287. 

Estimated  depreciation  of  assets  may  be  included  in  losses. 

Little  Miami,  etc.,  R.  K  v.  U,  S.,  108  U.  S.  277  (1883),  Waitb, 
C.  J.,  reversing  V,  S,  v.  Zittle  Miami,  etc.,  R.  R.,  1  Fed.  R.  700 
(1880),  U.  S.  Cir.  Ct.,  S.  Dist.  Oh.,  Swing,.  J.  (It  does  not 
clearly  appear  in  the  report  in  108  U.  S.  277  that  the  deprecia- 
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tion  was  merely  estimated,  but  that  fact  is  clearly  stated  in  1 
Fed.  R.  700,  at  p.  702,  and  would  seem  to  be  the  ratio  decidendi. 
See  also  the  report  of  the  case  at  circuit  in  26  I.  R.  R.  101.) 

The  acts  of  Congress  distinguished  interest  to  depositors 
from  dividends  to  them.  Held^  on  the  facts,  that  certain  pay- 
ments were  made  as  dividends  and  not  as  interest. 

Cary  V.  San  Francisco  Savings  Union^  22  Wall.  38  (1874), 
U.  S.  Supreme,  Waite,  C.  J.,  better  reported  in  21  I.  R.  R.  84. 

Cary  v.  Savings  and  Loan  Society^  154  U.  S.  615  (1875), 
Waite,  C.  J.,  reversing  San  Francisco  Savings  and  Loan 
Society  v.  Cary,  17  I.  R.  R.  109  (1873),  U.  S.  Cir.  Ct.,  Dist.  Cal., 
Sawyer,  J. 

The  funding  of  past-due  coupons  in  second-mortgage  bonds, 
held,  not  a  payment  of  interest  out  of  earnings  so  as  to  be 
taxable. 

Memphis,  etc,  B.  R,  v.  U,  S.,  108  U.  S.  228  (1882),  Waite, 
C.J. 

A  loss  by  embezzlement  is  deductible.  So  held  on  a  de- 
murrer. 

U,  S,  V.  Central  JVat.  Bank,  10  Fed.  R.  612  (1882),  U.  S. 
Dist.  Ct.,  S.  Dist.  N.  Y.,  Brown,  J. 

So  held,  also,  on  demurrer  to  the  amended  complaint. 

8.  c,  15  Fed.  R.  222  (1883),  U.  S.  Dist.  Ct.,  S.  Dist.  N.  Y., 
Browx,  J.,  reversed  on  another  point  by  the  Circuit  Court,  24 
Fed.  R.  577  (1885),  Wallace,  J.,  and  by  the  Supreme  Court, 
137  U.  S.  355  (1890),  Harlan,  J. 

In  the  case  of  embezzlement  the  amount  of  the  loss  is  to  be 
diminished  by  the  amount  recovered  from  the  defaulter  or  his 
bondsmen,  if  any. 

Solicitor  Gemral  Phillips,   14  Op.  Att.  Gen.  643  (1874). 

A  mining  company  agreed  to  pay  its  landlord  a  royalty  on 
its  profits.  To  secure  him,  it  wjvs  agreed  that  the  payoents 
should  not  fall  below  a  fixed  sum,  but  that  if  at  any  time  there 
was  a  surplus  of  royalties  over  such  sum,  the  company  might 
apply  that  surplus  to  any  previous  deficiency  of  royalties  below 
such  sum.  Held,  that  the  surplus  of  a  given  year  was  taxable 
as  profits  although  there  was  a  deficiency  upon  which  it  was 
applicable. 

Broughton  Coal  Co.  v.  Kirkpatrick,  L,  R.  14  Q.  B.  D.  491 
(1884). 
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"  It  is  true  that  in  one  sense  the  tax  will  be  paid  twice ;  but 
it  will  not  be  paid  twice  by  the  same  person."  Ibid^  Gboyb,  J., 
at  p.  498. 

A  sum  set  apart  for  depreciation,  aside  from  repairs,  is  an 
addition  to  capital  out  of  profits,  and  therefore  taxable  under 
the  English  Act. 

I'order  v.  Handyaide,  L.  R.  1  Ex.  D.  233  (1876).  But  see 
Dowell  on  Income  Tax,  116,  n.  2. 

Depreciation  in  the  value  of  machinery  due  to  removal  of 
business  is  not  deductible.    It  is  loss  of  capital. 

Smith  V.  Westinghm^e  Brake  Co,^  2  Tax  Cas.  357  (as  stated 
in  Dowell  on  Income  Tax,  p.  117,  n.). 

Section  82. 

Of  all  banks,  banking  institutions,  trust  companies,  savings 
institutions,  Are,  marine,  life,  and  other  insurance  com- 
panies,  railroad,  canal,  turnpike,  canal-navigation,  slack- 
water,  telephone,  telegraph,  express,  electric-light,  gas, 
water,  street-railway  companies,  and  all  other  corporations, 
companies,  or  associations 

Every  corporation,  company,  or  association  doing  business  for  prc^t. 
— §  85,  post,  p.  867. 

Corporation  as  used  in  the  Act  of  June  30,  1864,  held  not  to 
include  a  state. 

Georgia  v.  Atkins,  1  Abb.  U.  S.  22  (1866),  U.  S.  Cir.  Ct,  N. 
Dist.  Ga.,  Erskine,  J. 

"  Banks  in  the  commercial  sense  are  of  three  kinds,  to  wit : 
1,  of  deposit;  2,  of  discount;  8,  of  circulation. 

"  Modern  bankers  frequently  exercise  any  two  or  even  all 
three  of  those  functions,  but  it  is  still  true  that  an  institution 
prohibited  from  exercising  any  more  than  one  of  these  func- 
tions is  a  bank  in  the  strictest  commercial  sense  "  and  subject 
to  taxation  under  the  Act  of  June  80,  1864. 

Oulton  V.  Savings  Institution,  17  Wall.  109  (1872),  U.  S. 
Supreme,  Clifford,  J.,  at  p.  118. 

In  all  the  legislation  from  1862  to  1870,  the  income  tax  prop- 
erly  so  called  was  kept  separate  from  the  taxation  of  bonds, 
dividends,  and  earnings  of  corporations ;  the  former  terminated 
under  the  Act  of  March  2,  1867,  on  Dec.  81,  1869,  while  the 
latter,  under  the  Act  of  July  14,  1870,  terminated  Aug.  l,  1870. 
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Concord  7?.  Jl.  v.  Topliff,  21  I.  R  R.  74  (1874),  U.  S.  Cir.  Ct. 
Dist.  N.  H.,  Shipley  and  Clark,  JJ. 

Bailroad  Co,  v.  Eoae,  95  U.  S.  78  (1877),  Swayne,  J.,  ace. 

A  statute  taxing  "persons"  upon  income,  heldy  to  include 
corporations  on  the  ground  that  it  would  otherwise  violate  a 
constitutional  provision  that  "property  of  private  corpora- 
tions, associations,  and  individuals  of  this  state  shall  forever 
be  taxed  at  the  same  rate." 

Board  of  lievenue  v.  Montgomery/  Oas  Light  Co,^  64  Ala. 
269  (1879). 

The  constitution  of  Alabama  requires  that  the  income  of 
corporations  shall  be  taxed  at  the  same  rate  as  that  of  natural 
persons.  The  first  step  in  taxation  is  the  levy  by  the  legisla- 
ture ;  and  the  legislature  by  failing  to  levy  leaves  one  species 
of  property  untaxed  because  the  courts  are  powerless  to  remedy 
the  evil. 

State  V.  Board  of  Bevenue,  73  Ala.  65  (1882). 

SscnoN  82. 

Doing  business  for  profit  in  the  United  States,  no  matter  how 
created  and  organised, 

Where  the  American  Bell  Telephone  Company,  a  Massa- 
chusetts corporation,  leased  telephones  in  Boston  to  be  deliv- 
ered there  for  use  in  New  York,  the  rental  to  be  a  certain 
percentage  of  the  royalties  or  rentals  received  by  the  licensees 
by  subletting  these  telephones,  with  provisions  in  the  leases 
that  in  case  of  default,  the  lessor  might  collect  these  rents  and 
royalties  in  the  name  of  the  lessees,  Iiddy  that  the  lessor,  the 
American  Bell  Telephone  Company,  was  not  "doing  business 
in  "  the  state  of  New  York,  and  was  consequently  not  liable  to 
the  New  York  state  tax  on  its  dividends. 

People  V.  American  Bell  Telephone  Co.,  117  N.  Y.  241 
(1889). 

Same  point,  Commonvyealth  V.  American  Bell  Telephone  Co., 
129  Pa.  St.  217  (1889). 

See,  also,  U.  S.  v.  American  BeU  Telephone  Co.,  29  Fed.  R. 
17  (1886),  per  Mr.  Justice  Jackson. 

A  New  York  statute  (L.  1880  Ch.  642,  §  2,  as  amended  by 
L.  1881,  Ch.  361),  provided  that  every  foreign  and  domestio 
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corporation  "  doing  business  in  the  state,"  with  certain  excep- 
tions, ^^  shall  be  subject  to,  and  pay  a  tax,  as  a  tax  upon  its 
corporate  franchise  or  business,  into  the  treasury  of  the  state 
annually,  to  be  computed  as  follows :  If  the  dividends  made 
or  declared  annually  by  such  corporation  "  exceeded  six  per 
cent.  "  at  the  rate  of  one  quarter  mill  upon  the  capital  stock, 
for  each  one  per  centum  of  dividends  so  made  or  declared." 
If  the  dividends  were  less,  the  tax  was  at  a  less  rate.  It  was  held 
that  the  tax  on  a  foreign  corporation  must  be  estimated  upon  the 
value  of  its  whole  capital  stock,  and  that  it  was  entitled  to  no 
deduction  because  part  of  its  profits  were  made  and  part  of  its 
property  situated  without  the  state. 

People  V.  Equitable  Trust  Co,,  96  N.  Y.  387  (1884). 

People  V.  Horn  Silver  Mining  Co,,  105  N.  Y.  76  (1887). 

A  foreign  corporation  carrying  on  business  abroad,  and  earn- 
ing profits  there,  had  an  agency  carrying  on  business  in  Eng- 
land  and  earning  profits  there.  Held  that  the  agency  was  tax- 
able in  respect  of  all  profits  earned  by  it,  and  also  upon  so 
much  of  the  dividends  declared  by  the  foreign  corporation, 
and  paid  in  England,  as  was  derived  from  profits  arising  in 
England. 

Oilbertson  v.  Fergmson,  L.  R.  7  Q.  B.  Div.  562  (1881),  affirm- 
ing, s.  c.  L.  R.  5  Ex.  D.  57  (1879). 

A  foreign  corporation,  having  offices  in  the  United  Kingdom 
at  which  it  worked  submarine  cables,  and  at  which  it  received 
messages  for  transmission  to  other  countries,  held,  taxable  on 
its  receipts  from  such  messages,  though  its  main  office  was  out 
of  the  United  Kingdom,  and  although  it  made  no  profits  from 
the  transmission  of  messages  over  land  lines. 

Erichsen  v.  Last,  L.  R.  8  Q.  B.  Div.  414  (1881). 

A  corporation  domiciled  in  England  is  taxable  with  respect 
to  all  profits  earned  by  it,  whether  transmitted  to  England  or 
not. 

Ceaena  Sulphur  Co,  v.  Kicholson,  and 

Calcutta  Jute  Milla  Co,  v.  Same,  L.  R.  1  Ex.  D.  428  (1876). 

A  corporation  domiciled  in  England  is  liable  to  the  tax  on 
all  profits  earned  by  it,  although  a  part  of  such  profits  are 
earned  abroad  and  never  transmitted  to  England. 

Imperial,  etc,  Assn.  v.  Nicholson,  37  L.  T.  R.  N.  S.  717  (1877), 
Exch.  Div.,  Kelly,  C.  B. 
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SscmoM  82. 
But  not  including  partnerships. 

Section  82. 

That  said  tax  shall  be  paid  on  or  before  the  first  day  of  July 
in  eaoh  year ; 

From  and  after  the  first  day  of  January,  eighteen  hundred  and  ninety- 
five.— §  37,  ante,  p.  287. 

Received  in  the  preceding  calendar  year. — §  27,  ante,  p.  275. 

And  the  tax  herein  provided  for  shall  be  assessed  by  the  Commissioner 
of  Interval  Revenue,  and  collected  and  paid  upon  the  gains,  profits,  and 
income  for  the  year  ending  the  thirty-first  day  of  December  next  preced- 
ing the  time  for  levying,  collecting,  and  paying  said  tax. — g  27,  anfe,p.  281. 

The  taxes  on  incomes  herein  imposed  shall  be  due  and  payable  on  or 
before  the  first  day  of  July  in  each  year. — §  30,  ante,  p.  826. 

Every  corporation,  company,  or  association  doing  business  for  profit 
shall  make  and  render  to  the  collector  of  its  collection  district,  on  or 
before  the  first  Monday  of  March  in  every  year,  beginning  with  the  year 
eighteen  hundred  and  ninity-five,  a  full  return  *  *  *  of  all  the  following 
matters  for  the  whole  calendar  year  last  preceding  the  date  of  such 
xetum. — §  35,  post,  p.  367  et  seq. 

It  shall  be  the  duty  of  any  person,  partnership,  firm,  a<«sociation,  or 
corporation  *  *  *  in  case  of  income  tax  on  or  before  the  first  Monday 
of  March  in  each  year  *  *  to  make  a  list  or  return. — §  3178  of  Rev,  St,  at 
amended  by  this  act,  post,  App.,  p.  483^ 

Showing  the  amount  of  net  profits  or  income  received  by  said  corpo- 
ration, company,  or  association  during  the  whole  calendar  year  last  pre- 
ceding the  date  of  filing  said  statement. — g  32,  post,  p.  838. 

Section  32. 

And  if  the  president  or  other  chief  officer  of  any  corporation, 
company,  or  assooiation,  or  in  the  case  of  any  foreign  corpora- 
tion, company,  or  association,  the  resident  manager  or  agent 

Section  82. 

Shall  neglect  or  refUse  to  file  with  the  collector  of  the  internal 
revenue  district  in  which  said  corporation,  company,  or  as- 
sociation shall  be  located  or  be  engaged  in  business. 

And  in  case  any  such  person  having  a  taxable  income  shall  neglect  or 
refuse  to  make  and  render  such  list  and  return. — g  29,  ante,  p.  316. 

And  if  audi  corporation,  company,  or  association  shall  refuse  to 
comply  with  such  request. — g  36,  post,  p.  869. 

And  for  any  default  in  the  making  or  rendering  of  such  list  or  return, 
with  the  declaration  SLsmeaj^—Act  of  June  80,  1864,  §  120. 
22 
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And  for  any  default  in  making  or  rendering  such  list  or  return,  with 
the  declaration  annexed,  or  of  the  paymQnt  of  the  tax. — Act  of  July  18; 
1866, §  1. 

Section  82. 

A  statement  verified  by  his  oath  or  affirmation,  in  euoh  form  as 
shall  be  prescribed  by  the  Commissioner  of  Internal  Bev- 
enue, with  the  approval  of  the  Secretary  of  the  Treasury, 

Section  82. 

Showing  the  amount  of  net  profits  or  income  received  by  said 
corporation,  company,  or  association  during  the  whole  calen- 
dar year  last  preceding  the  date  of  filing  said  statement  as 
hereinafter  required, 

From  and  after  the  first  day  of  January,  eighteen  himdred  and  ninety- 
five. —§  27,  ante,  p.  267. 

Received  in  the  preceding  calendar  year. — §  27,  ante,  p.  275. 

And  the  tax  herein  provided  for  shall  he  assessed  by  the  Comratssioner 
of  Internal  Revenue,  and  collected  and  paid  upon  the  gains,  profits,  and 
income  for  the  year  ending  the  thirty-first  day  of  December  next  pre- 
ceding the  time  for  levying,  collecting,  and  paying  said  tax. — §  27,  ante, 
p.  281. 

The  taxes  on  income  herein  imposed  shall  be  due  and  payable  on  or 
before  the  first  day  of  July  in  each  year. — §  80,  ante,  p.  826. 

Said  tax  shall  be  paid  on  or  before  the  firet  day  of  July  of  each  year. — 
§  32,  ante,  p.  337. 

It  shall  be  the  duty  of  any  person,  partnership,  firm,  association,  or 
corporation  *  *  *  in  case  of  income  tax  on  or  before  the  first  Mon- 
day of  March  in  eacli  year  ♦  *  ♦  to  make  a  list  or  return. — §  8178  o/ 
Rev.  St,  as  amended  by  this  act,  post,  App.,  p.  433. 

Every  corporation,  company,  or  association  doing  business  for  profit 
shall  make  and  render  *  *  on  or  before  the  first  Monday  of  March  in 
every  year,  beginning  with  the  year  eighteen  hundred  and  ninety-five,  a 
full  return  *  *  of  all  the  following  matters  for  the  whole  calendar 
year  last  preceding  the  date  of  such  return. — §  35,  post,  p.  867  et  aeq. 

Section  32. 

The  corporation,  company,  or  association  making  default  shall 
forfeit  as  a  penalty  the  sum  of  one  thousand  dollars  and  two 
per  centum  on  the  amount  of  taxes  due,  for  each  month  until 
the  same  is  paid. 

To  add  fifty  per  centum  as  a  penalty  to  the  amount  of  the  tax  due  on 
such  list  in  all  cases  of  willful  neglect  or  refusal  to  make  and  render  a 
list  or  return. — §  29,  ante,  p.  818. 
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And  then  add  fifty  per  centum  thereto. — §  86,  post,  p.  870. 

In  case  such  non-resident  fails  to  file  such  statement,  the  collector  of 
each  district  shall  collect  the  tax  *  *  making  no  allowance  for  ex- 
emptions.— §  31,  ante,  p.  330. 

Shall  forfeit  as  a  penalty  the  sum  of  one  thousand  dollars. — Act  of 
June  80, 1864,  §  120,  and  see  same  penalty  in  §  122  ;  Act  of  JtUy  13,  1866, 

§1. 

The  only  penalty  provided  by  §  122  of  the  Act  of  June  30, 
1864,  as  amended  by  the  Act  of  July  13,  1866,  is  $1,000  fine. 

Erakine  v.  Milwaukee,  etc.,  i?y.,  94  U.  S.  619  (1876),  Waite, 
C.J. 

The  penalty  of  $1,000  was  not  increased  by  the  Act  of  July 
14,  1870. 

EUiott  V.  7?y.  Co.,  99  U.  S.  573  (1878),  Waite,  C.  J. 

Section  32. 

The  payment  of  said  penalty  to  be  enforced  as  provided  in 
other  oases  of  neglect  or  reflisal  to  make  return  of  taxes 
under  the  Internal  Bevenue  laws. 

Section  32. 

The  net  profits  or  income  of  all  corporations,  companies,  or 
associations  shall  include  the  amounts  paid  to  shareholders. 

In  computing  the  income  of  any  person,  corporation,  company,  or 
association,  there  shall  not  be  included  the  amount  received  from  any 
corporation,  company,  or  association  as  dividends  upon  the  stock  of  such 
corporation,  company,  or  association,  if  the  tax  of  two  per  centum  has 
been  paid.— §  28,  ante,  p.  308. 

Above  actual  operating  and  business  expenses. — g  32,  ante,  p.  332. 

The  gains  and  profits  of  all  companies,  whether  incorporated  or  part- 
nership, other  than  the  companies  specified  in  this  section,  shall  he  in- 
clude<l  in  estimating  the  annual  gains,  profits,  or  income  of  any  person 
entitled  to  the  same,  whether  divided  or  otherwise. — Act  of  June  30, 1864, 
g  117. 

There  shall  be  levied  and  collected  a  duty  of  five  per  cent,  on  all  divi- 
dends in  scrip  or  money  thereafter  declared  due,  and  whenever  the 
same  shall  be  payable,  to  stockholders,  policy-holders,  or  depositors,  as 
part  of  the  earnings,  income,  or  gains  of  any  bank,  etc. — Act  of  June  30, 
18W,§120. 

His  share  of  the  gains  and  profits  of  all  companies,  whether  incorpo- 
rated or  partnership,  shall  be  included  in  estimating  the  annual  gains, 
profits,  or  income  of  any  person  entitled  to  the  same,  whether  divided  or 
otherwise.— ^c*  of  March  8,  1865,  g  1. 
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And  the  share  of  any  person  of  the  gains  and  profits  of  all  oompaniflB, 
whether  incorporated  or  partnership,  who  would  he  entitled  to  the  same, 
if  divided,  whether  divided  or  otherwise. — Act  of  March  2,  1867,  g  18. 

And  the  payment  to  the  United  States,  as  provided  by  laWt  of  the 
amount  of  tax  so  deducted  from  the  interest,  ooupcms,  and  dividends 
aforesaid,  shall  discharge  the  corporation  from  any  liability  for  that 
amount  of  said  interest,  coupons,  or  dividends,  claimed  as  due  to  any 
person,  except  in  cases  where  said  corporations  have  provided  otherwise 
by  an  express  contract. — Act  of  July  14,  1870,  §  15. 

Semble  that  dividends  are  not  net  earnings  or  income  and  a 
corporation  is  taxable  on  its  net  earnings,  although  it  de- 
clares no  dividends  and  had  commuted  all  taxes  on  its  dividends 
by  the  payment  of  a  lump  sum. 

Jonea^  etc.y  Co.  v.  Comtnonwealtf^  69  Pa.  St.  137  (1871). 

In  a  suit  to  recover  payment  of  coupons  brought  by  a  non- 
resident alien  bondholder,  held  that  the  Act  of  June  80,  1864, 
was  not  intended  to  apply  to  non-resident  aliens,  and  that 
therefore  the  defendant  was  not  entitled  to  deduct  the  income 
tax  from  the  coupons. 

"  Congress  has  since,  in  express  terms  ♦  ♦  imposed  a  tax  on 
alien  non-resident  bondholders.  The  question  hereafter  will 
be,  not  whether  the  laws  embrace  the  alien  non-resident  bond- 
holder, but  whether  it  is  competent  for  Congress  to  impose  it, 
upon  which  we  express  no  opinion." 

Eailroad  Co,  v.  Jackson^  7  Wall.  262  (1868),  U.  S.  Supreme, 
Nelson,  J.,  affirming  Jackson  v.  North,  Cent,  R.  i?.,  2  I.  R.  R. 
174  (1865),  U.  S.  Cir.  Ct.,  Dist.  Md.,  Chase,  C.  J. 

In  a  suit  to  recover  taxes  illegally  collected,  held^  that  a  tax 
on  a  fund  for  the  payment  of  interest  to  non-resident  alien 
bondholders  is  an  excise  tax  on  the  business  of  the  corpora- 
tion and  therefore  valid. 

"  Whether  Congress  having  the  power  to  enforce  the  law, 
has  authority  to  levy  *  *  a  tax  on  the  interest  due  by  a  citizen 
of  the  United  States  to  one  who  is  not  domiciled  within  our 
limits,  and  who  owes  the  Government  no  allegiance,  is  a  ques- 
tion which  we  do  not  think  necessary  to  the  decision  of  tlii^ 
case." 

jRailroad  Co,  v.  Collector,  100  U.  S.  595  (1879),  Millkk,  J., 
affirming  Michigan  Central  Railroad  v.  Slack,  22  I.  R.  R.  »87 
(1876),  U.  S.  Cir.  Ct.,  Dist.  Mass.,  Clabk,  J. 
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U.  S.  V.  Brie  EaUway  Co.,  106  TJ.  S.  327  (1882),  Waitk,  C.  J., 
accord^  and  reversing  U.  S.  v.  Erie  Railtoay  Co,^  24  I.  K.  R  76 
(1878),  U.  S.  Dist.  Ct.,  S.  Dist.  N.  Y.,  Blatchpobd,  J.  See  con- 
curring opinion  by  Bbadlet,  J.,  at  p.  703. 

Qiiuere^  whether  a  declaration  that  except  when  the  com- 
pany had  contracted  otherwise  it  might  deduct  the  tax  from 
interest  due  non-resident  alien  bondholders  would,  as  a  matter 
of  international  law,  relieve  the  company  from  its  obligation 
to  such  bondholders  ? 

Railroad  Co.  v.  Collector,  100  U.  S.  595  (1879),  Miller,  J. 

The  tax  was  on  the  fund  in  the  hands  of,  and  belonging  to, 
the  corporation,  and  not  on  the  bondholder. 

So  held,  of  interest  and  dividends  accruing  and  Ciirned  in  the 
last  year  of  the  tax,  but  payable  the  year  following,  the  tax 
being  therefore  collectible  thereon. 

Barnesy.  The  Railroads,  17  Wall.  294  (1872),  U.  S,  Supreme, 
Clifford,  J.  (Waite,  C.  J.,  Strong,  Davis,  and  Field,  J  J., 
dissenting.) 

Stockdale  v.  Insurance  Cos.,  20  Wall.  323  (1873),  U.  S. 
Supreme,  Miller,  J. 

Contra,  of  interest  paid  to  a  municipal  corporation  whose 
income  was  not  taxable,  the  tixx  therefore  being  not  collectible 
thereon. 

U.  S.  V.  Railroad  Company,  17  Wall.  322  (1872),  U.  S. 
Supreme,  Hunt,  J.  But  see  rejyorter's  note  and  footnote  at  p. 
335.  And  see  Baltimore  v.  Baltimore  Railroad,  10  Wall.  543 
(1870),  U.  S.  Supreme,  in  which  the  city  was  not  allowed  to  re- 
cover from  the  corporation  taxes  already  paid  to  the  United 
States. 

Contra,  also,  where  the  law  of  a  state  directed  the  corpora- 
tion to  "  retain  "  the  tax  out  of  interest,  such  law  being  uncon- 
stitutional as  to  non-resident  bondholders,  because  it  impaired 
the  obligiition  of  the  contract. 

State  Tax  on  Foreign  Held  Bonds,  15  Wall.  300  (1872),  U. 
S.  Supreme,  Field,  J.,  following  the  judgment  in  Railro<td  Co. 
v.  Jackson,  7  Wall.  262  (1868),  U.  S.  Supreme,  Nelson,  J. 

But  so  held,  of  a  fund  in  the  hands  of  a  foreign  cori)oration 
payable  without  the  state  to  citizens  of  the  state,  such  fund 
not  being  taxable  by  the  state  because  not  within  its  jurisdic- 
tion. 
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N.  r;  etc..  Railroad  v.  Penmylvaniay  153  U.  S.  628  (1893), 
Harlax,  J.,  reversing  Commonwealth  v.  N.  Y.,  etc,  M.  JR.,  160 
Pa.  St.  234  (1892). 

Contra,  also,  where  the  corporation  contracted  to  pay  interest 
without  defalcation  of  taxes,  it  being  permitted  to  deduct  the 
income  tax  from  the  interest  due. 

Ilaight  V.  Railroad  Co,,  6  Wall.  15  (1867),  U.  S.  Supreme, 
Grier,  J.,  affirming  s.  c.  avh  nom.  Haight  v.  Pittsburgh,  etc.. 
Railroad  Co.,  1  Abb.  U.  S.  81  (1867),  U.  S.  Dist.  Ct.,  W.  Dist. 
Pa.,  McCandless,  J. 

Contra,  also,  of  interest  payable  in  the  year  following  the 
last  year  of  the  tax,  the  tax  not  being  collectible  thereon. 
[The  court  dfstinguishes  this  case  from  Rarnes  v.  Railroads 
on  the  ground  that  it  appeared  there  expressly  that  the  divi- 
dends (nothing  being  said  of  the  interest  in  that  case)  were 
earned  in  the  last  year  of  the  tax,  while  in  the  principal  case 
there  was  no  finding  as  to  when  the  interest  was  earned,  the 
only  finding  being  that  the  interest  was  paid  after  the  tax 
lapsed.] 

Railroad  Co.  v.  U.  S.,  101  U.  S.  543  (1879),  Waite,  C.  J. 

So  held,  however,  of  dividends  earned,  declared,  and  paid 
during  the  war  and  within  the  Confederate  lines  by  a  coi'pora- 
tion  under  the  jurisdiction  of  the  United  States,  such  dividends 
being  taxable. 

Memphis,  etc.,  R.  R.  v.  U.  S.,  108  U.  S.  228  (1882),  Waite, 
C.J. 

Contra,  also,  of  interest  accruing  and  earned  in  the  last  year 
of  the  tax,  but  payable  the  year  following.  The  tax  being 
therefore  not  collectible.  [In  this  case  it  appeared  expressly 
that  the  interest  was  paid  out  of  earnings  made  in  the  last 
year  of  the  tax,  and  thus  the  case  falls  within  the  distinction 
taken  as  to  Barnes  v.  Railroads  in  Railroad  Co.,  v.  U.  S.,  101 
U.  S.  543,  which  is  relied  on  as  a  controlling  authority.  The 
court  say,  at  p.  713,  "We  do  not  perceive  that  the  liability  of 
the  corporation  for  tax  on  this  interest,  as  such,  is  affected  by 
the  circumstance  that  the  interest  was  paid  out  of  the  earnings 
of  the  previous  year."  The  distinction  should  probably  be 
regarded  as  overruled,  though  the  case  taking  it  is  followed.] 

U.S.w.  Indianapolis, etc.,  R. R.,  113  U.  S.  711  (1884),  Hab- 

LAN,  J. 
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"  Without  re-opening  that  subject  for  an  inquiry  into  those 
differences,  it  may  be  said  that  the  question  whether  the  tax 
was,  in  those  cases  (Barnes  v.  Mailroads  and  U,  S.  v.  jRail- 
roads)^  a  tax  on  the  shareholder  or  on  the  corporation,  was,  and 
is,  one  of  form  rather  than  substance."  "  [The  shareholder] 
in  any  and  all  these  cases,  in  point  of  fact  ultimately  suffers  to 
that  extent,  or  loses  the  amount  of  the  tax."  Miller,  J.,  in 
Stockdiile  V.  Insurance  Cos.,  20  Wall.  323,  at  pp.  329, 330  (1873), 
U.  S.  Supreme. 

Semble  that  under  the  Act  of  July  13, 1866,  when  the  corpora- 
tion hiis  paid  its  interest  in  full  instead  of  deducting  the  tax, 
the  tax  falls  upon  it  and  not  upon  the  shareholder. 

Michigan  Central  E,  E,  v.  Slack,  22  I.  R.  R.  337  (1876),  I  J. 
S.  Cir.  Ct.,  Dist.  Mass.,  Clark,  J. 

Under  the  Act  of  June  30,  1864,  the  tax  was  collectible  on 
the  interest  of  a  stockholder  in  the  profits  of  a  corporation  not 
included  in  dividends  but  invested  partly  in  real  estate,  partly 
in  machinery  and  raw  materials,  and  partly  in  the  payment  of 
debts  incurred  in  previous  years. 

Collector  v.  Hubbard,  12  Wall.  1  (1870),  U.  S.  Supreme, 
Clifford,  J. 

Semble,  that  under  the  Act  of  July  1, 1862,  a  dividend  declared 
by  a  corporation  but  not  paid  is  taxable. 

Magee  v.  Denton,  5  Blatchf.  130  (1863),  U.  S.  Cir.  Ct.,  S.  Dist. 
N.  Y.,  Hall,  J. 

The.Act  of  July  14, 1870,  taxed  only  interest  paid,  not  interest 
merely  accrued  or  payable. 

U,  S.  V.  Louismlle,  etc.,  E,  E,  33  Fed.  R.  829  (1888),  U.  S. 
Cir.  Ct.,  Dist.  Ky.,  Barr,  J. 

A   corporation  issued  certificates  to  its  stockholders  that 

each  holder  was  "  entitled  to dollars  payable  ratsibly  with 

the  other  certificates  *  *  at  the  plejisure  of  the  company  out 
of  its  future  earnings,  with  dividends  thereon  at  the  same  rates 
and  times  as  dividends  shall  be  paid  U|)on  the  shares  of  the 
capital  stock  of  said  company."  They  were  transferrible  on 
the  books  of  the  company.  They  were  intended  to  be  a  dis- 
tribution of  prior  earnings  and  to  "approximate  Jis  near  as  pos- 
sible to  stock  without  exposing  the  company  to  the  hazard  of 
an  actual  addition  to  the  same  in  violation  of  law."  JJeld, 
taxable  as  scrip  dividends. 
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Bailey  v.  EaUroad  Co.,  22  WaU.  604  (1874),  IT.  S.  Supreme, 
Clifford,  J. 

It  is  competent  for  the  company  to  show  by  oollateral  evi- 
dence what  portion  of  earnings  distributed  by  means  of  the 
certificates  was  earned  during  the  period  covered  by  the  income, 
and  what  portion  was  earned  prior  thereto.  A  declaration  of 
dividends  is  not  conclusive  proof  that  they  were  earned  within 
the  period  covered  by  the  tax. 

Bailey  v.  Railroad  Co.  (second  appeal),  106  U.  S.  109  (1882), 
Matthews,  J. 

"  The  law  conclusively  assumes  *  *  that  a  dividend  declared 
is  a  dividend  earned."    Semble.    Ibid. 

As  between  life-tenant  and  remainderman,  stock  dividends 
constitute  increase  of  capital,  not  income. 

Gibbons  v.  Mahon,  136  U.  S.  549  (1889),  Gray,  J. 

«  [In  Bailey  v.  Railroad  Co.,  22  Wall.  604,]  the  question  at 
issue  was  not  between  the  owners  of  successive  interests  in 
particular  shares,  but  between  the  corporation  and  the  govenw 
ment,  and  depended  upon  the  terms  of  a  statute  carefully  framed 
to  prevent  corporations  from  evading  payment  of  the  tax  upon 
their  earnings."     Ibid.^  at  p.  560. 

The  declaration  of  a  dividend  was  conclusive,  and  the  corpora- 
tion was  not  allowed  to  set  up  a  loss,  e.  g.  by  embezzlement^ 
which  it  failed  to  take  into  account  in  declaring  the  dividend  as 
a  defense  to  an  action  for  taxes  on  the  dividend. 

Central  Natiopial  Bank  v.  U.  aS\  137  U.  S.  355  (1890),  Harlan, 
J.,  affirming  V.  K  v.  Central  JVational  Bank,  24  Fed.  R.  577 
(1885),  U.  S.  Cir.  Ct.,  S.  Dist.  N.  Y.,  Wallace,  J.,  which  reversed 
s.  c,  15  Fed.  R.  222  (1883),  U.  S.  Dist.  Ct.,  S.  Dist.  N.  Y.,  Brown, 
J.,  and  see  s.  c,  10  Fed.  R.  612  (1882),  U.  S.  Dist.  Ct.,  S.  Dist. 
N.  Y.,  Browx,  J. 

"  To  constitute  a  cause  of  action  under  this  section  (§  120  of 
the  Act  of  June  30,  1804),  the  complaint  is  sufficient,  if  it  aver 
either  a  dividend  declared  or  the  earning  of  profits,  which,  in- 
stead of  being  divided,  have  gone  to  increase  the  surplus  fund 
of  the  corporation." 

Benedict,  J.,  in  U.  S.  v.  Brooklyn,  etc.,  R.  R.,  14  Fed.  R.  284 
(1884),  U.  S.  Dist.  Ct.,  E.  Dist.  N.  Y. 

The  acts  of  Congress  distinguished  interests  to  depositors 
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from  dividends  to  them.  Meld^  on  the  facts,  that  certain  pay- 
ments were  made  as  dividends  and  not  as  interest. 

Gary  v.  tSan  Francisco  Savings  Unions  22  Wall.  38  (1874), 
U.  S.  Supme.,  Waite,  C.  J.,  better  reported  in  21  I.  R.  R.  84. 

Cary  v.  Savings  and  Loan  Society^  154  U.  S.  615  (1875), 
Waitk,  C.  J.,  reversing  San  Francisco  Savings  and  Loan 
Society  v.  Cary^  17  I.  R.  R.  109  (1878),  U.  S.  Cir.  Ct,  Dist.  Cal., 
Sawyer,  J. 

An  oil  company  was  incorporated  with  a  capital  of  one  mill- 
ion dollars.  Hdd^  that  the  statutory  phrase  ^'  net  earnings  or 
income  "  meant  net  income  after  deducting  expenses,  but  not 
net  income  after  applying  the  proceeds  of  the  sale  of  its  oil  to 
the  repayment  to  the  stockholders  of  the  capital  stock  until  the 
capital  was  repaid. 

Commonwealth  v.  Ocean  Oil  Co.,  59  Pa.  St.  61  (1868). 

Commonwealth  v.  Penn  Oas  Coal  Co,,  62  Pa.  St.  241  (1869). 

A  tax  on  gross  receipts  is  not  a  tax  on  dividends.  So  held, 
where  a  city  sued  under  a  special  statute  to  recover  taxes  paid 
on  dividends  on  shares  which  it  owned  and  it  appeared  that 
the  corporation  had  paid  only  the  tax  on  its  gross  receipts 
under  §  103  of  the  Act  of  June  30, 1864. 

Commissioners  of  Sinking  Fund  v.  Buckner,  48  Fed.  R.  583 
(1891),  U.  S.  Cir.  Ct.,  Dist.  Ky.,  Barr,  J. 

"  A  stock  dividend  is  unlike  a  cash  dividend,  in  that  the 
assets  of  the  corporation  are  not  divided,  or  the  property  there- 
in chan<;ed,  but  the  stock  is  increased  and  divided,  and  the 
separate  holdings  of  the  stockholders  increased  to  the  extent 
of  the  dividend  declared."     Ibid. 

The  amount  of  taxes  illegally  collected  from  the  Illinois  Cen- 
tral Railroad  as  income  tax  on  dividends  to  non-resident  alien 
stockholders,  should  be  repaid  to  the  company,  instead  of  to  the 
stockholders,  after  deducting  so  much  as  the  (Government  may 
havejilready  paid  to  such  stockholders. 

Attor/ie}/  (ieneral  Pierpont,  15  Op.  Att.  Gen.  07(1875). 

When  interest  is  in  fact  paid  by  a  railroad,  an  assessment  of 
a  tax  thereon  is  justified,  even  though  the  interest  was  paid  out 
of  a  fund  not  iuc^luded  in  the  act,  and  therefore  not  taxable. 

Lnprovemcnt  Comjxifiy  V.  Slack,  100  U.  S.  648  (1879),  Clif- 
ford, .1. 

Under  §  117  of  the  Act  of  June  30,  1864,  a  stockholder  is  not 
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SO  ^'  entitled  "  to  undistributed  profits  of  the  corporation  that 
he  must  return  them  as  part  of  his  income. 

Ex  parte  Ives,  1 1.  R.  R.  145  (1865),  U.  S.  Dist.  Ct.,  D.  Conn., 
Shipman,    J. 

The  editor  of  the  Internal  Revenue  Record  comments  edi- 
torially in  the  same  issue  on  the  foregoing  decision  as  follows  : 

"If  we  read  the  opinion  of  Judge  Shipman  correctly,  any 
number  of  mercantile  men  may  organize  themselves  into  a 
corporate  body  for  the  transaction  of  business,  and  term  their 
profits  dividends ;  and  instead  of  distributing  their  earnings, 
may  hold  them  for  years  as  a  corporate  fund,  undistributed,  or 
pass  them  to  the  credit  of  stock  account.  In  this  way  stock- 
holdei's  might,  in  the  course  of  time,  become  immensely  wealthy, 
and  entirely  avoid  the  payment  of  income  tax  on  this  portion 
of  their  annual  gains  and  profits ;  thus  defeating,  it  seems  to 
us,  the  very  object  and  purpose  of  the  law." 

The  Commissioner  of  Internal  Revenue  refused  to  acquiesce 
in  Judge  ShipMxVn's  ruling  on  the  ground  that  the  law  taxed 
undistributed  earnings  as  income,  that  the  corporation  was  not 
liable  to  the  income  tax,  and  therefore  that  they  mast  be 
taxed  as  income  of  the  stockholder. 

Elding,  April  28,  1865,  1  I.  R.  R.  157. 

Under  the  Act  of  June  30,  1864,  a  railroad  deducted  the  in- 
come tax  from  interest  due  a  municipal  corporation.  Hddy  that 
the  city  could  not  recover  the  tax,  so  deducted,  from  the  cor- 
poration. Having  neglected  to  resist  the  collection  of  the  tax 
by  the  United  States  from  the  railroad,  it  was  precluded  from 
raising  the  question  of  the  legality  of  the  tax  as  against  the 
railroad. 

Baltimore  v.  Baltimore  Railroad,  10  Wall.  543  (1870),  U.  S. 
Supreme,  Davis,  J.  And  see  U.  S.  v.  Railroad  Company,  17 
Wall.  822  (1872),  U.  S.  Supreme,  in  which  the  United  States 
was  not  allowed  to  collect  the  tax  from  the  city. 

A  railroad  company  foreclosed  a  mortgage  given  to  secure 
loans.  Having  taken  title  to  the  mortgaged  premises,  it  issued 
certificates  to  its  stockholders  representing  tlieir  pro  rata  in- 
terest in  tiie  mortgaged  property.  Held,  that  such  certificates 
were  not  dividends. 

Chicago,  etc,  R,  R.  v.  Page^h  Fed.  Cas.  600  (1864),  U.  S.  Cir. 
Ct.,  N.  Dist.  111.,  Davis  and  Drummond,  JJ. 
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The  relator  invested  surplus  profits  in  real  estate  and  gas 
mains,  and  issued  certificates  to  the  shareholders  to  the  effect 
that  they  had  a  ratable  interest  therein.  Held,  that  such  in- 
vested profits  were  property  of  the  corporation,  and  taxable  as 
such. 

People  ex  rel.   Gas  Co.  v.  Assessors,  76  N.  Y.  202  (1879). 

Proof  that  capital  stock  has  been  increased  is  not  even/>rtwia 
facie  evidence  that  such  increase  is  a  stock  dividend  or  a 
division  of  actual  profits. 

Commonwealth  v.  Erie,  etc,,  Ji.  i?.,  74  Pa.  St.  94  (1 873). 

The  whole  assets  of  a  bridge  company  having  been  taken  by 
the  state  in  condemnation  proceedings,  and  the  compensation 
having  been  divided  among  the  stockholders  ratably,  held,  that 
the  surplus  over  the  capital  stock  was  tsixable  as  dividends. 

Matson  JJridtje  Co.  Y.Commontoealth,  117  Pa.  St.  265  (1888). 

The  insurance  company,  under  its  charter,  reserved  a  per- 
centage of  its  earnings  as  a  fund  to  meet  losses,  and  issued 
certificates  to  its  members  to  the  effect  that  they  had  ajt>ro 
rata  interest  therein.  Held,  under  a. law  taxing  capital,  that 
such  a  fund  was  capital. 

Sun  Mutual  Ins.  Co.  v.   The  Mayor,  8  N.  Y.  241  (1863). 

In  construing  a  suite  statute,  a  tax  on  capital  stock  measured 
by  dividends  was  held,  not  a  tax  on  dividends. 

Phoenix  Iron  Co.  v.    Commonwealth,  59  Pa.  St.  104  (1868). 

An  English  company  claimed  a  deduction  on  account  of  in- 
terest paid  to  non-resident  alien  bondholders.  Ileld,  not  al- 
lowable. 

Alexandria  Water  Co.  v.  Mus^ave,  11  Q.  B.  Div.  174  (1883) 
Brett,  M.  U. 

"  I  am  unwilling  to  give  an  opinion  whether  the  foreign 
debenture-holder  can  be  made  to  repay  the  company,  becjiuse 
such  debenture-holder  is  not  now  before  us,  but  I  confess  I 
have  a  strong  suspicion  that  those  who  drew  this  act  meant, 
as  far  sis  English  legislation  axn  do  so,  to  make  him  liable ;  but 
whether  the  foreign  del)entu re-holder  can  be  made  to  pay  or 
not,  that  is  to  say  whether  the  company  in  paying  him  can  or 
not  deduct  the  tax,  is  immaterial.  If  they  can,  there  is  no 
hardship ;  if  they  cannot,  the  hardship  is  imposed  UiX)n  them 
by  the  plain  terms  of  the  act." 

Jdid.,  BiiETT,  M.  li.,  at  p.  179. 
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When  a  corporation  has  actually  made  dividends  from  its 
profits  or  property  without  formally  declaring  them,  by  adding 
them  to  the  stock  of  the  .shai*eholder,  or  where  it  has  declared 
dividends  and  returned  them,  whether  earned  or  not,  the  sum 
thus  added  to  the  stock  of  the  shareholders,  or  the  sum  thus 
declared  and  set  apart  to  him,  becomes  the  measui*e  of  the  tax, 
the  legislative  intent  being  to  make  the  profit  transferred  by 
the  corporation  to  its  shareholders  from  its  treasury  or  prop- 
erty the  measure  of  taxation  of  its  capital.  Hence,  it  is  clear 
that  a  mere  nominal  or  arithmetical  increase  of  the  shares, 
without  a  transfer  to  the  shareholders  of  anything  out  of  the 
treasury  or  property  of  the  corporation,  is  not  a  dividend  or 
profit  either  made  or  declared.     So  held  of  watered  stock. 

Commonwealth  v.  Pittsburgh^  etc,  E,  i?.,  73  Pa.  St.  84  (1878). 

When  the  profits  of  a  bank  are  applied  in  payment  of  its 
stock,  such  payments  are  dividends,  and  taxable  as  such. 

State  V.  Farmers'  Bank,  11  Oh.  94  (1841). 

A  corporation  began  with  a  capital  of  1100,000,  which  was 
increased  to  11,000,000  out  of  its  profits,  the  increase  being 
invested  in  improvements  and  enlargement  of  its  business. 
Held,  that  $900,000  increase  was  taxable  as  dividends. 

Lehigh,  etc.,  Co,  v.   Commonwealth,  55  Pa.  St.  448  (1867). 

When  a  contract  is  made  with  certain  trustees  to  build  a 
nillroad  and  divide  the  profits  among  the  stockholdera  of  a 
certiiin  corporutioii,  which  guarantees  the  trustees  against  loss, 
and  agrees  to  fidvance  funds  and  receive  a  commission,  hdd 
that  the  profits  received  by  the  trustees  and  distributed  among 
the  stockholders  are  not  taxable  as  dividends  of  the  corporation. 

Credit  MobiUer  v.    Commonwealth,  G7  Pa.  St.  233  (1870). 

A  statute  exempting  the  "stock"  of  a  corporation  exempts 
also  the  "gross  income."  Such  income  undistributed  is  the 
property  of  the  corporation. 

State  ex  rel.  v.  Hood,  15  Rich.  177  (1808),     S.  Car.  Ct.  App. 

The  profits  of  a  corporation  may  inchido  a  sum  distributable 
to  customers  instead  of  to  the  shareholders.  So  held,  wlien 
an  insurance  company,  in  consideration  of  increased  premiums 
paid,  agreed  to  return  to  the  insured  two-thirds  of  whatever 
"gross-profits"  the  company  should  have  received  from  such 
premiums  at  the  end  of  every  five  years,  which  two-thiixls  are 
taxable. 
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Last  V.  London  Assurance  Co^  L.  R.  10  App.  Cas.  438 
(1885),  reversing  8.  c.  12  Q.  B.  D.  389  (1884),  Day,  J.,  and  14 
Q.  B.  Div.  245  (1884). 

**The  question  is  very  important.  *  ♦  *  If  the  contention  of 
the  Crown  is  right,  income  tax  will  be  payable  in  all  cases  in 
which  employers  have  agreed  with  employed  that,  besides  fixed 
wages,  the  employed  shall  receive  what  is  called  a  share  of  the 
pi-ofits.  The  income  tax  will  apply  to  co-operative  societies 
strictly  so-called,  and  be  payable  on  a  sum  falsely  called  profits, 
with  no  deduction  of  the  wages  contingently  payable  to  work- 
men, if  gross  profits  enable  them  to  be  paid.  ♦  ♦  ♦  I  think  it 
would  be  most  disastrous,  and  most  unreasonable."  Und. 
Lord  Bramwell,  dissenting,  at  p.  448. 

The  surplus  over  expenses  of  premiums  paid  in  by  the  mem- 
bers of  a  mutual  insurance  company  was  redistributed  to  the 
meml)ers.  ITddj  not  taxable.  Distinguishing  Last  v.  London 
Assurance  Co.^  L.  R.  10  App.  Cas.  (1885). 

A^  V.  Life  Lis.  Co.  v.  JSti/les,  L.  li.  14  App.  Cas.  381  (1889), 
H.  L. 

"  Several  persons  contribute  sums  towards  a  book  club  to 
continue  for  a  year.  At  the  end  of  the  year  the  expenses  are 
less  than  the  fund.  Are  the  amounts  returned  *  profits'?'' 
Ibid.,  Lord  Bramwell,  arguaidoy  at  p.  387. 

When  a  tax  is  on  capital  stock  measured  by  dividends,  the 
corporation  ciinnot  deduct  from  a  declared  dividend  the  amount 
contributed  by  stockholders  to  meet  losses. 

Cohwihia  Conduit  Co.  v.  Commonwealth^  90  Pa.  St.  307  (1879). 

Dividends  declared  and  paid  during  the  current  year  become 
income  of  shareholders.  It  is  double  taxation  to  tax  them  as 
income  of  the  shareholder,  and  again  as  income  of  the  corpora- 
tion. 

Board  of  Revenue  v.  Montgomery  Oas  Light  Co^  44  Ala.  264 
(1874). 

Net  income  of  a  corix^ration  is  liable  to  taxation  whether 
declared  in  dividends  or  not. 

Commonwealth  v.  Ocean  Oil  Co.,  59  Pa.  St.  61  (1868). 

A  sum  paid  by  a  loan  society  as  interest  to  its  deix)sitors  is 
taxable. 

Merseg  Loafv,  etc.,  Soc.  v.  Wootton^  4  Times  L.  R.  164  (1887), 
Q.  B.  Div. 
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When  a  corporation  declares  a  dividend  payable  in  gold^  the 
tax  upon  such  dividends  must  be  paid  in  gold  or  its  equivalent 
in  currency. 

Ruling,  2  I.  R.  R.  100. 

There  is  no  tax  on  the  mere  doubling  of  the  shares  of  a  cor- 
poration when  no  more  property  is  represented  by  the  addi- 
tional numl)er  of  shares  than  before  the  addition  was  made. 
On  an  increase,  where  the  new  shares  represent  the  gains  of  the 
company  made  during  the  year  and  added  to  the  capital,  a  tax 
should  be  assessed. 

Ruling,  1  1.  R.  R.  188. 

Where  a  stock  dividend  is  in  reality  a  division  of  the  accumu- 
lated earnings  of  several  years,  so  much  of  the  amount  as  is 
clearly  shown  to  the  assessor  to  be  due  to  the  profits  of  pre- 
vious years  may  be  omitted  from  the  return.  Such  stock 
should  be  returned  at  its  par  value  if  it  remain  unsold;  other- 
wise at  its  actual  value. 

Ruling,  1  I.  R.  R.  155. 

The  profits  acquired  by  the  winding  up  of  a  corporation, 
and  the  division  of  its  assets,  are  taxable  as  income. 

Ruling,  2  1.  R.  R.  138. 

Although  sections  120  and  122  of  the  Act  of  June  30,  1864, 
clearly  contemplate  that  the  Government  shall  receive  five  per 
cent,  of  tlie  whole  amount  paid  out  by  any  of  the  companies 
enumerated  on  account  of  dividends  or  interest  upon  bonds,  it 
has  been  contended  by  some  companies  that  as  they  were 
merely  authorized  and  not  required  to  withhold  the  tax  from 
such  dividends  or  interest,  it  was  competent  for  them  to  pay 
the  tax,  and  charge  the  same  to  their  ex|>ense  account,  and 
make  the  payment  to  the  stockholder  or  bondholder  free  of  tax. 
The  result  of  this  construction  is  to  give  the  Government  five 
dollars  for  every  one  hundred  dollars  paid  to  the  stockholder, 
instead  of  five  dollars  for  every  ninety-five  dollars  thus 
paid. 

When  the  company  adopts  that  construction,  the  deduction 
provided  for  in  the  116th  and  117th  sections,  should  not  be 
allowed. 

Ruling,  1  I.  R.  R.  116. 

Whenever  a  stockholder  makes  his  income  return  under 
section  116,  he  should  return  as  his  income  from  dividends,  not 
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only  the  $96  from  $100  paid  to  him  by  the  company,  but  also 
the  $5  paid  for  him  to  the  Government. 

For  example : 

A's  dividend  or  share  of  the  profits  in  a  railroad  company- 
is  $4,000.  Of  that  sum  the  company  withholds  and  pays  into 
tlie  Government  five  per  cent.,  that  is  $200,  the  remaining 
13800  is  paid  to  A.  In  addition  to  income  from  dividends,  he 
has  an  income  of  $800  from  other  sources.  From  this  he  is 
entitled  to  deduct  $600,  leaving  $200  as  taxable  income  from 
other  sources.  To  this  add  the  $3,800  received  directly  from 
the  company,  and  he  has  a  taxable  income  of  $4,000.  Five 
per  cent,  upon  that  sum  is  $200.  From  this  deduct  the  $200 
withheld  by  the  company  and  nothing  remains.  The  Govern- 
ment has  received  no  tax  whatever  from  the  $200  taxable  in- 
come from  other  sources. 

Biding,  2  I.  R.  R.  100. 

Where  a  savings  bank  credits  its  depositors  with  interest, 
the  amount  thus  credited  should  be  treated  as  a  deposit  and 
returned  accordingly. 

Elding,  2  I.  R.  R.  92. 

Interest  paid  to  depositors  by  savings  bank  is  considered  a 
dividend,  and  the  tax  should  be  withheld  therefrom,  and  paid 
to  the  Government. 

Elding,  2  I.  R.  R.  36. 

Section  82. 

Or  oarried  to  the  aooount  of  any  flind, 

And  on  all  undistributed  sums,  or  sums  made  or  added  during  the  year 
to  their  surplus  or  contingent  funds. — Act  of  JunedOf  1864,  §  120 ;  Act  of 
July  13,  1866,  §  1. 

Carried  to  the  account  of  any  fund.— Ac^  of  June  30,  1864,  g  122  ;  Act 
of  July  \,  1866,  §1. 

Under  the  Act  of  June  30,  1864,  as  amended  by  the  Act  of 
July  13, 18G6,  the  tax  was  upon  profits,  not  earnings,  **  carried  to 
the  account  of  any  fund  or  used  for  construction."  tSo  heldy 
where  against  sums  carried  to  the  account  of  some  fund  or 
used  for  construction,  the  corporation  claimed  to  offset  items 
1,  for  loss  and  depreciation  of  book  accounts;  2,  depreciation 
in  the  value  of  bonds;  3,  depreciation  in  the  value  of  ^Hhe 
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street  connection  track " ;  4,  losses  on  a  purchase  of  capital 
stock,  which  offsets  were  allowed. 

Little  Miami,  etc.,  R.  R,  v.  U.  8.,  108  U.  S.  277  (1882),  Waite, 
C.  J.,  reversing  U,  S,  v.  LitUe  Miami,  etc.,  R.  S.,  1  Fed.  R.  700 
(1880),  U.  S.  Cir.  Ct.,  S.  Dist.  Oh.,  Swing,  J. 

The  act  divided  the  income  of  the  rail  roads  into :  1,  dividends ; 
2,  interest  paid  in  the  oixlinary  way ;  3,  profits  used  for  con- 
struction or  carried  to  some  fund,  and  to  ascertahi  those 
amounts,  "the  law  evidently  contemplated  an  annual  state- 
ment of  accounts  and  an  annual  striking  of  balances  between 
gains  and  losses."  The  last  are  not  ascertainable,  and  conse- 
quently the  tax  is  not  assessable,  without  such  annual  state- 
ments.   Ibid. 

A  complaint  in  an  action  for  unpaid  taxes  brought  by  the 
United  States  under  §  121  of  the  Act  of  June  30, 1864,  is  demur- 
rable unless  it  contains  an  averment  that  the  defendant 
"neglected  or  omitted  to  make  any  dividends  or  additions  to 
its  surplus  or  contingent  funds." 

U:  S.  V.  Centrid  National  Rank,  10  Fed.  R  612  (1882),  TJ.  S. 
Dist.  Ct.,  S.  Dist.  X.  Y.,  Brown,  J. 

"  To  constitute  a  cause  of  action  under  this  section  (§  120  of 
the  Act  of  June  30,  1864),  the  complaint  is  sufficient,  if  it  aver 
either  a  dividend  declared  or  the  earning  of  profits,  which  in- 
stead of  being  divided,  have  gone  to  increase  the  surplus  fund 
of  tlie  corporation." 

Benedict,  J.,  in  L\  S.  v.  Rrooklyn,  etc,  R,  JR.,  14  Fed.  R, 
284  (1884),  U.  S.  Dist.  Ct.,  E.  Dist.  N.  Y. 

The  tax  accrues  u^x^n  all  sums  "made  or  added  *  *  *  to 
surplus  or  contingent  funds,  at  the  moment  of  addition,  and  is 
not  diminished  by  a  subsequent  loss  of  the  whole  or  a  part  of 
the  fund,"  e.  g.,  by  embezzlement. 

Solicitor  Gemral  Phillips,  14  Op.  Att.  Gen.  643  (1874). 

There  is  an  addition  to  such  funds  under  the  foregoing  rule 
whenever  the  bank  has  actual  earnings  which,  at  the  date  of 
the  list  or  return,  should  be  added.     R)id. 

An  Indian  government  for  the  sake  of  having  a  railway 
through  its  dominions  agreed  to  pay  an  English  company  an 
annuity  of  5  per  cent,  on  its  capital,  of  which  the  company  was 
to  distribute  a  part  as  interest  on  its  capital  and  a  part  into  a 
sinking  fund.    Held^  the  latter  part  is  subject  to  the  income  tax. 
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Nizam  State  Ey.  Co.  v.  Wyatt,  L.  R.  24  Q.  B.  D.  648  (1890). 

Sums  carried  to  the  account  of  a  repair  fund  come  within 
the  clause  as  to  profits  carried  to  the  account  of  any  fund  or 
used  for  construction. 

Euling,  2  I.  R.  R.  100. 

Section   32. 
Or  used  for  construotiony  enlargement  of  plant, 

No  deduction  shall  be  made  for  any  amount  paid  out  for  new  buildings 
permanent  improvements  or  betterments,  made  to  increase  the  value  of 
any  property  or  estate. — §  38,  antej  p.  803. 

Above  actual  operating  and  business  expenses,  including  expenses  for 
materials  purchased  for  manufacture  or  bought  for  re-sale. — g  32,  ante, 
p.  332,  et  seq. 

Or  used  for  construction. — Act  of  JunedO,  1864,  §  122. 

Profits  "used  for  construction"  were  distinguished  from 
profits  "  carried  to  the  account  of  any  fund  "  in  the  Act  of  June 
30,  1864 ;  in  the  Act  of  July  14,  1870,  the  latter  were  included^ 
but  the  former  not.  Jleldy  therefore,  that  profits  used  for  con- 
struction were  not  taxable  under  that  act. 

Marquette,  etc.,  B.  B.  Co.  v.  U.  S.,  128  U.  S.  722  (1887), 
Waite,  C.  J.,  reversing  Ul  S.  v.  Marquette,  etc.,  B,  B.,  17  Fed. 
R.  719  (1883),  U.  S.Cir.  Ct.,  W.  Dist.  Mich.,  Withey,  J. 

Profits  "  used  for  construction  "  does  not  include  earnings 
expended  in  keeping  the  property  up  to  its  normal  condition. 
JSo  field,  of  earnings  expended  in  building  a  stone  bridge  in 
place  of  an  old  wooden  one  deemed  insecure. 

Grant  v.  Hartford^  etc.,  B.  B,,  93  U.  S.  225  (1876),  Bradley, 
J.,  affirming  Hartford,  etc.,  B.  .B  v.  Orant,  9  Blatchf.  542 
(1872),  U.  S.  Cir.  Ct,  Dist.  Conn.,  Suipman,  J. 

Sed  qiicere,  of  the  increase  in  value  of  the  new  bridge  over 
the  old  one  ?    Ibid. 

Semble,  that  where  the  new  bridge  is  more  costly  than  the 
old,  the  increase  of  value  is  profits  used  in  construction. 
Ibid. 

Where  the  increase  of  value  came  from  a  fund  devoted  to 

general  repairs  of  a  plant,  so  that  it  is  merely  "  withholding 

proper  expenditure  from  one  portion  of  the  line  and  devoting 

it  to  another,"  held,  that  such  expenditure  is  not  part  of  the 

•*  profits  used  in  construction."     Ibid. 
23 
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Net  earnings,  whether  carried  to  construction  account  or 
devoted  to  payment  of  interest  on  subsidy  bonds,  issued  to  the 
corporation  by  the  United  States,  are  taxable  under  the  Act  of 
June  30,  1864,  as  amended  by  the  Act  of  July  13,  1866. 

Sioux  City,  etc,  R.  It  v.  U.  S,,  110  U.  S.  205  (1884),  Brad- 

LEY,  J. 

"  Net  earnings,"  as  used  in  a  stipulation  of  counsel,  construed 
to  mean  "  all  profits  ♦  ♦  ♦  carried  to  the  account  of  any  fond 
or  used  for  construction."     Ihid, 

Section  32. 

Or  any  other  expenditure  or  investment  paid  from  the  net  an- 
nual profits  made  or  acquired  by  said  corporations,  oom- 
panies,  or  associations. 

Nor  shall  the  portion  of  premiums  returned  by  mutual  life  insurance 
companies  to  their  poUcy-holders  be  considered  as  dividends  or  profits 
under  this  Bjct.—Act  of  June  80, 1864,  §  120. 

Nor  shall  the  portion  of  premiums  returned  by  mutual  life  insurance 
companies  to  their  policy-holders,  nor  the  semi-annual  interest  allowed 
or  paid  to  the  depositors  in  savings  banks  or  savings  institutions,  be  con- 
sidered as  dividends. — Act  of  July  13.  1866,  §  1. 

When  a  debt  is  canceled  by  the  consolidation  of  the  debtor 
and  creditor  companies,  it  is  paid,  but  presumably  not  paid  out 
of  earnings  or  profits,  and  no  tax  is  collectible  thereon. 

U.  X  V.  Louisville,  etc.,  R,  R.,  33  Fed.  R.  829  (1888),  U.  S. 
Cir.  Ct.,  Dist.  Ky.,  Barb,  J. 

An  insurance  company  granted  an  annuity  in  consideration 
of  a  lump  sum  paid  at  the  time  of  granting  the  annuity.  £[isldy 
that  the  annuities  were  not  "payable  out  of  profits"  and 
therefore  not  taxable. 

Gresham  Life  Assurance  Soc.  v.  Styles,  (1892)  App.  Cas.  309, 
House  of  Lords,  reversing  s.  c,  L.  R.  25  Q.  B.  Div.  351  (1890), 
and  s.  c,  L.  R.  24  Q.  B.  D.  500  (1890). 

"An  annuity  to  the  widow  of  a  deceased  partner,  interest  on 
capital  advanced  by  a  partner,  or  upon  money  borrowed  for 
the  purposes  of  the  business,  are  truly  payable  out  of  profits 
earned,  and  therefore  ought  not  to  be  deducted  in  estimating 
the  income  yielded  by  the  business."  Ibid.,  Lord  Watson,  at 
p.  320. 

In  determining  the  amount  of  taxable  gains  of  a  corporation 
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under  Section  120  of  the  Act  of  June  30,  1864,  only  such  losses 
as  were  ascertained  and  settled  during  the  period  covered  by 
the  return  can  be  deducted. 

Eulifuj,  3  I.  R.  R.  100. 

In  determining  the  net  profits  of  a  national  bank  under  sec- 
tions 120  and  121,  the  amount  of  semi-annual  tax  on  the  capital 
circulation  on  deposits  paid  by  the  bank  during  the  period 
covered  by  the  returns  of  such  profits,  may  be  deducted  the 
same  as  other  expenses,  but  no  deduction  should  be  made  on 
account  of  the  tax  of  five  per  cent,  withheld  from  dividends 
paid  upon  surplus  funds. 

Ruling^  5  I.  R.  R.  74. 

In  determining  the  amount  of  tax  upon  the  net  gains  of  the 
corporations  mentioned  in  section  120  and  122,  no  deduction 
should  be  made  on  account  of  that  part  of  the  earnings,  being 
the  interest  upon  railroad  bonds  owned  by  them,  upon  which 
a  tiix  has  been  withheld ;  or  on  account  of  tax  withheld  by 
other  corporations  from  dividends  payable  to  them.  The  law 
does  not  authorize  any  other  deduction  from  the  tax  on  divi- 
dends and  surplus  profits,  net  gains,  than  that  for  tax  once 
paid  by  the  same  corporation  on  that  part  of  its  surplus  funds 
which  is  taken  to  complete  dividends. 

Elding,  5  I.  R  R.  91 . 

Insurance  companies  in  ascertaining  the  amount  of  their 
taxable  gross  receipts  for  premiums  and  assessments,  cannot 
deduct  the  amounts  paid  for  re-insurance. 

Ruling,  3  I.  R.  R.  13. 

Section   32. 

That  nothing  herein  contained  shall  apply  to  states,  oonnties, 
or  municipalities ; 

And  all  national,  state,  county,  school,  and  municipal  taxes  *  *  shall 
be  deducted.— §  28,  ante,  p.  2»8. 

All  state,  county,  municipal,  and  town  taxes  paid  by  corporationa, 
coin|)anies,  or  associations  shall  be  included  in  the  operating  and  business 
ex[)ense3  of  such  corporations,  companies,  or  associations. — g  32,  po^t, 
p.  361. 

Provided,  that  salaries  due  to  state,  county,  or  municipal  officers  shall 
be  exempt  from  the  income  tax  herein  levied. — jj  33,  post,  p.  JJ65. 

Tliat  consuls  of  foreij^n  countries  in  the  United  States,  who  an?  not 
citizen.-*  thereof,  sliall  be,  and  hereby  are,  exempt  from  any  income  tax 
inil)o$ed  by  this  act  which  may  be  derived  from  their  official  emoluments. 
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Net  earnings,  whether  carried  to  construction  account  or 
devoted  to  payment  of  interest  on  subsidy  bonds,  issued  to  the 
corporation  by  the  United  States,  are  taxable  under  the  Act  of 
June  30,  1864,  as  amended  by  the  Act  of  July  13,  1866. 

Sioiix  City,  etc.,  E,  B,  v.  IT.  aS'.,  110  U.  S.  205  (1884),  Bbad- 

LEY,  J. 

"  Net  earnings,"  as  used  in  a  stipulation  of  counsel,  construed 
to  mean  "  all  profits  *  *  *  carried  to  the  account  of  any  fond 
or  used  for  construction."     Ibid, 

Section  32. 

Or  any  other  expenditiire  or  investment  paid  from  the  net  an- 
nual profits  made  or  acquired  by  said  corporations,  oom- 
panies,  or  associations. 

Nor  shall  the  portion  of  premiums  returned  by  mutual  life  insurance 
companies  to  their  poUcy-holders  be  considered  as  dividends  or  profits 
under  this  act—Act  of  June  30, 1864,  §  120. 

Nor  shall  the  portion  of  premiums  returned  by  mutual  life  insurance 
companies  to  their  policy-holders,  nor  the  semi-annual  interest  allowed 
or  paid  to  the  depositors  in  savings  banks  or  savings  institutions,  be  con- 
sidered as  dividends. — Act  of  July  13,  1866,  §  1. 

When  a  debt  is  canceled  by  the  consolidation  of  the  debtor 
and  creditor  companies,  it  is  paid,  but  presumably  not  paid  out 
of  earnings  or  profits,  and  no  tax  is  collectible  thereon. 

IT.  S,  V.  Louisville,  etc.,  R.  E.,  33  Fed.  R.  829  (1888),  U.  S. 
Cir.  Ct.,  Dist.  Ky.,  Bare,  J. 

An  insurance  company  granted  an  annuity  in  consideration 
of  a  lump  sum  paid  at  the  time  of  granting  the  annuity.  Held, 
that  the  annuities  were  not  "payable  out  of  profits"  and 
therefore  not  taxable. 

Greshxim  Life  Asaurajice  Sac,  v.  Styles,  (1892)  App.  Cas.  809, 
House  of  Lords,  reversing  s.  c,  L.  R.  25  Q.  B.  Div.  351  (1890)» 
and  s.  c,  L.  R.  24  Q.  B.  D.  500  (1890). 

"  An  annuity  to  the  widow  of  a  deceased  partner,  interest  on 
capital  advanced  by  a  partner,  or  upon  money  borrowed  for 
the  purposes  of  the  business,  are  truly  payable  out  of  profits 
earned,  and  therefore  ought  not  to  be  deducted  in  estimating 
the  income  yielded  by  the  business."  Ibid.,  Lord  Watson,  at 
p.  320. 

In  determining  the  amount  of  taxable  gains  of  a  corporation 
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under  Section  120  of  the  Act  of  June  30,  1864,  only  such  losses 
as  were  ascertained  and  settled  during  the  period  covered  by 
the  return  can  be  deducted. 

Ruling,  3  I.  R.  R.  100. 

In  determining  the  net  profits  of  a  national  bank  under  sec- 
tions 120  and  121,  the  amount  of  semi-annual  tax  on  the  capital 
circulation  on  deposits  paid  by  the  bank  during  the  period 
covered  by  the  returns  of  such  profits,  may  be  deducted  the 
same  as  other  expenses,  but  no  deduction  should  be  made  on 
account  of  the  tax  of  five  per  cent,  withheld  from  dividends 
paid  upon  surplus  funds. 

Hiding^  5  I.  R.  R.  74. 

In  determining  the  amount  of  tax  upon  the  net  gains  of  the 
corporations  mentioned  in  section  120  and  122,  no  deduction 
should  be  made  on  account  of  that  part  of  the  earnings,  being 
the  interest  upon  railroad  bonds  owned  by  them,  upon  which 
a  tiix  has  been  withheld ;  or  on  account  of  tax  withheld  by 
other  corporations  from  dividends  payable  to  them.  The  law 
does  not  authorize  any  other  deduction  from  the  tax  on  divi- 
dends and  surplus  profits,  net  gains,  than  that  for  tax  once 
paid  by  the  same  corporation  on  that  part  of  its  surplus  funds 
which  is  taken  to  complete  dividends. 

Riding,  5  I.  R.  R.  91. 

Insurance  companies  in  ascertaining  the  amount  of  their 
taxable  gross  receipts  for  premiums  and  assessments,  cannot 
deduct  the  amounts  paid  for  re-insurance. 

Ruling,  3  I.  R.  R.  13. 

Section   32. 

That  nothing  herein  contained  shall  apply  to  states,  counties, 
or  municipalities ; 

And  all  national,  state,  county,  school,  and  municipal  taxes  *  *  shall 
be  deducted.— §  28,  ante,  p.  208. 

All  state,  county,  municipal,  and  town  taxes  paid  by  corporationa, 
comiianies,  or  associations  shall  be  included  in  the  operating  and  business 
expenses  of  such  corporations,  companies,  or  associations. — g  82,  pont, 
p.  361. 

Provided,  that  salaries  due  to  state,  county,  or  municipal  officers  shall 
be  exempt  from  the  income  tax  herein  levied. — §  33,  post,  p.  36.5. 

That  consuls  of  foreig:n  countries  in  the  United  States,  who  are  not 
citizens  thereof,  shall  be,  and  hereby  are,  exempt  from  any  income  tax 
imix)sed  by  this  act  which  may  be  derived  from  their  official  emoluments. 


348       The  Statute  Annotated. 

When  a  corporation  has  actually  made  dividends  from  its 
profits  or  property  without  formally  declaring  them,  by  adding 
them  to  the  stock  of  the  shai^eholder,  or  where  it  has  declared 
dividends  and  returned  them,  whether  earned  or  not,  the  sum 
thus  added  to  the  stock  of  the  shareholders,  or  the  sum  thus 
declared  and  se.t  apart  to  him,  becomes  the  measure  of  the  tax, 
the  legislative  intent  being  to  make  the  profit  transferred  by 
the  corporation  to  its  shareholders  from  its  treasury  or  prop- 
erty the  measure  of  taxation  of  its  capital.  Hence,  it  is  clear 
that  a  mere  nominal  or  arithmetical  increase  of  the  shares, 
without  a  transfer  to  the  shareholders  of  anything  out  of  the 
treasury  or  property  of  the  corporation,  is  not  a  dividend  or 
profit  either  made  or  declared.     /So  hdd  of  watered  stock. 

Commonwealth  v.  Pittsburgh,  etc,  R.  7?.,  73  Pa.  St.  84  (1878). 

When  the  profits  of  a  bank  are  applied  in  payment  of  its 
stock,  such  payments  are  dividends,  and  taxable  as  such. 

State  V.  Farmers'  Bank,  11  Oh.  94  (1841). 

A  corporation  began  with  a  capital  of  $100,000,  which  was 
increased  to  $1,000,000  out  of  its  profits,  the  increase  being 
invested  in  improvements  and  enlargement  of  its  business. 
Held,  that  $900,000  increase  was  taxable  as  dividends. 

Lehigh,  etc.,  Co,  v.  Commonwealth,  bb  Pa.  St.  448  (1867). 

When  a  contract  is  made  with  certain  trustees  to  build  a 
niilroad  and  divide  the  profits  among  the  stockholders  of  a 
certain  corporation,  which  guarantees  the  trustees  against  loss, 
and  agrees  to  advance  funds  and  receive  a  commission,  A«W 
tliat  the  profits  received  by  the  trustees  and  distributed  among 
the  stockholders  are  not  taxable  as  dividends  of  the  corporation. 

Credit  Mobilier  v.    Commonwealth,  G7  Pa.  St.  233  (1870). 

A  statute  exempting  the  "stock"  of  a  corporation  exempts 
also  tlie  "gross  income."  Such  income  undistributed  is  the 
property  of  the  corporation. 

State  ex  rel,  v.  Hood,  15  Rich.  177  (ISG^),     S.  Car.  Ct.  App. 

The  profits  of  a  corporation  may  include  a  sum  distributable 
to  customers  instead  of  to  the  shareholdei's.  So  held,  when 
an  insurance  company,  in  consideration  of  increased  premiums 
paid,  agreed  to  return  to  the  insured  two-thirds  of  whatever 
"gross- profits"  the  company  sliould  have  received  from  such 
premiums  at  the  end  of  every  five  years,  which  two-thii*ds  are 
taxable. 
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La9t  V.  London  Assurance  Co.y  L.  R.  10  App.  Cas.  438 
(1885),  reversing  s.  c.  12  Q.  B,  D.  389  (1884),  Day,  J.,  and  14 
Q.  B.  Div.  245  (1884). 

"  The  question  is  very  important.  ♦  ♦  ♦  If  the  contention  of 
the  Crown  is  right,  income  tax  will  be  payable  in  all  cases  in 
which  employers  have  agreed  with  employed  that,  besides  fixed 
wages,  the  employed  shall  receive  what  is  called  a  share  of  the 
pit)fits.  The  income  tax  will  apply  to  co-operative  societies 
strictly  so-called,  and  be  payable  on  a  sum  falsely  called  profits, 
with  no  deduction  of  the  wages  contingently  payable  to  work- 
men, if  gross  profits  enable  them  to  be  paid.  ♦  ♦  *  I  think  it 
would  be  most  disastrous,  and  most  unreasonable."  IMd. 
Lord  Bramwell,  dissenting,  at  p.  448. 

The  surplus  over  expenses  of  premiums  paid  in  by  the  men)- 
bers  of  a  mutual  insurance  company  was  redistributed  to  the 
members.  Ileld^  not  taxable.  Distii^uisbing  J[^«<  v.  London 
Assurance  Co,y  L.  R.  10  App.  Cas.  (1885). 

A^.  Y.  Life  Lis.  Co.  v.  Styles,  L.  R.  14  App.  Cas.  381  (1889), 
H.  L. 

"  Several  persons  contribute  sums  towards  a  book  club  to 
continue  for  a  year.  At  the  end  of  the  year  the  expenses  are 
less  than  the  fund.  Are  the  amounts  returned  'profits'?" 
JbUL,  Lord  Bramwkll,  arguefidoy  at  p.  387. 

When  a  tax  is  on  capital  stock  measured  by  dividends,  the 
corporation  Ciinnot  deduct  from  a  declared  dividend  the  amount 
contributed  by  stockholders  to  meet  losses. 

Columbia  Conduit  Co.  v.  Commonwealth,  90  Pa.  St.  307  (1879). 

Dividends  declared  and  paid  during  the  current  year  become 
income  of  shareholders.  It  is  double  taxation  to  tax  tliera  as 
income  of  the  shareholder,  and  again  as  income  of  the  corpora- 
tion. 

JBoard  of  Revenue  v.  Montgomery  Gas  Light  Co.,  44  Ala.  264 
(1874). 

Net  income  of  a  corporation  is  liable  to  taxation  whether 
declared  in  dividends  or  not. 

Commonwealth  v.  Ocean  Oil  Co.,  59  Pa.  St.  61  (1868). 

A  sum  paid  by  a  loan  society  as  interest  to  its  depositors  is 
taxjible. 

Mers4ty  Loan,  etc.,  Soc.  v.  Wootton^  4  Times  L.  R.  164  (1887), 
Q.  B.  Div. 
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When  a  corporation  declares  a  dividend  payable  in  gold,  the 
tiix  upon  such  dividends  must  be  paid  in  gold  or  its  equivalent 
in  currency. 

Ruling,  2  I.  R.  R.  100. 

Tliere  is  no  tax  on  the  mere  doubling  of  the  shares  of  a  cor- 
poration when  no  more  property  is  represented  by  the  addi- 
tional number  of  shares  than  before  the  addition  was  made. 
On  an  increase,  where  the  new  shares  represent  the  gains  of  the 
company  made  during  the  year  and  added  to  the  capital,  a  tax 
should  be  assessed. 

Ruling,  1  I.  R.  R.  188. 

Where  a  stock  dividend  is  in  reality  a  division  of  the  accumu- 
lated earnings  of  several  years,  so  much  of  the  amount  as  is 
clearly  shown  to  the  .assessor  to  be  due  to  the  profits  of  pre- 
vious years  may  be  omitted  from  the  return.  Such  stock 
should  be  returned  at  its  par  value  if  it  remain  unsold;  other- 
wise at  its  actual  value. 

Ruling,  1  I.  R.  R.  155. 

The  profits  acquired  by  the  winding  up  of  a  corporation, 
and  the  division  of  its  assets,  are  taxable  as  income. 

Ruling,  2  I.  R.  R.  138. 

Although  sections  120  and  122  of  the  Act  of  June  80,  1864, 
clearly  contemplate  that  the  Government  shall  receive  five  per 
cent,  of  the  whole  amount  paid  out  by  any  of  the  companies 
enumerated  on  account  of  dividends  or  interest  upon  bonds,  it 
has  been  contended  by  some  companies  that  as  they  were 
merely  authorized  and  not  required  to  withhold  the  tax  from 
such  dividends  or  interest,  it  was  competent  for  them  to  pay 
the  tux,  and  charge  the  same  to  their  expense  account,  and 
make  the  payment  to  the  stockholder  or  bondholder  free  of  tax. 
The  result  of  this  construction  is  to  give  the  Government  five 
dollars  for  every  one  hundred  dollars  paid  to  the  stockliolder, 
instead  of  five  dollars  for  every  ninety-five  dollars  thus 
paid. 

When  the  company  adopts  that  construction,  the  deduction 
provi<led  for  in  the  116th  and  117th  sections,  should  not  be 
allowed. 

Ruling,  1  I.  R.  R.  116. 

Whenever  a  stockliolder  makes  his  income  return  under 
section   116,  he  should  return  as  his  income  from  dividends,  not 
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only  the  $95  from  $100  paid  to  him  by  the  company,  but  also 
the  $5  paid  for  him  to  the  Grovernment. 

For  example : 

A's  dividend  or  share  of  the  profits  in  a  railroad  company- 
is  $4,000.  Of  that  sum  the  company  withholds  and  pays  into 
the  Government  five  per  cent.,  that  is  $200,  the  remaininj^ 
$3800  is  paid  to  A.  In  addition  to  income  from  dividends,  he 
has  an  income  of  $800  from  other  sources.  From  this  he  is 
entitled  to  deduct  $600,  leaving  $200  Jis  taxable  income  from 
other  sources.  To  this  add  the  $3,800  received  directly  from 
the  company,  and  he  has  a  taxable  income  of  $4,000.  Five 
per  cent,  upon  that  sum  is  $200.  From  this  deduct  the  $200 
withheld  by  the  company  and  nothing  remains.  The  Govern- 
ment has  received  no  tax  whatever  from  the  $200  taxable  in- 
come from  other  sources. 

Ruling,  2  I.  R.  R.  100. 

Where  a  savings  bank  credits  its  depositors  with  interest, 
the  amount  thus  credited  should  be  treated  as  a  deposit  and 
returned  accordingly. 

Rxding,  2  I.  R.  R.  92. 

Interest  paid  to  depositors  by  savings  bank  is  considered  a 
dividend,  and  the  tax  should  be  withheld  therefrom,  and  paid 
to  the  Government. 

Ruling,  2  I.  R.  R.  36. 

Section  82. 

Or  carried  to  the  aooount  of  any  flmd, 

And  on  all  undistributed  sums,  or  sums  made  or  added  during  the  year 
to  their  surplus  or  contingent  funds. — Act  of  June^O,  1864,  §  120 ;  Act  of 
July  13,  1866,  §  1. 

Carried  to  the  account  of  any  fund.— Ac^  of  June  30,  1864,  §  122  ;  Act 
of  July  \,  1866,  §1. 

Under  the  Act  of  June  30,  1864,  as  amended  by  the  Act  of 
July  13, 1866,  the  tax  was  upon  profits,  not  earnings,  "  carried  to 
the  account  of  any  fund  or  used  for  construction."  aSo  held, 
where  against  sums  carried  to  the  account  of  some  fund  or 
used  for  construction,  the  corporation  claimed  to  offset  items 
1,  for  loss  and  depreciation  of  book  accounts;  2,  depreciation 
in  the  value  of  bonds ;  3,  depreciation  in  the  value  of  "  the 
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street  connection  track " ;  4,  losses  on  a  purchase  of  capital 
stock,  wliich  offsets  were  allowed. 

Little  Miami,  etc.,  R,  R.  v.  U.  S.,  108  U.  S.  277  (1882),  Wajte, 
C.  J.,  reversing  IT,  /S\  v.  Zittle  Miami^  etc.^  R.  A,  1  Fed.  R.  700 
(1880),  U.  S.  Cir.  Ct.,  S.  Dist.  Oh.,  Swing,  J. 

The  act  divided  the  income  of  the  rail  roads  into :  1,  dividends ; 
2,  interest  paid  in  the  oi-dinary  way ;  S,  profits  used  for  oon- 
stmction  or  carried  to  some  fund,  and  to  ascertain  those 
amounts,  '*the  law  evidently  contemplated  an  annual  state- 
ment of  accounts  and  an  annual  striking  of  halances  between 
gains  and  losses.'*  The  hist  are  not  ascertainable,  and  conse- 
quently the  tax  is  not  assessable,  without  such  annual  state- 
ments.   Jbid, 

A  complaint  in  an  action  for  unpaid  taxes  brought  by  the 
United  States  under  §  121  of  the  Act  of  June  30, 1864,  is  demur- 
rable unless  it  contains  an  averment  that  the  defendant 
"  neglected  or  omitted  to  make  any  dividends  or  additions  to 
its  surplus  or  contingent  funds." 

IT,  S,  V.  Central  National  Rank,  10  Fed.  R  612  (1882>,  U.  S. 
Dist.  Ct.,  S.  Dist.  N.  Y.,  Brown,  J. 

"  To  constitute  a  cause  of  action  under  this  section  (§  120  of 
the  Act  of  June  80,  1864),  the  complahit  is  sufficient,  if  it  aver 
either  a  dividend  declared  or  the  earning  of  profits,  which  in- 
stead of  being  divided,  have  gone  to  increase  the  surplus  fund 
of  the  corponition." 

Benedict,  J.,  in  IT,  S,  v.  Rrooklyn,  etc,  R.  i?.,  14  Fed.  R. 
284  (1884),  U.  S.  Dist.  Ct.,  E.  Dist.  N.  Y. 

The  tax  accrues  \\\yo\\  all  sums  "made  or  added  ♦  ♦  ♦  to 
surplus  or  contingent  funds,  at  the  moment  of  addition,  and  is 
not  diminished  by  a  subsequent  loss  of  the  whole  or  a  part  of 
the  fund,"  e.  g.,  by  embezzlement. 

Solicitor  General  jPhiilips,  14  Op.  Att.  Gen.  643  (1874). 

There  is  an  addition  to  such  funds  under  the  foregoing  nile 
whenever  the  bank  has  actual  earnings  which,  at  the  date  of 
the  list  or  return,  should  be  added.    Jbid. 

An  Indian  government  for  the  sake  of  having  a  railway 
through  its  dominions  agreed  to  pay  an  English  company  an 
annuity  of  5  per  cent,  on  its  capital,  of  which  the  company  was 
to  distribute  a  part  as  interest  on  its  capital  and  a  part  into  a 
sinking  fund.    Held^  the  latter  part  is  subject  to  the  income 
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mzam  State  Ry.  Co.  v.  Wyatt,  L.  R.  24  Q.  B.  D.  548  (1890). 

Sums  carried  to  the  account  of  a  repair  fund  come  within 
the  clause  as  to  profits  carried  to  the  account  of  any  fund  or 
used  for  construction. 

Ruling,  2  I.  R.  R.  100. 

SEcrnoN   32. 
Or  used  for  construction,  enlargement  of  plant, 

No  deduction  shall  be  made  for  any  amount  paid  out  for  new  buildings 
permanent  improvements  or  betterments,  made  to  increase  the  value  of 
any  property  or  estate. — §  28,  ante,  p.  803. 

Above  actual  operating  and  business  expenses,  including  expenses  for 
materials  purchased  for  manufacture  or  bought  for  re-sale. — §  32,  ante, 
p.  332,  et  aeq. 

Or  used  for  construction. — Act  of  June  30,  1864,  §  122. 

Profits  "used  for  construction"  were  distinguished  from 
profits  "  carried  to  the  account  of  any  fund  "  in  the  Act  of  June 
30,  1864  ;  in  the  Act  of  July  14,  1870,  the  latter  were  included, 
but  the  former  not.  Ifeldy  therefore,  that  profits  used  for  con- 
struction were  not  taxable  under  that  act. 

Marquette,  etc,  R.  R,  Co.  v.  IT.  S.,  128  U.  S.  722  (1887), 
Waite,  C.  J.,  reversing  W.  S.  v.  Marquette,  etc.,  R.  R.,  17  Fed. 
R.  719  (1883),  U.  S.Cir.  Ct,  W.  Dist.  Mich.,  Withey,  J. 

Profits  "  used  for  construction  "  does  not  include  earnings 
expended  in  keeping  the  property  up  to  its  normal  condition. 
So  Jield,  of  earnings  expended  in  building  a  stone  bridge  in 
place  of  an  old  wooden  one  deemed  insecure. 

Grant  v.  Hartford^  etc.,  R.  R.,  93  U.  S.  225  (1876),  Bradley, 
J.,  aflflrming  Hartford,  etc.,  R.  .R  y.  Grant,  9  Blatchf.  542 
(1872),  U.  S.  Cir.  Ct,  Dist.  Conn.,  Shipman,  J. 

Sed  qucere,  of  the  increase  in  value  of  the  new  bridge  over 
the  old  one  ?    Ibid. 

Semble,  that  where  the  new  bridge  is  more  costly  than  the 
old,  the  increase  of  value  is  profits  used  in  construction. 
Ibid. 

Where  the  increase  of  value  came  from  a  fund  devoted  to 

general  repairs  of  a  plant,  so  that  it  is  merely  "  withholding 

proper  expenditure  from  one  portion  of  the  line  and  devoting 

it  to  another,"  held,  that  such  expenditure  is  not  part  of  the 

"  profits  used  in  construction."     Ibid. 
23 
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Net  earnings,  whether  carried  to  construction  account  or 
devoted  to  payment  of  interest  on  subsidy  bonds,  issued  to  the 
corporation  by  the  United  States,  are  taxable  under  the  Act  of 
June  30,  1864,  as  amended  by  the  Act  of  July  13,  1866. 

Sioux  City,  etc,,  U,  R.  v.  U,  S.,  110  U.  S.  205  (1884),  Bbad- 

LEY,  J. 

"  Net  earnings,"  as  used  in  a  stipulation  of  counsel,  construed 
to  mean  "  all  profits  *  *  *  carried  to  the  account  of  any  fund 
or  used  for  construction."     Ibid, 

Section  32. 

Or  any  other  expenditiire  or  investment  i>aid  firom  the  net  an- 
nual profits  made  or  acquired  by  said  corporations,  oom- 
panies,  or  associations. 

Nor  shall  ttie  portion  of  premiums  returned  by  mutual  life  insurance 
companies  to  their  policy-holders  be  considered  as  dividends  or  profits 
under  this  act.— -4c<  of  June  30, 1864,  §  120. 

Nor  shall  the  portion  of  premiums  returned  by  mutual  life  insurance 
companies  to  their  poUcy-holders,  nor  the  semi-annual  interest  allowed 
or  paid  to  the  depositors  in  savings  banks  or  savings  institutions,  be  con- 
sidered as  dividends. — Act  of  July  13,  1866,  §  1. 

When  a  debt  is  canceled  by  the  consolidation  of  the  debtor 
and  creditor  companies,  it  is  paid,  but  presumably  not  paid  out 
of  earnings  or  profits,  and  no  tax  is  collectible  thereon. 

U.  kS\  v.  Louisville,  etc,  R,  R.,  33  Fed.  R.  829  (1888),  U.  S. 
Cir.  Ct.,  Dist.  Ky.,  Barb,  J. 

An  insurance  company  granted  an  annuity  in  consideration 
of  a  lump  sum  paid  at  the  time  of  granting  the  annuity.  Mekl, 
that  the  annuities  were  not  "payable  out  of  profits"  and 
therefore  not  taxable. 

Gresharn  Life  Assurance  Soc,  v.  Styles,  (1892)  App.  Cas.  309, 
House  of  Lords,  reversing  s.  c,  L.  R.  25  Q.  B.  Div.  351  (1890), 
and  s.  c,  L.  R.  24  Q.  B.  D.  500  (1890). 

"  An  annuity  to  the  widow  of  a  deceased  partner,  interest  on 
capital  advanced  by  a  partner,  or  upon  money  borrowed  for 
the  purposes  of  the  business,  are  truly  payable  out  of  profits 
earned,  and  therefore  ought  not  to  be  deducted  in  estimating 
the  income  yielded  by  the  business."  Ibid.,  Lord  Watson,  at 
p.  320. 

In  determining  the  amount  of  taxable  gains  of  a  corporation 
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under  Section  120  of  the  Act  of  June  30,  1864,  only  such  losses 
as  were  ascertained  and  settled  during  the  period  covered  by 
the  return  can  be  deducted. 

Muling,  3  I.  R.  R.  100. 

In  determining  the  net  profits  of  a  national  bank  under  sec- 
tions 120  and  121,  the  amount  of  semi-annual  tax  on  the  capital 
circulation  on  deposits  paid  by  the  bank  during  the  period 
covered  by  the  returns  of  such  profits,  may  be  deducted  the 
same  as  other  expenses,  but  no  deduction  should  be  made  on 
account  of  the  tax  of  five  per  cent,  withheld  from  dividends 
paid  upon  surplus  funds. 

Ruling,  5  I.  R.  R.  74. 

In  determining  the  amount  of  tax  upon  the  net  gains  of  the 
corporations  mentioned  in  section  120  and  122,  no  deduction 
sliould  be  made  on  account  of  that  part  of  the  earnings,  being 
the  interest  upon  railroad  bonds  owned  by  them,  upon  which 
a  tiix  has  been  withheld ;  or  on  account  of  tax  withheld  by 
other  corporations  from  dividends  payable  to  them.  The  law 
does  not  authorize  any  other  deduction  from  the  tax  on  divi- 
dends and  surplus  profits,  net  gains,  than  that  for  tax  once 
paid  by  the  same  corporation  on  that  part  of  its  surplus  funds 
which  is  taken  to  complete  dividends. 

Ruling,  5  I.  R.  R.  91. 

Insurance  companies  in  ascertaining  the  amount  of  their 
taxable  gross  receipts  for  premiums  and  assessments,  cannot 
deduct  the  amounts  paid  for  re-insurance. 

RuJtPig,  3  I.  R.  R.  13. 

Section   32. 

That  nothing  herein  contained  shall  apply  to  states,  counties, 
or  municipalities ; 

And  all  national,  state,  county,  Hchool,  and  municipal  taxes  *  *  shall 
be  deducted.— §  28,  aiite,  p.  208. 

All  state,  county,  municipal,  and  town  taxes  paid  by  corporationa, 
coini)anies,  or  associations  shall  be  included  in  the  operating  and  business 
expenses  of  such  corporations,  companies,  or  associations. — g  82,  post, 
p.  361. 

Pn)vided,  that  salaries  due  to  state,  county,  or  municipal  officers  shall 
be  exempt  fn>m  the  income  tax  herein  levied. — S  33,  post,  p.  365. 

That  consuls  of  foreign  c*ountries  in  the  United  States,  wlio  are  not 
citizen.-*  tliereof,  shall  l)e.  and  hereby  are,  exempt  from  any  income  tax 
inilK>sed  by  this  act  which  may  be  derived  from  tlieir  official  emoluments. 
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or  from  property  in  such  countries :  Provided,  that  the  governments 
which  such  consuls  may  represent  shall  extend  similar  exemption  to 
consuls  of  the  United  States.— ^cf  of  June  80,  1864,  §  178  ;  Act  of  July 
14,  1870,  §  14. 

The  salary  of  a  state  officer  is  not  taxable  by  the  United 
States.  So  held^  at  common  law,  of  a  probate  judge  in  Massa- 
chusetts. 

The  Collector  v.  Dat/,  11  Wall.  113  (1870),  U.  S.  Supreme, 
Nelson,  J.,  affirming  Day  v.  Buffintofi,  3  Cliff.  376  (1869), 
U.  S.  Ct.,  Dist.  Mass.,  Clifford,  J. 

So  held^  also,  of  the  salary  of  a  judge  of  a  court  of  a  state, 
whose  salary  was  paid  by  a  city  and  fixed  by  a  county  boanL 

Freedman  v.  Sigd^  5  Chicago  Legal  News,  196  (1872),  U.  S. 
Cir.  Ct.,  S.  Dist.  N.  Y.,  Shipman,  J. 

So  hekl^  also,  of  the  salary  of  a  state's  attorney. 

U,  S,  V.  Ritchie,  4  Chicago  Legal  News,  139  (1872),  U.  S. 
Dist.  Md.,  Giles,  J. 

The  income  of  a  municipal  corporation  is  not  taxable. 

U.  S,  V.  Railroad  Co,,  17  Wall.  322  (1872),  U.  S.  Supreme, 
Hunt,  J. 

Neither  railroads  owned  by  a  state,  or  the  gross  income 
thereof,  or  the  profits  accumulated  therefrom,  or  dividends 
paid  upon  its  bonds  are  subject  to  taxation  under  the  Act  of 
June  30,  1864. 

Attorney  General  Stanbery,  12  Op.  Att.  Gen.  277  (1867). 

Articles  manufactured  by  convict  labor  in  the  penitentiaries 
of  a  state  for  the  use  of  a  state  or  on  account  of  a  state  are 
not  taxable.     Ibid, 

So  ruled,  as  regards  the  Detroit  House  of  Correction,  where 
all  female  prisoners  other  than  those  convicted  of  murder  and 
all  other  convicts  at  the  discretion  of  the  proper  officers  might 
be  confined  instead  of  in  the  state  prison,  and  where  Federal 
prisoners  were  confined. 

Attorney  General  Broioniny,  12  Op.  Att.  Gen.  376  (1868). 

Dividends  accruing  to  the  state  of  Massachusetts  on  stock 
owned  by  it  in  the  Boston  and  Albany  railroad  were  not 
taxable. 

Attorney  General  Ackermaih,  13  Op.  Att.  Gen.  439  (1871). 

Acting  Attorney  General  Browning,  12  Op.  Att.  Gen.  402, 
(1868),  ace. 
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Interest  on  a  loan  payable  by  a  railroad  to  the  city  of  Balti- 
more was  not  taxable. 

Attorney  General  Hoar,  13  Op.  Att.  Gen.  67  (1869). 

A  tax  levied  on  the  average  amount  of  deposits  is  collectible, 
although  part  of  the  deposits  are  state  funds.  The  tax  is  ou 
the  bank  and  not  on  the  state. 

Manhattan  Co.  v.  Blake,  148  U.  S.  412  (1893),  Blatchpoed,  J. 

A  statute  providing  for  taxes  on  incomes  is  constitutional 
under  the  Constitution  of  New  Hampshire,  except  so  far  as  it 
authorizes  a  tax  on  securities  given  to  secure  a  loan  to  the 
United  States. 

Opinion  of  the  Justices,  53  N.  H.  634  (1865). 

No  deduction  should  be  allowed  for  the  proportionate  Interest 
of  shareholders  in  the  stock  or  bonds  of  the  United  States  held 
by  a  corporation. 

Hxding,  4  I.  R.  R.  13. 

A  quasi'^xxbWa  corporation,  organized  for  the  management 
of  docks,  was  required  to  expend  its  income,  after  certain  ex- 
penses of  management,  in  reduction  of  the  principal  of  its  debt, 
by  means  of  a  sinking-fund.  When  the  debt  was  paid,  the 
taxes  were  to  be  reduced  so  as  merely  to  cover  expenses.  Other 
payments  were  forbidden.  Held,  under  an  act  taxing  income 
before  it  should  be  paid  to  creditors  or  stockholders,  that  the 
surplus  of  income  carried  to  the  sinking-fund  was  taxable.  A 
profit  is  a  profit,  irrespective  of  the  mode  of  application. 

Mersey  Docks,  etc,.  Board  v.  Lucas,  L.  R.  8  App.  Cas.  891 
(1893),    House  of  Lords. 

Lmorey  v.  Harbour  Commissioners,  3  Times  L.  Rep.  516 
(1887),  Q.  B.  D.,  ace. 

A  quasi'\iXxh\\G  corporation,  organized  to  supply  a  city  with 
water,  was  empowered  to  levy  water-rates  on  the  citizens  to  an 
amount  sufficient  to  pay  expenses  and  one  per  cent,  of  all  sums 
borrowed,  and  that  percentage  was  to  go  into  a  sinking-fund. 
Held,  that  sums  so  paid  into  the  sinking-fund  were  not  taxable 
as  profits.  The  corporation  is  a  mere  agent  for  the  rate-payers, 
and  they  make  no  profit. 

Glasgoto,  etc.  Commrs,  v.  Inland Bevenue,  2  Ct.  Sess.  (4th  Ser.) 
Cas.  708  (1875).,  Scot.  Ct.  Sess. 

A^ed  qiir^re,  it  appearing  that  the  corporation  was  empowered 
to  sell  water  upon  special  terms  outside  of  the  city,  whether 


358        The  Statute  Annotated. 

the  surplus  arising  upon  such  a  transaction  would  not  be  a 
profit  ?    Ibid 

A  municipal  corporation  receiving  tolls  upon  all  coal  landed 
on  its  beach  or  brought  within  its  limits,  which  by  a  statute 
were  to  be  applied  on  public  works,  held^  taxable  on  the  income 
so  obtained. 

Attorney  OeneraZ  v.  Blacky  L.  R.  6  Ex.  300  (1871),  Exch. 
Chamb.  affirming  s.  c,  Ibid,,  p.  78  (1871),  Ct.  Ex. 

Semble,  otherwise  if  the  tolls  had  fallen  merely  on  the  inhabi- 
tants and  not  on  strangers.     Ibid. 

Section   32. 

Nor  to  corporations,  companies,  or  associations  organiaed  and 
conducted  solely  for  charitable,  religious,  or  educational 
purposes, 

A  hospital,  wholly  self-supporting,  hekl,  not  exempt  as  a 
charitable  corporation,  though  founded  upon  voluntary  contri- 
butions, and  though  the  services  of  the  managers  were  gratui- 
tous and  the  surplus  over  expenses  had  been  devoted  to  charity 
or  to  improvement  of  its  own  resources. 

Needham  v.  Bowers,  L.  R.  21  Q.  B.  D.  436  (1888). 

A  hospital  applied  its  surplus  income  to  the  maintenance  of 
its  poorer  class  of  patients  and  to  perfecting  its  equipment  at  the 
urgent  solicitation  of  the  lunacy  commission.  Held,  such  income 
not  exempt  from  taxation  as  applied  to  charitable  purposes. 

aV^.  Andrein's  IIoHpital  v.  Shearsmith,  L.  R.  19  Q.  B.  D. 
624  (1887). 

The  income  of  a  burial  board  which  was  created  under  a 
statute,  held,  taxable  although  it  was  applied  in  reduction  of  the 
poor-rates  of  the  parish.  It  was  a  joint  enterprise  of  the  parish 
which  was  not  charitable  in  its  nature,  and  was  not  merely  a 
means  to  accomplish  parish  ends,  because  a  profit  was  dis- 
tinctly contemplated. 

Paddington  Burial  Board  v.  ComHussioners,  L.  R.  13  Q. 
B.  D.  9  (1884). 

"  Charitable  purposes  "  applies  to  the  relief  of  poverty,  and  a 
religious  trust  is  therefore  not  exempt  as  devoted  to  chai'itable 
purposes. 

Baird  Trustees  v.  Inhuid  lieoenae,  25  Scot.  L.  R.  533  (1888), 
Sc.  Ct.  Sess. 
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Free  public  libraries  are  not  exempt  as  being  "  literary  or 
scientific  institutions." 

Andrews  v.  Mayor^  etc.y  of  Bristol^  61  L.  J.  R,  N.  S.  Q.  B. 
715  (1892). 

A  society  of  engineers,  the  income  of  which  is  in  fact  appro- 
priated to  the  promotion  of  science,  and  not  for  the  promotion  of 
the  professional  interest  or  advantage  of  its  members,  although 
such  interest  or  advantage  is  incidentally  promoted,  is  exempt 
under  a  statute  exempting  income  '^  legally  appropriated  and 
applied  *  *  for  the  promotion  of  science." 

Commissioners  of  Inland  Hevenue  v.  F^orrest^  L.  R.  15  App. 
Cas.  334  (1890),  H.  L.,  affirming  Matter  of  Institution  of  Civil 
Engineers,  20  Q.  B.  Div.  621  (1888),  which  reversed  s.  c,  19 
Q.  B.  D.  610  (1887). 

The  income  of  a  trust  of  which  a  half  was  to  be  devoted  to 
the  support  of  Moravian  missionary  establishments,  one-fourth 
to  thesupportof  children  of  Moravian  ministers,  and  one-fourth 
to  the  support  of  single  persons  of  the  Moravian  faith,  held, 
exempt  as  devoted  to  "  charitable  purposes." 

Queen  ex  rel.  Pemsel  v.  Commissioners,  L.  R.  22  Q.  B.  Div. 
296  (1888). 

Lord  EsHEB,  M.  R.,  and  Lopes,  L.  J.,  put  their  decision  on 
the  ground  that  the  words  "  charitable  purposes  "  were  to  be 
taken  in  their  popular  signification  of  aid  to  the  poor,  and  that 
tlie  trust  in  question  was  within  that  definition. 

Fry,  L.  J.,  however,  decided  on  the  ground  that  by  those 
words  was  intended  the  technical  meaning  which  included  all 
the  uses  mentioned  in  statute  43  Eliz.  C.  4. 

Commissioners  v.  Pemsel,  (1 891)  App.  Cas.  531,  adopting  Fry's 
view,  Lord  Halsbury,  L.  C,  and  Lord  Bramwell,  dissenting. 

But  see  Commissioners  v.  Scott,  (1892)  2  Q.  B.  Div.  152, 
affirming  Matter  of  Bootham  Ward  Strays,  60  L.  J.  R.  N.  S. 
Q.  B.  612  (1891). 
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the  surplus  arising  upon  such  a  transaction  would  not  be  a 
profit  ?    Ibiil 

A  municipal  corporation  receiving  tolls  upon  all  coal  landed 
on  its  beach  or  brought  within  its  limits,  which  by  a  statute 
were  to  be  applied  on  public  works,  held^  taxable  on  the  income 
so  obtained. 

Attorney  Oeneral  v.  Blacky  L.  R,  6  Ex.  300  (1871),  Exch. 
Chamb.  affirming  s.  c,  Ihid,^  p.  78  (1871),  Ct.  Ex. 

Semble^  otherwise  if  the  tolls  had  fallen  merely  on  the  inhabi- 
tants and  not  on  strangers.     Ibid, 

Section   32. 

Nor  to  oorporations,  companies,  or  associations  organised  and 
conducted  solely  for  charitable,  religious,  or  educational 
purposes, 

A  hospital,  wholly  self-supporting,  hdd^  not  exempt  as  a 
charitable  corporation,  though  founded  upon  voluntary  contri- 
butions, and  though  the  services  of  the  managers  were  gratui- 
tous and  the  surplus  over  expenses  had  been  devoted  to  charity 
or  to  improvement  of  its  own  resources. 

NeedJuim  v.  Bowers,  L.  R.  21  Q.  B.  D.  436  (1888). 

A  hospital  applied  its  surplus  income  to  the  maintenance  of 
its  poorer  class  of  patients  and  to  perfecting  its  equipment  at  the 
urgent  solicitation  of  the  lunacy  commission.  Held,  such  income 
not  exempt  from  taxation  as  applied  to  charitable  purposes. 

*S'^.  Andrew^ s  Hospital  v.  jShearsmith,  L.  R.  19  Q.  B.  D. 
624  (1887). 

The  income  of  a  burial  board  which  was  created  under  a 
statute,  held,  taxable  although  it  was  applied  in  reduction  of  the 
poor-rates  of  the  parish.  It  was  a  joint  enterprise  of  the  parish 
which  was  not  charitable  in  its  nature,  and  was  not  merely  a 
means  to  accomplish  parish  ends,  because  a  profit  was  dis- 
tinctly  contemplated. 

Paddington  Burial  Board  v.  Couunissioners,  L.  R.  13  Q. 
B.  D.  9  (1884). 

"  Charitable  purposes  "  applies  to  the  relief  of  poverty,  and  a 
religious  trust  is  therefore  not  exempt  as  devoted  to  charitable 
purposes. 

Baird  Trustees  v.  Inkuid  BtKenne,  25  Scot.  L.  R.  533  (1888), 
Sc.  Ct.  Sess. 
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Free  public  libraries  are  not  exempt  as  being  "  literary  or 
scientific  institutions." 

Andrews  v.  May  or ^  etc,y  of  Bristol,  61  L.  J.  R.  N.  S.  Q.  B. 
715  (1892). 

A  society  of  engineers,  the  income  of  which  is  in  fact  appro- 
priated to  the  promotion  of  science,  and  not  for  the  promotion  of 
the  professional  interest  or  advantage  of  its  members,  although 
such  interest  or  advantage  is  incidentally  promoted,  is  exempt 
under  a  statute  exempting  income  "  legally  appropriated  and 
applied  ♦  ♦  for  the  promotion  of  science." 

Commissioners  of  Inland  Revenue  v.  Forrest,  L.  R.  15  App. 
Cas.  334  (1890),  H.  L.,  affirming  Matter  of  Institutiofi  of  Civil 
Engineers,  20  Q.  B.  Div.  621  (1888),  which  reversed  s.  c,  19 
Q.  B.  D.  610  (1887). 

The  income  of  a  trust  of  which  a  half  was  to  be  devoted  to 
the  support  of  Moravian  missionary  establishments,  one-fourth 
to  thesupportof  children  of  Moravian  ministers,  and  one-fourth 
to  the  support  of  single  persons  of  the  Moravian  faith,  held, 
exempt  as  devoted  to  "  charitable  purposes." 

Queen  ex  rel.  Pemsel  v.  Commissioners,  L.  R.  22  Q.  B.  Div. 
296  (1888). 

Lord  EsHEB,  M.  R.,  and  Lopes,  L.  J.,  put  their  decision  on 
the  ground  that  the  words  "  charitable  purposes  "  were  to  be 
taken  in  their  popular  signification  of  aid  to  the  poor,  and  that 
the  trust  in  question  was  within  that  definition. 

Fry,  L.  J.,  however,  decided  on  the  ground  that  by  those 
words  was  intended  the  technical  meaning  which  included  all 
the  uses  mentioned  in  statute  43  Eliz.  C.  4. 

Commissioners  v.  Pemsel,  (1891)  App.  Cas.  531,  adopting  Fry's 
view,  Lord  Halsbury,  L.  C,  and  Lord  Bramwell,  dissenting. 

But  see  Commissioners  v.  Scott^  (1892)  2  Q.  B.  Div.  152, 
affirming  Matter  of  Bootham  Ward  Strays,  60  L.  J.  R.  N.  S. 
Q.  B.  612  (1891). 
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SBcmoN  82. 

Inoluding  fraternal  benefloiary  sooietieSy  orders,  or  assooia- 
tions  operating  upon  the  lodge  system  and  providing  for  the 
payment  of  life,  siok,  accident,  and  other  benefits  to  members 
of  such  societies,  orders,  or  associations  and  dependents  of 
such  members  ;  nor  to  the  stocks,  shares,  ftmds,  or  securities 
held  by  any  fiduciary  or  trustee  for  charitable,  religious,  or 
educational  purposes ;  nor  to  building  and  loan  associations, 
or  companies  which  make  loans  only  to  their  shareholders ; 
nor  to  such  savings  banks,  savings  institutions  or  societies 
as  shall,  first,  have  no  stockholders  or  members  except  de- 
positors and  no  capital  except  deposits;  secondly,  shall 
not  receive  deposits  to  an  aggregate  amount  in  any  one  year, 
of  more  than  one  thousand  dollars  from  the  same  depositor ; 
thirdly,  shall  not  allow  an  accumulation  or  total  of  deposits, 
by  any  one  depositor,  exceeding  ten  thousand  dollars; 
fourthly,  shall  actually  divide  and  distribute  to  its  deposi- 
tors, ratably  to  deposits,  all  the  earnings  over  the  necessary 
and  prox>er  expenses  of  such  bank,  institution,  or  society, 
except  such  as  shall  be  applied  to  surplus ; 

An  entry  in  a  pass-book  is  a  certificate  of  deposit  under  the 
Act  of  June  30,  1864,  as  amended  by  the  Act  of  July  13, 
1866. 

Oidton  v.  Savings  Institution,  17  Wall.  109  (1872),  IT.  S. 
Supreme,  Clifford,  J. 

Section  82. 

Fifthly,  shall  not  possess,  in  any  form,  a  surplus  flmd  exceed- 
ing ten  per  centum  of  its  aggregate  deposits ;  nor  to  such 
savings  banks,  savings  institutions,  or  societies  composed  of 
members  who  do  not  participate  in  the  profits  thereof  and 
which  pay  interest  or  dividends  only  to  their  depositors ; 

A  bank  having  no  capital  received  deposits  subject  to  check 
but  not  bearing  interest.  The  fund  to  meet  check  it  kept  in  a 
Boston  bank  which  allowed  interest.  Held,  such  bank  was 
not  within  the  exemption  of  banks  receiving  deposits  to  be 
loaned  or  invested  for  the  sole  benefit  of  the  parties  making 
such  deposits. 

Attorney  General  Devens,  15  Op.  Att.  Gen.  452  (1878). 
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SEcrnoN  32. 

Nor  to  that  part  of  the  business  of  any  savings  bank,  institu- 
tion, or  other  similar  association  having  a  capital  stock,  that 
is  conducted  on  the  mutual  plan  solely  for  the  benefit  of  its 
depositors  on  such  plan,  and  which  shall  keep  its  accounts 
of  its  business  conducted  on  such  mutual  plan  separate  and 
apart  from  its  other  accounts.  Nor  to  any  insurance  com- 
pany or  association  which  conducts  all  its  business  solely 
upon  the  mutual  plan,  and  only  for  the  benefit  of  its  policy- 
holders or  members,  and  having  no  capital  stock  and  no 
stock  or  shareholders. 

Section  82. 

And  holding  all  its  property  in  trust  and  in  reserve  for  its 
policy-holders  or  members ;  nor  to  that  part  of  the  business 
ofanyinsurance  company  having  a  capital  stock  and  stock 
and  shareholders,  which  is  conducted  on  the  mutual  plan, 
separate  firom  its  stock  plan  of  insurance,  and  solely  for  the 
benefit  of  the  policy-holders  and  members  insured  on  said 
mutual  plan  and  holding  all  the  property  belonging  to  and 
derived  from  said  mutual  part  of  its  business  in  trust  and  re- 
serve for  the  benefit  of  its  policy-holders  and  members  insured 
on  said  mutual  plan.  That  all  State,  county,  municipal,  and 
town  taxes  paid  by  corporations,  comi>anies,  or  associations, 
shall  be  included  in  the  operating  and  business  expenses  of 
such  corporations,  companies,  or  associations. 

Nothing  herein  contained  shall  apply  to  states,  counties,  or  municipali- 
ties.— §  32,  ante,  p.  355. 

And  all  national,  state,  county,  school,  and  municipal  taxes,    *    * 
shall  be  deducted.— §  28,  ante,  p.  298. 

Salaries  due  to  state,  county,  or  municipal  officers  shall  be  exempt 
from  the  income  tax  herein  levied. — g  83,  post,  p.  865. 
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Section  33. 

That  there  shall  be  levied,  oolleoted,  and  paid  on  all  salaries  of 
officers,  or  payments  for  services  to  persons  in  the  civil, 
military,  naval,  or  other  employment  or  service  of  the  United 
States,  includhig  Senators,  Representatives,  and  Delegates 
in  Congress,  when  exceeding  the  rate  of  four  thousand 
dollars  per  annum,  a  tax  of  two  x>er  centum  on  the  excess 
above  the  said  four  thousand  dollars ; 

Except  that  portion  of  the  salary,  compensation,  or  pay  received  for 
services  in  the  civil»  military,  naval,  or  other  service  of  the  United 
States,  including  senators,  representatives,  and  delegates  in  Congress, 
from  which  the  tax  has  been  deducted. — §  28,  antey  p.  292. 

In  cases  where  the  salary  or  other  compensation  paid  to  any  person  in 
the  employment  or  service  of  the  United  States  shall  not  exce^  the  rate 
of  four  thousand  dollars  per  annum,  or  shall  be  by  fees,  or  uncertain,  or 
irregular  in  the  amount  or  in  the  time  during  which  the  same  shall  have 
accrued,  or  been  earned,  such  salary  or  other  compensation  shall  be  in- 
cluded in  estimating  the  annual  gains,  profits,  or  income  of  the  person 
to  whom  the  same  shall  have  been  paid. — §  28,  ante,  p.  807. 

That  on,  and  after  the  first  day  of  August,  eighteen  hundred  and  sixty- 
two,  there  shall  be  levied,  collected »  and  paid,  on  all  salaries  of  officers, 
or  payments,  to  persons  in  the  civil,  military,  naval,  or  other  employ- 
ment or  service  of  the  United  States,  including  senators,  represen- 
tatives, and  delegates  in  Congress,  when  exceeding  the  rate  of  six  hun- 
dred dollars  per  annum,  a  duty  of  three  per  centum  on  the  excess  above 
the  said  six  hundred  dollars. — Acts  of  July  1,  1862,  §  86. 

That  there  shall  be  levied,  collected,  and  paid,  on  all  salaries  of 
officers,  or  payments  for  services  to  persons  in  the  civil,  military,  naval, 
or  otiier  employment  or  service  of  the  United  States,  including  senators, 
representatives,  and  delegates  in  Congress,  when  exceeding  the  rate 
of  six  hundred  dollars  per  annum,  a  duty  of  five  per  centum  on  the  ex- 
cess above  the  said  six  hundred  dollars. — Act  of  June  30,  1864,  §  128  ; 
Act  of  July  13,  1866,  ^  1- 

There  shall  be  levied,  collected,  and  paid,  on  all  salaries  of  officers,  or 
payments  for  services  to  persons  in  the  civil,  military,  naval,  or  other 
service  of  the  United  States,  including  senators,  representatives, 
and  delegates  in  Congress,  when  exceeding  the  rate  of  one  thousand 
dollars  per  annum,  a  tax  of  five  per  centum  on  the  excess  above  the  said 
one  thousand  dollars. — Act  of  March  2, 1867,  §  13. 
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A  law  taxing  the  salaries  of  a  president  of  the  United  States, 
or  judges  of  the  United  States  courts,  who  were  hi  office  at  the 
time  of  its  passage,  would  be  unconstitutional. 

Attorney  General  Hoar,  13  Op.  Att.  Gen.  161  (1869). 

A  law  taxing  the  salaries  of  the  civil  officers  of  the  United 
States,  but  not  specifically  naming  either  the  president  or  the 
judges,  is  not  to  be  construed  as  imposing  a  tax  upon  the  salaries 
of  such  officers  whose  term  of  office  began  after  the  imposition 
of  the  tax.     Jbid. 

"  It  would  not  be  competent  for  Congress  during  his  [the 
president's]  term  of  office,  by  any  repeal  or  diminution  of  the 
tax,  to  increase  the  amount  paid  to  him.  So  that  if  the  law 
imposing  an  income  tax  were  repealed,  the  president  alone,  of 
the  citizens  of  the  country,  would  continue  liable  for  its  pay- 
ment during  the  term  for  which  it  had  been  originally  im- 
posed, if  his  official  term  continued  so  long."     Ibid. 

A  tax  upon  the  salary  of  a  judge  imposed  subsequently 
to  his  appointment  is  not  a  diminution  of  his  salary  so  as  to 
conflict  with  a  constitutional  prohibition  against  diminishing 
salaries  of  judges  during  their  terms  of  office. 

Commissioners  of  Northumberland  Comity  v.  Chapman,  2 
Rawle  (Pa.)  73  (1829). 

The  tax  should  not  be  withheld  from  the  salaries  of  inspec- 
tors of  distilleries. 

Riding,  4  I.  R.  R.  132. 

Section  33. 

And  it  shall  be  the  duty  of  all  pay-masters  and  all  disbursing 
officers  under  the  Government  of  the  United  States,  or  x>er- 
sons  in  the  employ  thereof,  when  making  any  payment  to 
any  officers  or  persons  as  aforesaid,  whose  compensation  is 
determined  by  a  fixed  salary,  or  upon  settling  or  adjusting 
the  accounts  of  such  officers  or  persons,  to  deduct  and  with- 
hold the  aforesaid  tax  of  two  per  centum ;  and  the  pay-roll, 
receipts,  or  account  of  officers  or  persons  paying  such  tax  as 
aforesaid  shall  be  made  to  exhibit  the  fttct  of  such  payment. 

And  it  Ahall  be  the  duty  of  all  paymasters  and  all  disbursing  offioen 
under  the  Government  of  the  United  States,  or  in  the  employ  thereof, 
when  making  any  payments  to  officers  and  persons  as  aforesaid,  or  upon 
settling  and  adjusting  the  accounts  of  such  officers  and  persons*  to  de- 
duct and  withhold  the  aforesaid  duty  of  three  per  centum,  and  shall,  at 
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the  same  time,  make  a  certificate  stating  the  name  of  the  officer  or 
person  from  whom  such  deduction  was  made,  and  the  amount  thereof, 
which  shall  be  transmitted  to  the  office  of  the  Commissioner  of  Internal 
Revenue,  and  entered  as  part  of  the  internal  duties ;  and  the  pay-roll, 
receipts,  or  accounts  of  officers,  or  persons  paying  such  duty,  as  afore- 
said, shall  be  made  to  exhibit  the  fact  of  such  payment. — Act  of  July  1, 
1862,  §  86. 

And  it  shall  be  the  duty  of  all  paymasters,  and  [all — Act  of  July  18, 
1866]  disbursing  officers,  under  the  Government  of  the  United  States,  or 
[persons — Act  of  July  13,  1866]  in  the  employ  thereof,  when  making  any 
payments  to  officers  and  persons  as  aforesaid,  or  upon  settling  and  ad- 
justing the  accounts  of  such  officers,  and  [or — Act  of  July  18,  1866] 
persons,  to  deduct  and  withhold  the  aforesaid  duty  of  five  per  centum, 
and  shall  at  the  same  time  make  a  certificate  stating  the  name  of  the 
officer  or  person  from  whom  such  deduction  was  made,  and  the  amount 
thereof,  which  shall  be  transmitted  to  the  office  of  the  Conunissioner  of 
Internal  Revenue,  and  entered  as  part  of  the  internal  duties  ;  and  the 
pay-roll,  receipts,  or  account  of  officers  or  persons  paying  such  duty,  as 
aforesaid,  shall  be  made  to  exhibit  the  fact  of  such  payment. — Act  of 
June  30,  1864,  §  123  ;  Act  of  July  13,  1866,  §  1. 

And  it  shall  be  the  duty  of  all  paymasters  and  all  disbursing  officers, 
under  the  Government  of  the  United  States,  or  persons  in  the  employ 
thereof,  when  making  any  payment  to  any  officers,  or  persons  as  afore- 
said, whose  compensation  is  determined  by  a  fixed  salary,  or  upon  set- 
tling or  adjusting  the  accounts  of  such  officers  or  persons,  to  deduct  and 
withhold  the  aforesaid  tax  of  five  per  centum,  and  the  pay-roll,  receiptB, 
or  account  of  such  officers,  or  persons  paying  such  tax  as  aforesaid  shaU 
be  made  to  exhibit  the  fact  of  such  payment — Act  of  March  2,  1867, 
§13. 

Section  33. 

And  it  shall  be  the  duty  of  the  accounting  officers  of  the 
Treasury  Department,  when  auditing  the  accounts  of  any 
pay-master  or  disbursing  officer,  or  any  officer  withholding 
his  salary  from  moneys  received  by  him,  or  when  settling 
or  adjusting  the  accounts  of  any  such  officer,  to  require  evi- 
dence that  the  taxes  mentioned  in  this  section  have  been  de- 
ducted and  paid  over  to  the  Treasurer  of  the  United  States, 
or  other  officer  authorized  to  receive  the  same. 

And  it  shall  be  made  the  duty  of  the  several  auditors  of  the  Treasury 
Department,  when  auditing  the  accounts  of  any  paymaster  or  disburs- 
ing officer,  or  when  settling  or  adjusting  the  accounts  of  any  such 
officer,  to  require  evidence  that  the  duties  or  taxes  mentioned  in  this 
section  have  been  deducted  or  paid  over  to  the  Commissioner  of  Internal 
Revenue.— .4cf  of  June  30,  1864,  §  123 ;  Act  of  July  13, 1866,  §  1. 

Provided,  that  payments  of  prize  money  shall  be  regarded  as  income 
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from  salaries,  and  the  duty  thereon  shall  be  adjusted  and  collected  in 
like  manner.— ^cf  of  June  80,  1864,  §  1133 ;  Act  of  July  18,  1866,  §  1 ; 
Act  of  March  2,  1867,  §  18. 

Provided  further,  that  this  section  shall  not  apply  to  payments  made 
to  mechanics  or  laborers  employed  upon  public  works. — Act  of  July  18, 
1866,  %1;  Act  of  March  2, 1867,  §  18. 

And  it  shall  be  the  duty  of  the  accounting  officers  of  the  Treasury  De- 
partment, when  auditing  the  accounts  of  any  paymaster  or  disbursing 
officer,  or  any  officer  withholding  his  salary  from  moneys  received  by 
him,  or  when  settling  or  adjusting  the  accounts  of  any  such  officer,  to 
require  evidence  that  the  taxes  mentioned  in  this  section  have  been  de- 
ducted and  paid  over  to  the  treasurer  of  the  United  States,  or  other 
officer  authorized  to  receive  the  same. — Act  of  March  2,  1867,  §  18. 

And  provided  further,  that  in  case  it  should  become  necessary  for 
showing  the  true  receipts  of  the  (Government  under  the  operation  of  this 
section,  upon  the  books  of  the  Treasury  Department,  the  requisite 
amount  may  be  carried 'from  unappropriated  moneys  in  the  treasury  to 
the  credit  of  said  account ;  and  this  section  shall  take  effect  upon  salary 
and  compensation  for  the  month  of  March,  eighteen  hundred  and  sixty- 
seven.— ^ct  of  March  2,  1867,  §  18. 

Section  38. 

Every-  corporation  which  pays  an  employe  a  salary  or  com- 
pensation exceeding  four  thousand  dollars  per  annum  shall 
report  the  same  to  the  collector  or  deputy  collector  of  his 
district,  and  said  employe  shall  pay  thereon,  suhgect  to  the 
exemptions  herein  provided  for,  the  tax  of  two  per  centum 
on  the  excess  of  his  salary  over  four  thousand  dollars  ; 

And  shall  include  that  portion  of  any  income  or  salary  upon  which  a 
tax  has  not  been  paid  by  the  employer,  where  the  employer  is  required 
by  law  to  pay  on  the  excess  over  four  thousand  dollars. — §  28,  ante,  p.  808. 

Except  that  portion  of  any  salary  upon  which  the  employer  is  required 
by  law  to  withhold,  and  does  withhold  the  tax,  and  pays  the  same  to  the 
officer  authorized  to  receive  the  same. — §  28,  ante,  p.  288. 

Section  38. 

Provided  that  salaries  due  to  State,  county,  or  municipal 
officers  shall  be  exempt  firom  the  income  tax  herein  levied. 

All  national,  state,  county,  school,  and  municipal  taxes  *  *  shall 
be  deducted. —§  28,  ante,  p.  298. 

All  state,  county,  municipal,  and  town  taxes  paid  by  corporations, 
companies,  or  associations,  shall  be  included  in  the  operating,  and  busi- 
ness expenses  of  such  corporations,  companies,  or  associations. — §  82, 
ante,  p.  361. 
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Nothing  herein  contained  shall  apply  to  states,  counties,  or  munid] 
ties. — g  83  ante,  p.  855. 

Consuls  of  foreign  governments  who  are  not  citizens  of  the  United 
States  shall  be  exempt  from  any  income  tax  imposed  by  this  act  which 
may  be  devised  from  their  official  emoluments,  or  from  property  in 
foreign  countries :  Provided,  that  the  governments  which  such  consuls 
may  repreeent  shall  extend  similar  exemption  to  consuls  of  tiie  United 
States.— iicf  of  June  80, 1864,  §  178  ;  Act  of  July  14, 1870,  §  14. 


• 
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Section  35. 

That  every  corporation,  company,  or  association  doing  busi- 
ness for  profit 

All  banks,  banking  institutions,  trust  companies,  savings  institutions, 
fire,  marine,  life,  and  other  insurance  companies,  railroad,  canal,  turn- 
pike, canal-navigation,  slack-water,  telephone,  telegraph,  express,  elec- 
tric-light, gas,  water,  street-railway  companies,  and  all  other  corpora- 
tions, companies,  or  associations  doing  business  for  profit  in  the  United 
States,  no  matter  how  created  and  organized. — §  32,  ante,  p.  384. 

Section  85. 

Shall  make  and  render  to  the  collector  of  its  collection 
district,  on  or  before  the  first  Monday  of  March  in  every 
year, 

On  or  before  the  day  provided  by  law. — §  29,  ante,  p.  811. 

Section  35. 

Beginning  with  the  year  eighteen  hundred  and  ninety-five. 

From  and  after  the  first  day  of  January,  eighteen  hundred  and  ninety- 
five.— §  27,  ante,  p.  267. 

Received  in  the  preceding  calendar  year. — §  27,  ante,  p.  275. 

And  the  tax  herein  provided  for  shall  be  assessed  by  the  Commissioner 
of  Internal  Revenue,  and  collected,  and  paid  upon  the  gains,  profits,  and 
income  for  the  year  ending  the  thirty-first  day  of  December  next  pre- 
ceding the  time  for  levying,  collecting,  and  paying  said  tax. — §  27,  ante, 
p.  281. 

Tlie  taxes  on  income  herein  imposed  shall  be  due  and  payable  on  or 
before  the  first  day  of  July  in  each  year. — §  30,  ante,  p.  326. 

Said  tax  shall  be  paid  on  or  before  the  first  day  of  July  in  each  year. — 
g  32,  ante,  p.  337. 

Showing  the  amount  of  net  profits  or  income  received  by  said  cor- 
|x>ration,  company,  or  association  during  the  whole  calendar  year  last 
preceding  the  date  of  filing  said  statement. — g  32,  ante,  p.  338. 

It  Hhali  be  the  duty  of  any  person,  partnership,  firm,  association,  or 
c(>r|K>ration  *  *  •  in  case  of  income  tax  on  or  before  the  first  Mon- 
day of  March  in  each  year  *  *  to  make  a  list  or  return. — g  3173  of  Rev. 
St.  ad  amended  by  this  act,  post,  App.,  p.  433. 
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SEcrnoN  82. 

Inoluding  fraternal  benefloiary  sooieties,  orders,  or  aseooia- 
tions  operating  upon  the  lodge  system  and  providing  for  the 
payment  of  life,  siok,  accident,  and  other  benefits  to  members 
of  such  societies,  orders,  or  associations  and  dependents  of 
such  members  ;  nor  to  the  stocks,  shares,  ftmds,  or  securities 
held  by  any  fiduciary  or  trustee  for  charitable,  religious,  or 
educational  purposes ;  nor  to  building  and  loan  associations, 
or  companies  which  make  loans  only  to  their  shareholders ; 
nor  to  such  savings  banks,  savings  institutions  or  societies 
as  shall,  first,  have  no  stockholders  or  members  except  de- 
positors and  no  capital  except  deposits;  secondly,  shall 
not  receive  deposits  to  an  aggregate  amount  in  any  one  year, 
of  more  than  one  thousand  dollars  from  the  same  depositor ; 
thirdly,  shall  not  allow  an  accumulation  or  total  of  deposits, 
by  any  one  depositor,  exceeding  ten  thousand  dollars; 
fourthly,  shall  actually  divide  and  distribute  to  its  deposi- 
tors, ratably  to  deposits,  all  the  earnings  over  the  neoossary 
and  proper  expenses  of  such  bank,  institution,  or  society, 
except  such  as  shall  be  applied  to  surplus ; 

An  entry  in  a  pass-book  is  a  certificate  of  deposit  under  the 
Act  of  June  30,  1864,  as  amended  by  the  Act  of  July  13, 
1866. 

OiUton  V.  Savmqs  Institution,  17  Wall.  109  (1872),  IT.  S. 
Supreme,  Clifford,  J. 

Section  82. 

Fifthly,  shall  not  possess,  in  any  form,  a  surplus  flmd  exceed- 
ing ten  x>er  centum  of  its  aggregate  deposits ;  nor  to  such 
savings  banks,  savings  institutions,  or  societies  comi>osed  of 
members  who  do  not  participate  in  the  profits  thereof  and 
which  pay  interest  or  dividends  only  to  their  depositors ; 

A  bank  having  no  Ciipital  received  deposits  subject  to  check 
but  not  bearing  interest.  The  fund  to  meet  check  it  kept  in  a 
Boston  bank  which  allowed  interest.  Held,  such  bank  was 
not  within  the  exemption  of  banks  receiving  deposits  to  be 
loaned  or  invested  for  the  sole  benefit  of  the  parties  making 
such  deposits. 

Attorney  General  Deve?is,  15  Op.  Att,  Gen.  452  (1878). 
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SEcrnoN  32. 

Nor  to  that  part  of  the  business  of  any  savings  bank,  institu- 
tion, or  other  similar  association  having  a  capital  stock,  that 
is  conducted  on  the  mutual  plan  solely  for  the  benefit  of  its 
depositors  on  such  plan,  and  which  shall  keep  its  accounts 
of  its  business  conducted  on  such  mutual  plan  separate  and 
apart  from  its  other  accounts.  Nor  to  any  insurance  com- 
pany or  association  which  conducts  all  its  business  solely 
upon  the  mutual  plan,  and  only  for  the  benefit  of  its  policy- 
holders or  members,  and  having  no  capital  stock  and  no 
stock  or  shareholders, 

Section  82. 

And  holding  all  its  property  in  trust  and  in  reserve  for  its 
policy-holders  or  members ;  nor  to  that  part  of  the  business 
of  any  insurance  company  having  a  capital  stock  and  stock 
and  shareholders,  which  is  conducted  on  the  mutual  plan, 
separate  from  its  stock  plan  of  insurance,  and  solely  for  the 
benefit  of  the  policy-holders  and  members  insured  on  said 
mutual  plan  and  holding  all  the  property  belonging  to  and 
derived  from  said  mutual  i>art  of  its  business  in  trust  and  re- 
serve for  the  benefit  of  its  policy-holders  and  members  insured 
on  said  mutual  plan.  That  all  State,  oounty,  municipal,  and 
town  taxes  paid  by  corporations,  comi>anies,  or  associations, 
shall  be  included  in  the  operating  and  business  expenses  of 
such  corporations,  companies,  or  associations. 

Nothing  herein  contained  shall  apply  to  states,  counties,  or  municipali- 
ties.—§  32,  ante,  p.  aW. 

And  all  national,  state,  county,  school,  and  municipal  taxes,    *    * 
sliall  be  deducted.— §  28,  ante,  p.  296. 

Salaries  due  to  state,  county,  or  municipal  officers  shall  be  exempt 
from  the  income  tax  herein  levied. — g  88,  post,  p.  865. 
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Section  82. 

Including  fraternal  benefloiary  sooietieSy  orders^  or  assooia- 
tions  operating  upon  the  lodge  system  and  providing  for  the 
payment  of  life,  sick,  accident,  and  other  benefits  to  members 
of  such  societies,  orders,  or  associations  and  dependents  of 
such  members  ;  nor  to  the  stocks,  shares,  ftmds,  or  securitieB 
held  by  any  fiduciary  or  trustee  for  charitable,  religious,  or 
educational  purposes ;  nor  to  building  and  loan  associations, 
or  companies  which  make  loans  only  to  their  shareholders ; 
nor  to  such  savings  banks,  savings  institutions  or  societies 
as  shall,  first,  have  no  stockholders  or  members  except  de- 
X>08itors  and  no  capital  except  deposits;  secondly,  shall 
not  receive  deposits  to  an  aggregate  amount  in  any  one  year, 
of  more  than  one  thousand  dollars  from  the  same  depositor ; 
thirdly,  shall  not  allow  an  accumulation  or  total  of  deposits, 
by  any  one  depositor,  exceeding  ten  thousand  dollars; 
fourthly,  shall  actually  divide  and  distribute  to  its  deposi- 
tors, ratably  to  deposits,  all  the  earnings  over  the  necessary 
and  prox>er  expenses  of  such  bank,  institution,  or  society, 
except  such  as  shall  be  applied  to  surplus ; 

An  entry  in  a  pass-book  is  a  certificate  of  deposit  under  the 
Act  of  June  30,  1864,  as  amended  by  the  Act  of  July  13, 
1866. 

Oulton  v.  Savings  Institution,  17  Wall.  109  (1872),  IT.  S. 
Supreme,  Clifford,  J. 

Section  82. 

Fifthly,  shall  not  possess,  in  any  form,  a  surplus  flmd  exceed- 
ing ten  x>er  centum  of  its  aggregate  deposits ;  nor  to  su<^ 
savings  banks,  savings  institutions,  or  societies  composed  of 
members  who  do  not  participate  in  the  profits  thereof  and 
which  pay  interest  or  dividends  only  to  their  depositors ; 

A  bank  liaviiig  no  capital  received  deposits  subject  to  check 
but  not  bearing  interest.  The  fund  to  meet  check  it  kept  in  a 
Boston  bank  which  allowed  interest.  Held,  such  bank  was 
not  within  the  exemption  of  banks  receiving  deposits  to  be 
loaned  or  invested  for  the  sole  benefit  of  tiie  parties  making 
such  deposits. 

Attorney  General  Devens,  15  Op.  Att.  Gen.  452  (1878). 


t  Thb  Statute  Annotated.  361 

SEcrnoN   32. 

Nor  to  that  part  of  the  business  of  any  savings  bank,  institu- 
tion, or  other  similar  association  having  a  capital  stook,  that 
is  oonduoted  on  the  mutual  plan  solely  for  the  benefit  of  its 
depositors  on  such  plan,  and  which  shall  keep  its  accounts 
of  its  business  conducted  on  such  mutual  plan  separate  and 
apart  from  its  other  accounts.  Nor  to  any  insurance  com- 
pany or  association  which  conducts  all  its  business  solely 
upon  the  mutual  plan,  and  only  for  the  benefit  of  its  policy- 
holders or  members,  and  having  no  capital  stock  and  no 
stock  or  shareholders, 

Section  82. 

And  holding  all  its  property  in  trust  and  in  reserve  for  its 
policy-holders  or  members ;  nor  to  that  part  of  the  business 
of  any  insurance  company  having  a  capital  stock  and  stock 
and  shareholders,  which  is  conducted  on  the  mutual  plan, 
separate  i^m  its  stock  plan  of  insurance,  and  solely  for  the 
benefit  of  the  policy-holders  and  members  insured  on  said 
mutual  plan  and  holding  all  the  property  belonging  to  and 
derived  from  said  mutual  i>art  of  its  business  in  trust  and  re- 
serve for  the  benefit  of  its  policy-holders  and  members  insured 
on  said  mutual  plan.  That  all  State,  county,  municipal,  and 
town  taxes  paid  by  corporations,  comi>anies,  or  associations, 
shall  be  included  in  the  ox>erating  and  business  expenses  of 
such  corporations,  companies,  or  associations. 

Nothing  herein  contained  shall  apply  to  states,  counties,  or  municipali- 
ties.—§  32,  ante,  p.  ^55. 

And  all  national,  state,  county,  school,  and  municipal  taxes,    *    * 
shall  be  deducted.— §  28,  ante,  p.  298. 

Salaries  due  to  state,  county,  or  municipal  officers  shall  be  exempt 
from  the  income  tax  herein  levied. — g  88,  post,  p.  865. 
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Section  33. 

That  there  shall  be  levied,  oolleoted,  and  paid  on  all  salaries  of 
officers,  or  payments  for  services  to  x>ersons  in  the  civil, 
military,  naval,  or  other  employment  or  service  of  the  United 
States,  includhig  Senators,  Bepresentatives,  and  Delegates 
in  Congress,  when  exceeding  the  rate  of  four  thousand 
dollars  per  annum,  a  tax  of  two  per  centum  on  the  ezoess 
above  the  said  four  thousand  dollars ; 

Except  that  portion  of  the  salary,  compensation,  or  pay  received  for 
services  in  the  civil,  military,  naval,  or  other  service  of  the  United 
States,  including  senators,  representatives,  and  delegates  in  Ck)ngre8S, 
from  which  the  tax  has  been  deducted. — §  28,  antCf  p,  298. 

In  cases  where  the  salary  or  other  compensation  paid  to  any  person  in 
the  employment  or  service  of  the  United  States  shall  not  exceed  the  rate 
of  four  thousand  dollars  per  annum,  or  shall  be  by  fees,  or  uncertain,  or 
irregular  in  the  amount  or  in  the  time  during  which  the  same  shall  have 
accrued,  or  been  earned,  such  salary  or  other  compensation  shall  be  in- 
cluded in  estimating  the  annual  gains,  profits,  or  income  of  the  person 
to  whom  the  same  shall  have  been  paid. — §  28,  ante,  p.  807. 

That  on,  and  after  the  first  day  of  August,  eighteen  hundred  and  sixty- 
two,  there  shall  be  levied,  collected,  and  paid,  on  all  salaries  of  officers, 
or  payments,  to  persons  in  the  civil,  military,  naval,  or  other  employ- 
ment or  service  of  the  United  States,  including  senators,  represen- 
tatives, and  delegates  in  Congress,  when  exceeding  the  rate  of  six  hun- 
dred dollars  per  anrmm,  a  duty  of  three  per  centum  on  the  excess  above 
the  said  six  hundred  dollars. — Acts  of  July  1,  1862,  §  86. 

That  there  shall  be  levied,  collected,  and  paid,  on  all  salaries  of 
officers,  or  payments  for  services  to  persons  in  the  civil,  military,  naval, 
or  other  employment  or  service  of  the  United  States,  including  senators, 
representatives,  and  delegates  in  Congress,  when  exceeding  the  rate 
of  six  hundred  dollars  per  annum,  a  duty  of  five  per  centum  on  the  ex- 
cess above  the  said  six  hundred  dollars. — Act  of  June  30,  1864,  §  128  ; 
Act  of  July  13,  1866,  g  1. 

There  shall  be  levied,  collected,  and  paid,  on  all  salaries  of  officers,  or 
payments  for  services  to  persons  in  the  civil,  military,  naval,  or  other 
service  of  the  United  States,  includhig  senators,  representatives, 
and  delegates  in  Congreas,  when  exceeding  the  rate  of  one  thousand 
dollars  per  annum,  a  tax  of  five  per  centum  on  the  excess  above  the  said 
one  thousand  dollars. — Act  of  March  2, 1867,  §  13. 


The  Statute  Annotated.        363 

A  law  taxing  the  salaries  of  a  president  of  the  United  States, 
or  judges  of  the  United  States  courts,  who  were  in  office  at  the 
time  of  its  passage,  would  be  unconstitutional. 

Attorney  General  Hoar,  13  Op.  Att.  Gen.  161  (1869). 

A  law  taxing  the  salaries  of  the  civil  officers  of  the  United 
States,  but  not  specifically  naming  either  the  president  or  the 
judges,  is  not  to  be  construed  as  imposing  a  tax  upon  the  salaries 
of  such  officers  whose  term  of  office  began  after  the  imposition 
of  the  tax.     Jbid. 

"  It  would  not  be  competent  for  Congress  during  his  [the 
president's]  term  of  office,  by  any  repeal  or  diminution  of  the 
tax,  to  increase  the  amount  paid  to  him.  So  that  if  the  law 
imposing  an  income  tax  were  repealed,  the  president  alone,  of 
the  citizens  of  the  country,  would  continue  liable  for  its  pay- 
ment during  the  term  for  which  it  had  been  originally  im- 
posed, if  his  official  term  continued  so  long."     Ibid. 

A  tax  upon  the  salary  of  a  judge  imposed  subsequently 
to  his  appointment  is  not  a  diminution  of  his  salary  so  as  to 
conflict  with  a  constitutional  prohibition  against  diminishing 
salaries  of  judges  during  their  terms  of  office. 

Cornmissionera  of  Nortliumberland  County  v.  Chapman,  2 
Rawle  (Pa.)  73  (1829). 

The  tax  should  not  be  withheld  from  the  salaries  of  inspec- 
tors of  distilleries. 

Ruling,  4  I.  R.  R.  132. 

Section  33. 

And  it  shall  be  the  duty  of  all  pay-masters  and  all  disbursing 
officers  under  the  Government  of  the  United  States,  or  x>er- 
sons  in  the  employ  thereof,  when  making  any  payment  to 
any  officers  or  x>erson8  as  aforesaid,  whose  compensation  is 
determined  by  a  fixed  salary,  or  upon  settling  or  adjusting 
the  accounts  of  such  officers  or  persons,  to  deduct  and  with- 
hold the  aforesaid  tax  of  two  x>er  centum ;  and  the  pay-roll, 
receipts,  or  account  of  officers  or  persons  paying  such  tax  as 
aforesaid  shall  be  made  to  exhibit  the  fttct  of  such  payment. 

And  it  shall  be  the  duty  of  all  paymasters  and  all  diBbursing  officers 
under  the  Government  of  the  United  States,  or  in  the  employ  thereof, 
when  making  any  payments  to  officers  and  persons  as  aforesaid,  or  upon 
settling  and  adjusting  the  accounts  of  such  officers  and  persons,  to  de- 
duet  and  withhold  the  aforesaid  duty  of  three  per  centum,  and  shall,  at 
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the  same  time,  make  a  certificate  stating  the  name  of  the  officer  or 
person  from  whom  such  deduction  was  made,  and  the  amount  thereof, 
which  shall  be  transmitted  to  the  office  of  the  Commissioner  of  Internal 
Revenue,  and  entered  as  part  of  the  internal  duties ;  and  the  pay-roll, 
receipts,  or  accounts  of  officers,  or  persons  paying  such  duty,  as  afore- 
said, shall  be  made  to  exhibit  the  fact  of  such  payment. — Act  of  July  1, 
1862,  §  86. 

And  it  shall  be  the  duty  of  all  paymasters,  and  [all — Act  of  July  18, 
1866]  disbursing  officers,  under  the  Grovemment  of  the  United  States,  or 
[persons — Act  of  July  13,  1866]  in  the  employ  thereof,  when  making  any 
payments  to  officers  and  persons  as  aforesaid,  or  upon  settling  and  ad- 
justing the  accounts  of  such  officers,  and  [or — Act  of  July  13,  1866] 
persons,  to  deduct  and  withhold  the  aforesaid  duty  of  five  per  centum, 
and  shall  at  the  same  time  make  a  certificate  stating  the  name  of  the 
officer  or  i)erson  from  whom  such  deduction  was  made,  and  the  amount 
thereof,  which  shall  be  transmitted  to  the  office  of  the  Commissioner  of 
Internal  Revenue,  and  entered  as  part  of  the  internal  duties  ;  and  the 
pay-roll,  receipts,  or  account  of  officers  or  persons  paying  such  duty,  as 
aforesaid,  shall  be  made  to  exhibit  the  fact  of  such  payment. — Act  of 
June  30,  1864,  §  123  ;  Act  of  July  13,  1866,  §  1. 

And  it  shall  be  the  duty  of  all  paymasters  and  all  disbursing  officers, 
under  the  Government  of  the  United  States,  or  persons  in  the  employ 
thereof,  when  making  any  payment  to  any  officers,  or  persons  as  afore- 
said, whose  compensation  is  determined  by  a  fixed  salary,  or  upon  set- 
tling or  adjusting  the  accoimts  of  such  officers  or  persons,  to  deduct  and 
withhold  the  aforesaid  tax  of  five  per  centum,  and  the  pay-roll,  reooiplB, 
or  account  of  such  officers,  or  persons  paying  such  tax  as  aforesaid  shaU 
be  made  to  exhibit  the  fact  of  such  payment. — Act  of  March  2,  1867, 
§18. 

Section  33. 

And  it  shall  be  the  duty  of  the  aooounting  offioers  of  the 
Treasury  Department,  when  auditing  the  accounts  of  any 
pay-master  or  disbursing  officer,  or  any  officer  withholding 
his  salary  f^om  moneys  received  by  him,  or  when  settling 
or  adjusting  the  accounts  of  any  such  officer,  to  reqxiire  evi- 
dence that  the  taxes  mentioned  in  this  section  have  been  de- 
ducted and  paid  over  to  the  Treasurer  of  the  United  States, 
or  other  officer  authorized  to  receive  the  same. 

And  it  shall  be  made  the  duty  of  tlie  several  auditors  of  the  Treasury 
Department,  wlien  auditing  the  accounts  of  any  paymaster  or  dtsburs- 
ing  officer,  or  when  settling  or  adjusting  the  accounts  of  any  such 
officer,  to  require  evidence  that  the  duties  or  taxes  mentioned  in  this 
section  have  been  deducted  or  paid  over  to  the  Commissioner  of  Internal 
Revenue.— Acf  of  June  30,  1864,  §  123  ;  Act  of  July  13, 1866,  §  1. 

Provided,  that  payments  of  prize  money  shall  be  regarded  as  income 
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from  salaries,  and  the  duty  thereon  shall  be  adjusted  and  collected  in 
Uke  manner.— ^cf  of  June  80,  1864,  §  128 ;  Act  of  July  18,  1866,  §  1 ; 
Act  of  March  2,  1867,  §  18. 

Provided  further,  that  this  section  shall  not  apply  to  payments  made 
to  mechanics  or  laborers  employed  upon  public  works. — Act  of  July  18, 
1866,  %1;  Act  of  March  2,  1867,  §  18. 

And  it  shall  be  the  duty  of  the  accoimting  officers  of  the  Treasury  De- 
partment, when  auditing  the  accounts  of  any  paymaster  or  disbursing 
officer,  or  any  officer  withholding  his  salary  from  moneys  received  by 
him,  or  when  settling  or  adjusting  the  accounts  of  any  such  officer,  to 
require  evidence  that  the  taxes  mentioned  in  this  section  have  been  de- 
ducted and  paid  over  to  the  treasurer  of  the  United  States,  or  other 
officer  authorized  to  receive  the  same. — Act  of  March  2,  1867,  §  18. 

And  provided  further,  that  in  case  it  should  become  necessary  for 
showing  the  true  receipts  of  the  Qovemment  imder  the  operation  of  this 
section,  upon  the  books  of  the  Treasury  Department,  the  requisite 
amount  may  be  carried  *from  unappropriated  moneys  in  the  treasury  to 
the  credit  of  said  account ;  and  this  section  shall  take  effect  upon  salary 
and  compensation  for  the  month  of  liarch,  eighteen  hundred  and  sixty- 
seven.— -4cf  of  March  2,  1867,  §  18. 

Section  38. 

Every  corporation  which  pays  an  employe  a  salary  or  com- 
pensation exceeding  four  thousand  dollars  per  annum  shall 
report  the  same  to  the  collector  or  deputy  collector  of  his 
district,  and  said  employe  shall  pay  thereon,  sutoect  to  the 
exemptions  herein  provided  for,  the  tax  of  two  per  centum 
on  the  excess  of  his  salary  over  four  thousand  dollars  ; 

And  shall  include  that  portion  of  any  income  or  salary  upon  which  a 
tax  has  not  been  paid  by  the  employer,  where  the  employer  is  required 
by  law  to  pay  on  the  excess  over  four  thousand  dollars. — §  28,  ante,  p.  808. 

Except  that  portion  of  any  salary  upon  which  the  employer  is  required 
by  law  to  withhold,  and  does  withhold  the  tax,  and  pays  the  same  to  the 
officer  authorized  to  receive  the  same. — §  28,  ante,  p.  298. 

Section  33. 

Provided  that  salaries  due  to  State,  county,  or  municipal 
officers  shall  be  exempt  from  the  income  tax  herein  levied. 

All  national,  state,  county,  school,  and  mimicipal  taxes  *  *  shall 
be  deducted.— §  28,  ante,  p.  2»8. 

All  state,  county,  municipal,  and  town  taxes  paid  by  corporations, 
companies,  or  associations,  shall  be  included  in  the  operating,  and  busi- 
ness expenses  of  such  corporations,  companies,  or  associations. — §  32, 
arite,  p.  361. 
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Nothing  herein  contained  shall  apply  to  states,  countieB,  or  municipali- 
ties.— §  82  ante,  p.  355. 

Consuls  of  foreign  governments  who  are  not  citizens  of  the  United 
States  shall  be  exempt  from  any  income  tax  imposed  by  this  act  which 
may  be  devised  from  their  official  emoluments,  or  from  property  in 
foreign  countries  :  Provided,  that  the  governments  which  such  consuls 
may  represent  shall  extend  similar  exemption  to  consuls  of  the  United 
States.— -Acf  of  June  80,  1864,  §  178  ;  Act  of  JvXy  14,  1870,  §  14. 


• 


The  Statute  Annotated.  367 


Section  35. 

That  every  oorporation,  company,  or  association  doing  busi- 
ness for  profit 

All  banks,  banking  institutions,  trust  companies,  savings  institutions, 
fire,  marine,  life,  and  other  insurance  companies,  railroad,  canal,  turn- 
pike, canal-navigation,  slack-water,  telephone,  telegraph,  express,  elec- 
tric-light, gas,  water,  street-railway  companies,  and  all  other  corpora- 
tions, companies,  or  associations  doing  business  for  profit  in  the  United 
States,  no  matter  how  created  and  organized. — §  32,  ante,  p.  334. 

SEcrnoN  85. 

Shall  make  and  render  to  the  collector  of  its  collection 
district,  on  or  before  the  first  Monday  of  March  in  every 
year, 

On  or  before  the  day  provided  by  law. — §  29,  ante,  p.  311. 

Section  35. 

Beginning  with  the  year  eighteen  hundred  and  ninety-flve. 

From  and  after  the  first  day  of  January,  eigliteen  hundred  and  ninety- 
five.— g  27,  ante,  p.  267. 

Received  in  the  preceding  calendar  year. — §  27,  ant€y  p.  275. 

And  the  tax  herein  provided  for  shall  be  assessed  by  the  Commissioner 
of  Internal  Revenue,  and  collected,  and  paid  upon  the  gains,  profits,  and 
income  for  the  year  ending  the  thirty-first  day  of  December  next  pre- 
ceding the  time  for  levying,  collecting,  and  paying  said  tax. — §  27,  ante, 
p.  281. 

The  taxes  on  income  herein  imposed  shall  be  due  and  payable  on  or 
before  the  first  day  of  July  in  each  year. — §  30,  ante,  p.  826. 

Said  tax  sliall  be  paid  on  or  before  the  first  day  of  July  in  each  year. — 
i:j  .32,  ante,  p.  387. 

Showing  the  amount  of  net  profits  or  income  received  by  said  cor- 
IK>rati()n.  company,  or  association  during  the  whole  calendar  year  last 
I>n'ce<lin>^  the  date  of  filing  said  statement. — g  32,  ante,  p.  338. 

It  shall  )>e  the  duty  of  any  person,  partnership,  firm,  association,  or 
c<>r|x)ration  *  *  •  in  case  of  income  tax  on  or  before  the  first  Mon- 
day of  March  in  each  year  *  ♦  to  make  a  list  or  return. — g  3173  of  Rev. 
St.  as  amended  by  tills  act,  post,  App.,  p.  433. 
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Sechon  85. 

Aftdl  retiirn,  verified  by  oath  or  afflrmation,  in  suohfbrm  as 
Commissioner  of  Internal  Bevenue  may  presoribe,  of  all  the 
folio  wing  matters  for  the  whole  calendar  year  last  preceding 
the  date  of  such  return  : 

In  such  form  and  manner  as  may  be  directed  by  the  Commissioner  of 
Internal  Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury. — 
§  29,  ante,  p.  311. 

And*  the  collector  or  deputy  collector  shall  require  every  list  or  re- 
turn to  be  verified  by  the  oath  or  affirmation  of  the  party  rendering  it. — 
§  29,  ante,  p.  815. 

Any  person  or  corporation  *  *  shall  be  permitted  to  declare  under 
oath  or  affirmation,  the  form  and  manner  of  which  shall  be  prescribed 
by  the  Commissioner  of  Internal  Revenue,  with  the  approval  of  the  Sec- 
retary of  the  Treasury.— g  29,  ante,  p.  320. 

Section  35. 

First.  The  gross  profits  of  such  corporation,  company,  or  as- 
sociation, from  all  kinds  of  business  of  every  name  and 
nature. 

Second.  The  expenses  of  such  corporation,  company,  or  assooi- 
tion  exclusive  of  interest,  annuities,  and  dividends. 

Third.  The  net  profits  of  such  corporation,  company,  or 
association,  without  allowance  for  interest,  anniuties,  or 
dividends. 

Fourth.  The  amount  paid  on  account  of  interest,  annuities, 
and  dividends,  stated  separately. 

Fifth.  The  amount  paid  in  salaries  of  four  thousand  dollars 
or  less  to  each  person  employed. 

Sixth.  The  amount  paid  in  s€daries  of  more  than  four  thou- 
sand dollars  to  each  person  employed  and  the  name  and 
address  of  each  of  such  persons  and  the  amount  paid  to  eaoh. 
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Section  86. 

That  it  shall  be  the  duty  of  every  corporation,  oompany,  or 
association  doing  business  for  profit 

That  it  shall  be  the  duty  of  all  peraons  of  lawful  age. — §  29,  ante,  p.  811. 
For  general  provisions  as  to  the  making  of  returns  of  income,  see 
§§  8173,  3176,  of  Rev.  St  as  amended  by  this  act,  post,  App.,  p.  488. 

Section  86. 

To  keep  fUl,  reg^ular  and  aoourate  books  of  aooount,  upon 
which  all  its  transactions  shall  be  entered  from  day  to  day,  in 
regular  order,  and  whenever  a  collector  or  deputy  collector 
of  the  district  in  which  any  corporation,  company,  or  associa- 
tion is  assessable  shall  believe  that  a  true  and  correct  return  of 
the  income  of  such  corporation,  company,  or  association  has 
not  been  made,  he  shall  make  an  affidavit  of  such  belief  and 
of  the  grounds  on  which  it  is  founded,  and  file  the  same  with 
the  Commissioner  of  Internal  Be  venue,  and  if  said  Ck>nmiis- 
sioner  shall,  on  examination  thereof,  and  after  fUl  hearing 
upon  notice  given  to  all  parties,  oonolude  there  is  good 
ground  for  such  belief. 

Section  86. 

He  shall  issue  a  request  in  writing  to  such  corporation,  com- 
pany, or  association  to  permit  an  inspection  of  the  books  of 
such  corporation,  company,  or  association  to  be  made ; 

It  shall  be  lawful  for  the  collector  to  summon  such  person  or  any  other 
person  having  possession,  custody,  or  care  of  books  of  account  containing 
entries  relating  to  the  business  of  such  person,  or  any  other  person  he 
may  deem  proper,  to  appear  before  him  and  produce  such  books. — §  8178 
of  Rev,  St.  a8  amended  by  this  act,  post,  App.,  p.  484. 

Section  86. 

And  if  such  corporation,  company,  or  association  shall  refUse 
to  comply  with  such  request. 

If  the  president  or  other  chief  officer  of  any  corporation,  company,  or 
association,  or  in  case  of  any  foreign  corporation,  company,  or  association, 
the  resident  manager  or  agent  shall  neglect  or  refuse  to  file  a  statement. 
— §  82.  ante,  p.  887. 
24 
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Section  86. 

Then  the  collector  or  deputy  collector  of  the  district  shall 
make  from  such  information  as  he  can  obtain  an  estimate  of 
the  amount  of  such  income. 

It  shall  be  the  duty  of  the  collector  or  deputy  collector  to  make  such 
list,  according  to  the  best  information  he  can  obtain,  by  the  examination 
of  such  person,  or  any  other  evidence. — §  29,  a/ite,  p.  817. 

The  collector  or  deputy  collector  ♦  ♦  ♦  may  increase  the  amount 
of  any  list  or  return,  if  he  has  reason  to  believe  that  the  same  is  under- 
stated.—§  29,  ante,  p.  816. 

If  the  hst  or  return  of  any  person  or  corporation,  company  or  associa- 
tion shall  have  been  increased  by  the  collector,  such  person  or  corpora- 
tion, company  or  association,  may  be  permitted  to  prove  the  amount  of 
income  liable  to  be  assessed. — §  29,  ante,  p.  821. 

Section  86. 

Ajid  then  add  fifty  per  centum  thereto,  which  said  assessment 
so  made  shall  then  be  the  lawAil  assessment  of  such  income. 

To  add  fifty  per  centum  as  a  penalty  to  the  amount  of  the  tax  due  on 
such  list  in  all  cases  of  such  willful  neglect  or  refusal  to  make  and  render 
a  list  or  return. — g  29,  ante,  p.  818. 

The  tax  and  the  additions  thereto  as  a  penalty  to  be  assessed  and 
collected  in  the  manner  provided  for  in  other  cases  of  willful  neglect  or 
refusal  to  render  a  list  or  return. — §  29,  ante,  p.  819. 

The  corporation,  company,  or  association  making  default  shall  forfeit 
as  a  penalty  the  sum  of  one  thousand  dollars  and  two  per  centum  on  the 
amount  of  taxes  due,  for  each  month  until  the  same  is  paid. — g  82,  ante, 
p.  838. 
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ACT  OF  AUGUST  5,  1861. 

Chapter  XLV.— An  Act  to  Provide  Increased  Revenue  from  Im- 
ports, TO  Pay  Interest  on  the  Pubuc  Debt,  and  for  Other 
Purposes. 

Section  49. 

And  be  it  further  enacted.  That,  from  and  after  the  first  day 
of  January  next,  there  shall  be  levied,  collected,  and  paid,  upon 
the  annual  income  of  every  person  residing  in  the  United  States, 
whether  such  income  is  derived  from  any  kind  of  property,  or 
from  any  profession,  trade,  employment,  or  vocation  carried  on 
in  the  United  States  or  elsewhere,  or  from  any  other  source 
whatever,  if  such  annual  income  exceeds  the  sum  of  eight  hun- 
dred dollars,  a  tax  of  three  per  centum  on  the  amount  of  such 
excess  of  such  income  above  eight  himdred  dollars  :  Provided, 
That,  upon  such  portion  of  said  income  as  shall  be  derived  from 
interest  upon  treasury  notes  or  other  securities  of  the  United 
States,  there  shall  be  levied,  collected,  and  paid  a  tax  of  one  and 
one  half  per  centum.  Upon  the  income,  rents,  or  dividends 
accruing  upon  any  property,  securities,  or  stocks,  owned  in  the 
United  States  by  any  citizen  of  the  United  States  residing  abroad, 
there  shall  be  levied,  collected,  and  paid  a  tax  of  five  per  centum, 
excepting  that  portion  of  said  income  derived  from  interest  on 
Treasury  notes  and  other  securities  of  the  Government  of  the 
United  States,  which  shall  pay  one  and  one  half  per  centum. 
The  tax  herein  provided  shall  be  assessed  upon  the  annual  income 
of  the  persons  hereinafter  named  for  the  year  next  preceding  the 
time  for  assessing  said  tax,  to  wit,  the  year  next  preceding  the 
first  of  January,  eighteen  himdred  and  sixty-two  ;  and  the  said 
taxes,  when  so  assessed  and  made  public,  shall  become  a  lien  on 
the  property  or  other  sources  of  said  income  for  the  amount  of 

the  same,  with  the  interest  and  other  expenses  of  collection  until 
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paid :  Provided^  That  in  estimating  said  income,  all  national, 
state,  or  local  taxes  assessed  upon  the  property,  from  which  the 
income  is  derived,  shall  be  first  deducted. 

Section  50. 

And  he  it  further  enacted^  That  it  shall  be  the  duty  of  the 
President  of  the  United  States,  and  he  is  hereby  authorized,  by 
and  with  the  advice  and  consent  of  the  Senate,  to  appoint  one 
principal  assessor  and  one  principal  collector  in  each  of  the 
States  and  Territories  of  the  United  States,  and  in  the  District  of 
Columbia,  to  assess  and  collect  the  internal  duties  or  income  tax 
imposed  by  this  act,  with  authority  in  each  of  said  officers  to 
appoint  so  many  assistants  as  the  public  service  may  require,  to 
be  approved  by  the  Secretary  of  the  Treasury.  The  said  taxes 
to  be  assessed  and  collected  under  such  regulations  as  the  Secre- 
tary of  the  Treasury  may  prescribe.  The  said  collectors,  herein 
authorized  to  be  appointed,  shcdl  give  bonds,  to  the  satisfac- 
tion of  the  Secretary  of  the  Treasury,  in  such  sums  as  he  may 
prescribe,  for  the  faithful  performance  of  their  respective  duties. 
And  the  Secretary  of  the  Treasury  shall  prescribe  such  reason- 
able compensation  for  the  assessment  and  collection  of  said 
internal  duties  or  income  tax  as  may  appear  to  him  just  and 
proper ;  not,  however,  to  exceed  in  any  case  the  sum  of  two 
thousand  five  hundred  dollars  per  annum  for  the  principal 
officers  herein  referred  to,  and  twelve  hundred  dollars  per  annum 
for  an  assistant.  The  assistant  collectors  herein  provided  shall 
give  bonds  to  the  satisfaction  of  the  principal  collector  for  the 
faithful  performance  of  their  duties.  The  Secretary  of  the 
Treasury  is  further  authorized  to  select  and  appoint  one  or  more 
depositaries  in  each  State  for  the  deposit  and  safe-keeping  of 
the  moneys  arising  from  the  taxes  herein  imposed,  when  col- 
lected, and  the  receipt  of  the  proper  officer  of  such  depositary 
to  the  collector  for  the  moneys  deposited  by  him  shall  be  the 
proper  voucher  for  such  collector  in  the  settlement  of  his  account 
at  the  Treasury  Department.  And  he  is  further  authorized  and 
empowered  to  make  such  officer  or  depositary  the  disbursing 
agent  of  the  Treasury  for  the  payment  of  all  interest  due  to  the 
citizens  of  such  State  upon  the  Treasury  notes  or  other  Govern- 
ment securities  issued  by  authority  of  law.  And  he  shsdl  also 
prescribe  the  forms  of  returns  to  be  made  to  the  department  by 
all  assessors  and  collectors  apx>ointed  under  the  authority  of  this 
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act.  He  shall  also  prescribe  the  form  of  oath  or  obligation  to  be 
taken  by  the  several  officers  authorized  or  directed  to  be  ap- 
pointed and  commissioned  by  the  President  under  this  act,  before 
a  competent  magistrate  duly  authorized  to  administer  oaths,  and 
the  form  of  the  return  to  be  made  thereon  to  the  Treasury  De- 
partment. 

Sbction  51. 

And  be  it  further  enacted^  That  the  tax  herein  imposed  by  the 
forty -ninth  section  of  this  act  shall  be  due  and  payable  on  or  be- 
fore the  thirtieth  day  of  June,  in  the  year  eighteen  himdred  and 
sixty-two,  and  all  sums  due  and  unpaid  at  that  day  shall  draw 
interest  thereafter  at  the  rate  of  six  per  centum  per  annum;  and 
if  any  person  or  persons  shall  neglect  or  refuse  to  pay  after  due 
notice  said  tax  assessed  against  him,  her,  or  them,  for  the  space 
of  more  than  thirty  days  after  the  same  is  due  and  payable,  it 
shall  be  lawful  for  any  collector  or  assistant  collector  charged 
with  the  duty  of  collecting  such  tax,  and  they  are  hereby  au- 
thorized, to  levy  the  same  on  the  visible  property  of  any  such 
person,  or  so  much  thereof  aa  may  be  sufficient  to  pay  such 
tax,  with  the  interest  due  thereon,  and  the  expenses  incident  to 
such  levy  and  sale,  first  giving  thirty  days*  public  notice  of  the 
time  and  place  of  the  sale  thereof;  and  in  case  of  the  failure  of 
any  person  or  persons  authorized  to  act  as  agent  or  agents  for 
the  collection  of  the  rents  or  other  income  of  any  person  resid- 
ing abroad  shall  neglect  or  refuse  to  pay  the  tax  assessed  there- 
on (having  had  due  notice)  for  more  than  thirty  days  after  the 
thirtieth  of  June,  eighteen  hundred  and  sixty-two,  the  collector 
or  his  assistant,  for  the  district  where  such  property  is  located, 
or  rents  or  income  is  payable,  shall  be  and  hereby  is  author- 
ized to  levy  upon  the  property  itself,  and  to  sell  the  same,  or  so 
much  thereof  as  may  be  necessary  to  pay  the  tax  assessed,  to- 
gether with  the  interest  and  expenses  incident  to  such  levy  and 
sale,  first  giving  thirty  days'  public  notice  of  the  time  and  place  of 
sale.  And  in  all  cases  of  the  sale  of  property  herein  authorized, 
the  conveyance  by  the  officer  authorized  to  make  the  sale,  duly 
executed,  shall  give  a  valid  title  to  the  purchaser,  whether  the 
property  sold  be  real  or  personal.  And  the  several  collectors 
and  assistants  appointed  under  the  authority  of  this  act  may,  if 
thoy  find  no  property  to  satisfy  the  taxes  assessed  upon  any  per- 
son by  authority  of  the  forty-ninth  section  of  this  act,  and 
which  such  person   neglects   to  pay  as  hereinbefore  provided, 
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shall  have  power,  and  it  shall  be  their  duty,  to  examine  under 
oath  the  person  assessed  under  this  act,  or  any  other  person,  and 
may  sell  at  public  auction,  after  ten  days'  notice,  any  stock, 
bonds,  or  choses  in  action,  belonging  to  said  person,  or  so  much 
thereof  as  will  pay  such  tax  and  the  expenses  of  such  sale  ;  and 
in  case  he  refuses  to  testify,  the  said  several  collectors  and  as- 
sistants shall  have  power  to  arrest  such  person  and  commit  him 
to  prison,  to  be  held  in  custody  until  the  same  shall  be  paid,  with 
interest  thereon,  at  the  rate  of  six  per  centum  per  annum, 
from  the  time  wben  the  same  was  payable  as  aforesaid,  and  all 
fees  and  charges  of  such  commitment  and  custody.  And  the 
place  of  custody  shall  in  all  cases  be  the  same  provided  by  law 
for  the  custody  of  persons  committed  for  any  cause  by  the 
authority  of  the  United  States,  and  the  warrant  of  the  collector, 
stating  the  cause  of  commitment,  shall  be  sufficient  authority  to 
the  proper  officer  for  receiving  and  keeping  such  person  in 
custody  until  the  amount  of  said  tax  and  interest,  and  all  fees 
and  the  expense  of  such  custody,  shall  have  been  fully  paid 
and  discharged  ;  which  fees  and  expenses  shall  be  the  same  as 
are  chargeable  under  the  laws  of  the  United  States  in  other  cases 
of  commitment  and  custody.  And  it  shall  be  the  duty  of  such 
collector  to  pay  the  expenses  of  such  custody,  and  the  same,  with 
his  fees,  shall  be  allowed  on  settlement  of  his  accounts.  And 
the  person  so  conmiitted  shall  have  the  same  right  to  be  dis- 
charged from  such  custody  as  may  be  allowed  by  the  laws  of  the 
State  or  Territory,  or  the  District  of  Columbia,  where  he  is  so 
held  in  custody,  to  persons  committed  under  the  laws  of  such 
State  or  Territory,  or  District  of  Ck)lumbia,  for  the  non-payment 
of  taxes,  and  in  the  manner  provided  by  such  laws  ;  or  he  may 
be  discharged  at  any  time  by  order  of  the  Secretary  of  the 
Treasury. 
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ACT  OF  JULY  1,  1862. 
Chapter  CXIX.— An  Act  to  Provide  Internal  Revenue  to  Support 

THE  GOVERNMENT  AND  TO  PaY  INTEREST  ON  THE  PUBUC  DEBT. 

Section  80. 

Railroads,  Steamboats,  and  Ferry-boats. 

And  be  it  further  enacted,  That  on  and  after  the  first  day  of 
August,  eighteen  hundred  and  sixty-two,  any  person  or  persons, 
firms,  companies,  or  corporations,  owning  or  possessing,  or  hav- 
ing the  care  or  management  of  any  railroad  or  railroads  upon 
which  steam  is  used  as  a  propelling  power,  or  of  any  steamboat 
or  other  vessel  propelled  by  steam  power,  shall  be  subject  to  and 
pay  a  duty  of  three  per  centum  on  the  gross  amount  of  all  the 
receipts  of  such  railroad  or  railroads  or  steam  vessel  for  the 
transportation  of  passengers  over  and  upon  the  same;  and  any 
person  or  persons,  firms,  companies,  or  corporations,  owning  or 
possessing,  or  having  the  care  or  management  of.  any  railroad  or 
railroads  using  any  other  power  than  steam  thereon,  or  owning^ 
possessing,  or  having  the  care  or  management  of  any  ferry-boat, 
or  vessel  used  as  a  ferry-boat,  propelled  by  steam  or  horse- power, 
shall  be  subject  to  and  pay  a  duty  of  one  and  a  half  per  centum 
upon  the  gross  receipts  of  such  railroad  or  ferry-boat,  respec- 
tively, for  the  transportation  of  passengers  over  and  upon  said 
railroads,  steamboats,  and  ferry-boats,  respectively;  and  any 
person,  or  persons,  firms,  companies,  or  corporations,  owning, 
possessing,  or  having  the  care  or  management  of  any  bridge 
authorized  by  law  to  receive  toll  for  the  transit  of  passengers, 
beasts,  carriages,  teams,  and  freight  of  any  description  over  such 
bridge,  shall  be  subject  to  and  pay  a  duty  of  three  per  centum  on 
the  gross  amount  of  all  their  receipts  of  every  description.  And 
the  owner,  possessor,  or  person  or  persons  having  the  care  and 
management  of  any  such  railroad,  steamboat,  ferry-boat,  or 
other  vessel,  or  bridge,  as  aforesaid,  shall,  within  five  days  after 
the  end  of  each  and  every  month,  commenciug  as  hereinbefore 
mentioned,  make  a  list  or  return  to  the  assistant  assessor  of  the 
district  within  which  such  owner,  possessor,  company,  or  cor- 
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X)oration  may  have  his  or  its  place  of  business,  or  where  any  such 
railroad,  steamboat,  ferry-boat,  or  bridge  is  located  or  belongs, 
respectively,  stating  the  gross  amount  of  such  receipts  for  the 
month  next  preceding,  which  return  shall  be  verified  by  the  oath 
or  affirmation  of  such  owner,  possessor,  manager,  agent,  or  other 
proper  officer,  in  the  manner  and  form  to  be  prescribed  from  time 
to  time  by  the  Commissioner  of  Internal  Revenue,  and  shall  also, 
monthly,  at  the  time  of  making  such  return,  pay  to  the  collector 
or  deputy  collector  of  the  district  the  full  amount  of  duties  which 
have  accrued  on  such  receipts  for  the  month  aforesaid;  and  in 
case  of  neglect  or  refusal  to  make  said  lists  or  return  for  the 
space  of  five  days  after  such  return  should  be  made  as  aforesaid, 
the  assessor  or  assistant  assessor  shall  proceed  to  estimate  the 
amount  received  and  the  duties  payable  thereon,  as  hereinbefore 
provided  in  other  cases  of  delinquency  to  make  return  for  pur- 
poses of  assessment ;  and  for  the  purpose  of  making  such  assess- 
ment, or  of  ascertaining  the  correctness  of  any  such  return,  the 
books  of  any  such  person,  company,  or  corporation  shall  be  sub- 
ject to  the  inspection  of  the  assessor  or  assistant  assessor  on  his 
demand  or  request  therefor;  and  in  case  of  neglect  or  refusal  to 
pay  the  duties  as  aforesaid  when  the  same  have  been  ascertained 
as  aforesaid,  for  the  space  of  five  days  after  the  same  shall  have 
become  payable,  the  owner,  possessor,  or  person  having  the 
management  as  aforesaid,  shall  pay,  in  addition,  five  per  centum 
on  the  amount  of  such  duties  ;  and  for  any  attempt  knowingly  to 
evade  the  payment  of  such  duties,  the  said  owner,  possessor,  or  per- 
son having  the  care  or  management  as  aforesaid,  shall  be  liable 
to  pay  a  penalty  of  one  thousand  dollars  for  every  such  attempt, 
to  be  recovered  as  provided  in  this  act  for  the  recovery  of  penal- 
ties; and  all  provisions  of  this  act  in  relation  to  liens  and  collec- 
tions by  distraint  not  incompatible  herewith,  shall  apply  to  this 
section  and  the  objects  therein  embraced:  Provided^  That  all  such 
persons,  companies,  and  corporations  shall  have  the  right  to  add 
the  duty  or  tax  imposed  hereby  to  their  rates  of  fare  whenever 
their  liability  thereto  may  commence,  any  limitations  which 
may  exist  by  law  or  by  agreement  with  any  person  or  company 
which  may  have  paid,  or  be  liable  to  pay,  such  fare  to  the  con- 
trary notwithstanding. 

Section  81. 

Railroad  Bonds. 

And  he  it  further  enacted.  That  on  and  after  the  first  day  of 
July,  eighteen  hundred  and  sixty-two,  any  person  or  persons 
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owning  or  possessing,  or  having  the  caro  or  management  of  any 
railroad  company  or  railroad  corporation,  being  indebted  for  any 
sum  or  sums  of  money  for  which  bonds  or  other  evidences  of  in- 
debtedness have  been  issued,  payable  in  one  or  more  years  after 
date,  upon  which  interest  is,  or  shall  be,  stipulated  to  be  paid,  or 
coupons  representing  the  interest  shall  be  or  shall  have  been 
issued  to  be  paid,  and  all  dividends  in  scrip  or  money  or  sums  of 
money  thereafter  declared  due  or  payable  to  stockholders  of  any 
railroad  company,  as  part  of  the  earnings,  profits,  or  gains  of 
said  companies,  shall  be  subject  to  and  pay  a  duty  of  three  per 
centum  on  the  amount  of  all  such  interest  or  coupons  or  divi- 
dends whenever  the  same  shall  be  paid;  and  said  railroad  com- 
panies or  railroad  corporations,  or  any  person  or  persons  owning, 
possessing,  or  having  the  care  or  management  of  any  railroad 
company  or  railroad  corporation,  are  hereby  authorized  and  re- 
quired to  deduct  and  withhold  from  all  payments  made  to  any 
person,  persons,  or  party,  after  the  first  day  of  July,  as  afore- 
said, on  account  of  any  interest  or  coupons  or  dividends  due  and 
payable  as  aforesaid,  the  said  duty  or  sum  of  three  per  cen- 
tum; and  the  duties  deducted  as  aforesaid,  and  certified  by  the 
president  or  other  officer  of  said  company  or  corporation,  shall 
be  a  receipt  and  discharge,  according  to  the  amount  thereof,  of 
said  railroad  companies  or  railroad  corporations,  and  the  owners, 
possessors,  and  agents  thereof,  on  dividends  and  on  bonds  and 
other  evidences  of  their  indebtedness,  upon  which  interest  or 
coupons  are  payable,  holden  by  any  person  or  party  whatsoever, 
and  a  list  or  return  shall  be  made  and  rendered  within  thirty 
days  after  the  time  fixed  when  said  interest  or  coupons  or  divi- 
dends become  due  or  payable,  and  as  often  as  every  six  months, 
to  the  Commissioner  of  Internal  Revenue,  which  shall  contain  a 
true  and  faithful  account  of  the  duties  received  and  chargeable, 
as  aforesaid,  during  the  time  when  such  duties  have  accrued  or 
should  accrue,  and  remaining  unaccounted  for;  and  there  shall 
be  annexed  to  every  such  list  or  return  a  declaration  under  oath 
or  affirmation,  in  manner  and  form  as  may  be  prescribed  by  the 
Commissioner  of  Internal  Revenue,  of  the  president,  treasurer,  or 
some  proper  officer  of  said  railroad  company  or  railroad  corpora- 
tion, that  the  same  contains  a  true  and  faithful  account  of  the 
duties  so  withheld  and  received  during  the  time  when  such 
duties  have  accrued  or  should  accrue,  and  not  accounted  for,  and 
for  any  default  in  the  making  or  rendering  of  such  list  or  return, 
with  the  declaration  annexed,  as  aforesaid,  the  person  or  persons 
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owning,  possessing,  or  having  the  care  or  management  of  such 
railroad  company  or  railroad  corporation,  making  such  default, 
shall  forfeit,  as  a  penalty,  the  sum  of  five  hundred  dollars;  and 
in  case  of  any  default  in  making  or  rendering  said  list,  or  of  any 
default  in  the  payment  of  the  duty,  or  any  part  thereof,  accruing 
or  which  should  accrue,  the  assessment  and  collection  shall  he 
made  according  to  the  general  provisions  of  this  act. 

Section  83. 

Banes,    Trust  Ck>MPANiBS,   Savings  Institutions,   and    Insubanck 

Companies. 

And  be  it  further  enacted,  That  on  and  after  the  first  day 
of  July,  eighteen  hundred  and  sixty-two,  there  shall  be  levied, 
collected,  and  paid  by  all  banks,  trust  companies,  and  savings 
institutions,  and  by  all  fire,  marine,  life,  inland,  stock,  and 
mutual  insurance  companies,  under  whatever  style  or  name 
known  or  called,  of  the  United  States  or  Territories,  specially  in- 
corporated, or  existing  under  general  laws,  or  which  may  be 
hereafter  incorporated  or  exist  as  aforesaid,  on  all  dividends  in 
scrip  or  money  thereafter  declared  due  or  paid  to  stockholders, 
to  policy-holders,  or  to  depositors,  as  part  of  the  earnings,  profits, 
or  gains  of  said  banks,  trust  companies,  savings  institutions,  or 
insurance  companies,  and  on  all  sums  added  to  their  surplus  or 
contingent  funds,  a  duty  of  three  per  centum  :  Provided,  That 
the  duties  upon  the  dividends  of  life  insurance  companies  shall 
not  be  deemed  due,  or  to  be  collected  until  such  dividends  shall 
be  payable  by  such  companies.  And  said  banks,  trust  com- 
panies, savings  institutions,  and  insurance  companies  are  hereby 
authorized  and  required  to  deduct  and  withhold  from  all  payments 
made  to  any  person,  persons,  or  party,  on  account  of  any  dividends 
or  sums  of  money  that  may  be  due  and  payable,  as  aforesaid, 
after  the  first  day  of  July,  eighteen  hundred  and  sixty-two,  the 
said  duty  of  three  per  centum.  And  a  list  or  return  shall  be 
made  and  rendered  within  thirty  days  after  the  time  fixed  when 
such  dividends  or  sums  of  money  shall  be  declared  due  and  pay- 
able, and  as  often  as  every  six  months,  to  the  Commissioner 
of  Internal  Revenue,  which  shall  contain  a  true  and  faithful 
account  of  the  amount  of  duties  accrued  or  which  should  accrue 
from  time  to  time,  as  aforesaid,  during  the  time  when  such 
duties  remain  unaccounted  for,  and  there  shall  be  annexed  to 
every  such  list  or  return  a  declaration,  under  oath  or  affirmation, 
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to  be  made  in  form  and  manner  as  shall  be  prescribed  by  the  Com- 
missioner of  Internal  Revenue,  or  the  president,  or  some  other 
proper  officer  of  said  bank,  trust  company,  savings  institution, 
or  insurance  company,  respectively,  that  the  same  contains  a 
true  and  faithful  account  of  the  duties  which  have  accrued  or 
should  accrue  and  not  accounted  for,  and  for  any  default  in  the 
delivery  of  such  list  or  return,  with  such  declaration  annexed,  the 
bank,  trust  company,  savings  institution,  or  insurance  company 
making  such  default  shall  forfeit,  as  a  penalty,  the  sum  of  five 
hundred  dollars. 

SBcnoN  84. 

And  be  it  further  enacted^  That  on  the  first  day  of  October, 
Anno  Domini  eighteen  hundred  and  sixty -two,  and  on  the  first 
day  of  each  quarter  of  a  year  thereafter,  there  shall  be  paid  by 
each  insurance  company,  whether  inland  or  marine,  and  by  each 
individual  or  association  engaged  in  the  business  of  insurance 
from  loss  or  damage  by  fire,  or  by  the  perils  of  the  sea,  the  duty 
of  one  per  centum  upon  the  gross  receipts  for  premiums  and 
assessments  by  such  individual,  association,  or  company  during 
the  quarter  then  preceding  ;  and  like  duty  shall  be  paid  by  the 
agent  of  any  foreign  insurance  company  having  an  office  or 
doing  business  within  the  United  States. 

Section  86. 

Salabies  and  Pat  of  Officers  and  Pebsons  in  the  Service  of  the 

Untted  States. 

And  be  it  further  enacted,  That  on  and  after  the  first  day 
of  August,  eighteen  hundred  and  sixty-two,  there  shall  be 
levied,  collected,  and  paid  on  all  salaries  of  officers,  or  pay- 
ments to  persons  in  the  civil,  military,  naval,  or  other  employ- 
ment or  service  of  the  United  States,  including  senators  and  re- 
presentatives and  delegates  in  Congress,  when  exceeding  the  rate 
of  six  hundred  dollars  per  annum,  a  duty  of  three  per  centum  on 
the  excess  above  the  said  six  hundred  dollars;  and  it  shall  be 
the  duty  of  all  paymasters,  and  all  disbursing  officers,  under  the 
government  of  the  United  States,  or  in  the  employ  thereof,  when 
making  any  payments  to  officers  and  persons  as  aforesaid,  or 
upon  settling  and  adjusting  the  accounts  of  such  officers  and 
persons,  to  deduct  and  withhold  the  aforesaid  duty  of  three  per 
centum,  and  shall,  at  the  same  time,  make  a  certificate  stating 
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the  name  of  the  officer  or  person  from  whom  such  deduction  was 
made,  and  the  amount  thereof,  which  shall  he  transmitted  to  the 
office  of  the  Commissioner  of  Internal  Bevenue,  and  entered  as 
part  of  the  internal  duties  ;  and  the  pay-roll,  receipts,  or  ac- 
coimt  of  officers  or  persons  paying  such  duty,  as  aforesaid,  shall 
be  made  to  exhibit  the  fact  of  such  payment. 

Section  68. 
Advertisement. 

And  be  it  further  enacted^  That  on  and  after  the  first 
day  of  August,  eighteen  hundred  and  sixty-two,  there  shall 
be  levied,  collected,  and  paid  by  any  person  or  persons,  firm, 
or  company,  publishing  any  newspaper,  magazine,  review, 
or  other  literary,  scientific,  or  news  publication,  issued  periodi- 
cally, on  the  gross  receipts  for  all  advertisements,  or  all  matters 
for  the  insertion  of  which  in  said  newspaper  or  other  publication, 
as  aforesaid,  or  in  extras,  supplements,  sheets,  or  fly-leaves  ac- 
companying the  same,  pay  is  required  or  received,  a  duty  of 
three  per  centum  ;  and  the  person  or  persons,  firm,  or  company, 
owning,  possessing,  or  having  the  care  or  management  of  any 
and  every  such  newspaper  or  other  publication,  as  aforesaid, 
shall  make  a  list  or  return  quarterly,  commencing  as  heretofore 
mentioned,  containing  the  gross  amount  of  receipts  as  aforesaid, 
and  the  amount  of  duties  which  have  accrued  thereon,  and  ren- 
der the  same  to  the  assistant  assessor  of  the  respective  districts 
where  such  newspaper,  magazine,  review,  or  other  literary  or 
news  publication  is  or  may  be  published,  which  list  or  return 
shall  have  annexed  a  declaration,  under  oath  or  affirmation,  to  be 
made  according  to  the  maimer  and  form  which  may  be  from  time 
to  time  prescribed  by  the  Commissioner  of  Internal  Revenue,  or 
the  owner,  possessor,  or  person  having  the  care  or  management  of 
such  newspaper,  magazine,  review,  or  other  publication,  as  afore- 
said, that  the  same  is  true  and  correct,  and  shall  also,  quarterly 
ajid  at  the  time  of  making  said  list  or  return,  pay  to  the  collector 
or  deputy  collector  of  the  district,  as  aforesaid,  the  full  amount 
of  said  duties  ;  and  in  case  of  neglect  or  refusal  to  comply  with 
any  of  the  provisions  contained  in  this  section,  or  to  make  and 
render  said  list  or  return,  as  aforesaid,  for  the  space  of  thirty 
days  after  the  time  when  said  list  or  return  ought  to  have  been 
made,  as  aforesaid,  the  assistant  assessor  of  the  respective  dis- 
tricts shall  proceed  to  estimate  the  duties,  as  heretofore  provided 
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in  other  cases  of  delinquency  ;  and  in  case  of  neglect  or  refusal 
to  pay  the  duties,  as  aforesaid,  for  the  space  of  thirty  days  after 
said  duties  become  due  and  payable,  said  owner,  possessor,  ot 
person  or  persons  having  the  care  or  nutnagement  of  said  news- 
papers or  publications,  as  aforesaid,  shall  pay,  in  addition  thereto, 
a  penalty  of  five  per  centum  on  the  amount  due  ;  and  in  case  of 
fraud  or  evasion,  whereby  the  revenue  is  attempted  to  be  de* 
frauded  or  the  duty  withheld,  said  owners,  possessors,  or  per- 
son or  persons  having  the  care  or  management  of  said  news- 
papers or  other  publications,  as  aforesaid,  shall  forfeit  and  pay  a 
penalty  of  five  hundred  dollars  for  each  offence,  or  for  any  sum 
fraudulently  unaccounted  for  ;  and  all  provisions  in  this  act  in 
relation  to  liens,  assessments,  and  collection,  not  incompatible 
herewith,  shall  apply  to  this  section  and  the  objects  herein  em- 
braced :  Provided^  That  in  all  cases  where  the  rate  or'  price 
of  advertising  is  fixed  by  any  law  of  the  United  States,  or  Terri- 
tory, it  shall  be  lawful  for  the  company,  person  or  persons, 
publishing  said  advertisements,  to  add  the  duty  or  tax  imposed 
by  this  act  to  the  price  of  said  advertisements,  any  law,  as  afore- 
said, to  the  contrary  notwithstanding  :  Provided  further^  That 
the  receipts  for  £uivertisements  to  the  amount  of  one  thou- 
sand dollars,  by  any  person  or  persons,  firm  or  company,  publish- 
ing any  newspaper,  magazine,  review,  or  other  literary,  scientific, 
news  publication,  issued  periodically,  shall  be  exempt  from  duty: 
And  provided  further^  That  all  newspapers  whose  circulation 
does  not  exceed  two  thousand  copies  shall  be  exempted  from  all 
taxes  for  advertisements. 

SBcnoN  89. 

Income  Duty. 

And  be  it  further  enacted,  That  for  the  purpose  of  modify- 
ing and  re-enacting,  as  hereinafter  provided,  so  much  of  an  act, 
entitled  ''  An  act  to  provide  increased  revenue  from  imports  to 
pay  interest  on  the  public  debt,  and  for  other  purposes,'' approved 
fifth  of  August,  eighteen  hundred  and  sixty-one,  as  relates  to 
income  tax ;  that  is  to  say,  sections  forty -nine,  fifty  (except  so 
much  thereof  as  relates  to  the  selection  and  appointment  of 
depositaries),    and    fifty-one,  be,  and   the   same   are   hereby, 

repealed. 

Section  90. 

And  be  it  further  enacted,  That  there  shall  be  levied, 
collected,  and  paid  annually,  upon  the  annual  gains,  profits,  or 
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paid :  Provided^  That  in  estimating  said  income,  all  national, 
state,  or  local  taxes  assessed  upon  the  property,  from  which  the 
income  is  derived,  shall  he  first  deducted. 

Section  50. 

And  he  it  further  enacted^  That  it  shall  he  the  duty  of  the 
President  of  the  United  States,  and  he  is  hereby  authorized,  by 
and  with  the  advice  and  consent  of  the  Senate,  to  appoint  one 
principal  assessor  and  one  principal  collector  in  each  of  the 
States  and  Territories  of  the  United  States,  and  in  the  District  of 
Columbia,  to  assess  and  collect  the  internal  duties  or  income  tax 
imposed  by  this  act,  with  authority  in  each  of  said  officers  to 
appoint  so  many  assistants  as  the  public  service  may  require,  to 
be  approved  by  the  Secretary  of  the  Treasury.  The  said  taxes 
to  be  assessed  and  collected  under  such  regulations  as  the  Secre- 
tary of  the  Treasury  may  prescribe.  The  said  collectors,  herein 
authorized  to  be  appointed,  shall  give  bonds,  to  the  satis^- 
tion  of  the  Secretary  of  the  Treasury,  in  such  sums  as  he  may 
prescribe,  for  the  faithful  performance  of  their  respective  duties. 
And  the  Secretary  of  the  Treasury  shall  prescribe  such  reason- 
able compensation  for  the  assessment  and  collection  of  said 
internal  duties  or  income  tax  as  may  appear  to  him  just  and 
proper ;  not,  however,  to  exceed  in  any  case  the  sum  of  two 
thousand  five  hundred  dollars  per  annum  for  the  principal 
officers  herein  referred  to,  and  twelve  hundred  dollars  per  annum 
for  an  assistant.  The  assistant  collectors  herein  provided  shall 
f^ve  bonds  to  the  satisfaction  of  the  principal  collector  for  the 
faithful  performance  of  their  duties.  The  Secretary  of  the 
Treasury  is  further  authorized  to  select  and  appoint  one  or  more 
depositaries  in  each  State  for  the  deposit  and  safe-keeping  of 
the  moneys  arising  from  the  taxes  herein  imposed,  when  col- 
lected, and  the  receipt  of  the  proper  officer  of  such  depositary 
to  the  collector  for  the  moneys  deposited  by  him  shall  be  the 
proper  voucher  for  such  collector  in  the  settlement  of  his  accoimt 
at  the  Treasury  Department.  And  he  is  further  authorized  and 
empowered  to  make  such  officer  or  depositary  the  disbursing 
agent  of  the  Treasury  for  the  payment  of  all  interest  due  to  the 
citizens  of  such  State  upon  the  Treasury  notes  or  other  Govern- 
ment securities  issued  by  authority  of  law.  And  he  shall  also 
prescribe  the  forms  of  returns  to  be  made  to  the  department  by 
all  assessors  and  collectors  appointed  under  the  authority  of  this 
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act.  He  shall  also  prescribe  the  form  of  oath  or  obligation  to  be 
taken  by  the  several  officers  authorized  or  directed  to  be  ap- 
pointed and  commissioned  by  the  President  under  this  act,  before 
a  competent  magistrate  duly  authorized  to  administer  oaths,  and 
the  form  of  the  return  to  be  made  thereon  to  the  Treasury  De- 
peurtment. 

Section  51. 

And  be  it  further  enacted^  That  the  tax  herein  imposed  by  the 
forty-ninth  section  of  this  act  shall  be  due  and  payable  on  or  be- 
fore the  thirtieth  day  of  Jxme,  in  the  year  eighteen  hundred  and 
sixty-two,  and  all  sums  due  and  unpaid  at  that  day  shall  draw 
interest  thereafter  at  the  rate  of  six  per  centum  per  annum;  and 
if  any  person  or  persons  shall  neglect  or  refuse  to  pay  after  due 
notice  said  tax  assessed  against  him,  her,  or  them,  for  the  space 
of  more  than  thirty  days  after  the  same  is  due  and  payable,  it 
shall  be  lawful  for  any  collector  or  assistant  collector  charged 
with  the  duty  of  collecting  such  tax^  and  they  are  hereby  au- 
thorized, to  levy  the  same  on  the  visible  property  of  any  such 
person,  or  so  much  thereof  as  may  be  sufficient  to  pay  such 
tax,  with  the  interest  due  thereon,  and  the  expenses  incident  to 
such  levy  and  sale,  first  giving  thirty  days^  public  notice  of  the 
time  and  place  of  the  sale  thereof;  and  in  case  of  the  failure  of 
any  person  or  persons  authorized  to  act  as  agent  or  agents  for 
the  collection  of  the  rents  or  other  income  of  any  person  resid- 
ing abroad  shall  neglect  or  refuse  to  pay  the  tax  assessed  there- 
on (having  had  due  notice)  for  more  than  thirty  days  after  the 
thirtieth  of  June,  eighteen  hundred  and  sixty-two,  the  collector 
or  his  assistant,  for  the  district  where  such  property  is  located, 
or  rents  or  income  is  payable,  shall  be  and  hereby  is  author- 
ized to  levy  upon  the  property  itself,  and  to  sell  the  same,  or  so 
much  thereof  as  may  be  necessary  to  pay  the  tax  assessed,  to- 
gether with  the  interest  and  expenses  incident  to  such  levy  and 
sale,  first  giving  thirty  days*  public  notice  of  the  time  and  place  of 
sale.  And  in  all  cases  of  the  sale  of  property  herein  authorized, 
the  conveyance  by  the  officer  authorized  to  make  the  sale,  duly 
executed,  shall  give  a  valid  title  to  the  purchaser,  whether  the 
property  sold  be  real  or  personal.  And  the  several  collectors 
and  assistants  appointed  under  the  authority  of  this  act  may,  if 
thoy  find  no  property  to  satisfy  the  taxes  assessed  upon  any  per- 
son by  authority  of  the  forty-ninth  section  of  this  act,  and 
which  such  person   neglects   to  pay  as  hereinbefore  provided, 
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shall  have  power,  and  it  shall  be  their  duty,  to  examine  under 
oath  the  person  assessed  under  this  act,  or  any  other  person,  and 
may  sell  at  public  auction,  after  ten  days'  notice,  any  stock, 
bonds,  or  choses  in  action,  belonging  to  said  person,  or  so  much 
thereof  as  will  pay  such  tax  and  the  expenses  of  such  sale  ;  and 
in  case  he  refuses  to  testify,  the  said  several  collectors  and  as- 
sistants shall  have  power  to  arrest  such  person  and  commit  him 
to  prison,  to  be  held  in  custody  until  the  same  shall  be  paid,  with 
interest  thereon,  at  the  rate  of  six  per  centum  per  annum, 
from  the  time  when  the  same  was  payable  as  aforesaid,  and  all 
fees  and  charges  of  such  commitment  and  custody.  And  the 
place  of  custody  shall  in  all  cases  be  the  same  provided  by  law 
for  the  custody  of  persons  committed  for  any  caiise  by  the 
authority  of  the  United  States,  and  the  warrant  of  the  collector, 
stating  the  cause  of  commitment,  shall  be  sufficient  authority  to 
the  proper  officer  for  receiving  and  keeping  such  person  in 
custody  until  the  amount  of  said  tax  and  interest,  and  all  fees 
and  the  expense  of  such  custody,  shall  have  been  fully  paid 
and  discharged ;  which  fees  and  expenses  shall  be  the  same  as 
are  chargeable  under  the  laws  of  the  United  States  in  other  cases 
of  commitment  and  custody.  And  it  shall  be  the  duty  of  such 
collector  to  pay  the  expenses  of  such  custody,  and  the  same,  with 
his  fees,  shall  be  allowed  on  settlement  of  his  accounts.  And 
the  person  so  committed  shall  have  the  same  right  to  be  dis- 
charged from  such  custody  as  may  be  allowed  by  the  laws  of  the 
State  or  Territory,  or  the  District  of  Columbia,  where  he  is  so 
held  in  custody,  to  persons  committed  under  the  laws  of  such 
State  or  Territory,  or  District  of  Columbia,  for  the  non-payment 
of  taxes,  and  in  the  manner  provided  by  such  laws  ;  or  he  may 
be  discharged  at  any  time  by  order  of  the  Secretary  of  the 
Treasury. 
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ACT  OF  JULY  1,  1862. 

Chapter  CXIX.— An  Act  to  Provide  Internal  Revenue  to  Support 
THE  Government  and  to  Pay  Interest  on  the  Pubuc  Debt. 

Section  80. 

Railroads,  Steamboats,  and  Ferry-boats. 

And  be  it  further  enacted^  That  on  and  after  the  first  day  of 
August,  eighteen  hundred  and  sixty-two,  any  person  or  persons, 
firms,  companies,  or  corporations,  owning  or  possessing,  or  hav- 
ing the  care  or  management  of  any  railroad  or  railroads  upon 
which  steam  is  used  as  a  propelling  power,  or  of  any  steamboat 
or  other  vessel  propelled  by  steam  power,  shall  be  subject  to  and 
pay  a  duty  of  three  per  centum  on  the  gross  amount  of  all  the 
receipts  of  such  railroad  or  railroads  or  steam  vessel  for  the 
transportation  of  passengers  over  and  upon  the  same;  and  any 
person  or  persons,  firms,  companies,  or  corporations,  owning  or 
possessing,  or  having  the  care  or  management  of.  any  railroad  or 
railroads  using  any  other  power  than  steam  thereon,  or  owning^ 
possessing,  or  having  the  care  or  management  of  any  ferry-boat, 
or  vessel  used  as  a  ferry-boat,  propelled  by  steam  or  horse-power, 
shall  be  subject  to  and  pay  a  duty  of  one  and  a  half  per  centum 
upon  the  gross  receipts  of  such  railroad  or  ferry-boat,  respec- 
tively, for  the  transportation  of  passengers  over  and  upon  said 
railroads,  steamboats,  and  ferry-boats,  respectively;  and  any 
person,  or  persons,  firms,  companies,  or  corporations,  owning, 
possessing,  or  having  the  care  or  management  of  any  bridge 
authorized  by  law  to  receive  toll  for  the  transit  of  passengers, 
beasts,  carriages,  teams,  and  freight  of  any  description  over  such 
bridge,  shall  be  subject  to  and  pay  a  duty  of  three  per  centum  on 
the  gross  amount  of  all  their  receipts  of  every  description.  And 
the  owner,  possessor,  or  person  or  persons  having  the  care  and 
management  of  any  such  railroad,  steamboat,  ferry-boat,  or 
other  vessel,  or  bridge,  as  aforesaid,  shall,  within  five  days  after 
the  end  of  each  and  every  month,  commencing  as  hereinbefore 
mentioned,  make  a  list  or  return  to  the  assistant  assessor  of  the 
district  within  which  such  owner,  possessor,  company,  or  cor- 
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poration  may  have  his  or  its  place  of  husiness,  or  where  any  such 
railroad,  steamboat,  ferry-boat,  or  bridge  is  located  or  belongs, 
respectively,  stating  the  gross  amount  of  such  receipts  for  the 
month  next  preceding,  which  return  shall  be  verified  by  the  oath 
or  affirmation  of  such  owner,  possessor,  manager,  agent,  or  other 
proper  officer,  in  the  manner  and  form  to  be  prescribed  from  time 
to  time  by  the  Ck)mmissioner  of  Internal  Revenue,  and  shall  also« 
monthly,  at  the  time  of  making  such  return,  pay  to  the  C(^ector 
or  deputy  collector  of  the  district  the  full  amount  of  duties  which 
have  accrued  on  such  receipts  for  the  month  aforesaid;  and  in 
case  of  neglect  or  refusal  to  make  said  lists  or  return  for  the 
space  of  five  days  after  such  return  should  be  made  as  aforesaid, 
the  assessor  or  assistant  assessor  shall  proceed  to  estimate  the 
amount  received  and  the  duties  payable  thereon,  as  hereinbefore 
provided  in  other  cases  of  delinquency  to  make  return  for  pur- 
poses of  assessment ;  and  for  the  purpose  of  making  such  assess- 
ment, or  of  ascertaining  the  correctness  of  any  such  return,  the 
books  of  any  such  person,  company,  or  corporation  shall  be  sub- 
ject to  the  inspection  of  the  assessor  or  assistant  assessor  on  his 
demand  or  request  therefor;  and  in  case  of  neglect  or  refusal  to 
pay  the  duties  as  aforesaid  when  the  same  have  been  ascertained 
as  aforesaid,  for  the  space  of  five  days  after  the  same  shall  have 
become  payable,  the  owner,  possessor,  or  person  having  the 
management  as  aforesaid,  shall  pay,  in  addition,  five  per  centum 
on  the  amount  of  such  duties  ;  and  for  any  attempt  knowingly  to 
evade  the  payment  of  such  duties,  the  said  owner,  possessor,  or  per- 
son having  the  care  or  management  as  aforesaid,  shall  be  liable 
to  pay  a  penalty  of  one  thousand  dollars  for  every  such  attempt, 
to  be  recovered  as  provided  in  this  act  for  the  recovery  of  penal- 
ties ;  and  all  provisions  of  this  act  in  relation  to  liens  and  collec- 
tions by  distraint  not  incompatible  herewith,  shall  apply  to  this 
section  and  the  objects  therein  embraced :  Provided^  That  all  such 
persons,  companies,  and  corporations  shall  have  the  right  to  add 
the  duty  or  tax  imposed  hereby  to  their  rates  of  fare  whenever 
their  liability  thereto  may  commence,  any  limitations  which 
may  exist  by  law  or  by  agreement  w^ith  any  person  or  company 
which  may  have  paid,  or  be  liable  to  pay,  such  fare  to  the  con- 
trary notwithstanding. 

Section  81. 

Railroad  Bonds. 

And  be  it  further  enacted.  That  on  and  after  the  first  day  of 
July,  eighteen  himdred  and  sixty-two,  any  person  or  persons 
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owning  or  possessing,  or  having  the  caro  or  management  of  any 
railroad  company  or  railroad  corporation,  being  indebted  for  any 
sum  or  sums  of  money  for  which  bonds  or  other  evidences  of  in- 
debtedness have  been  issued,  payable  in  one  or  more  years  after 
date,  upon  which  interest  is,  or  shall  be,  stipulated  to  be  paid,  or 
coupons  representing  the  interest  shall  be  or  shall  have  been 
issued  to  be  paid,  and  all  dividends  in  scrip  or  money  or  sums  of 
money  thereafter  declared  due  or  payable  to  stockholders  of  any 
railroad  company,  as  part  of  the  earnings,  profits,  or  gains  of 
said  companies,  shall  be  subject  to  and  pay  a  duty  of  three  per 
centum  on  the  amount  of  all  such  interest  or  coupons  or  divi- 
dends whenever  the  same  shall  be  paid ;  and  said  railroad  com- 
panies or  railroad  corporations,  or  any  person  or  persons  owning, 
possessing,  or  having  the  care  or  management  of  any  railroad 
company  or  railroad  corporation,  are  hereby  authorized  and  re- 
quired to  deduct  and  withhold  from  all  payments  made  to  any 
person,  persons,  or  party,  after  the  first  day  of  July,  as  afore- 
said, on  account  of  any  interest  or  coupons  or  dividends  due  and 
payable  as  aforesaid,  the  said  duty  or  sum  of  three  per  cen- 
tum; and  the  duties  deducted  as  aforesaid,  and  certified  by  the 
president  or  other  officer  of  said  company  or  corporation,  shall 
be  a  receipt  and  discharge,  according  to  the  amount  thereof,  of 
said  railroad  companies  or  railroad  corporations,  and  the  owners, 
possessors,  and  agents  thereof,  on  dividends  and  on  bonds  and 
other  evidences  of  their  indebtedness,  upon  which  interest  or 
coupons  are  payable,  holden  by  any  person  or  party  whatsoever, 
and  a  Ust  or  return  shall  be  made  and  rendered  within  thirty 
days  after  the  time  fixed  when  said  interest  or  coupons  or  divi- 
dends become  due  or  payable,  and  as  often  as  every  six  months, 
to  the  Commissioner  of  Internal  Revenue,  which  shall  contain  a 
true  and  faithful  account  of  the  duties  received  and  chargeable, 
as  aforesaid,  during  the  time  when  such  duties  have  accrued  or 
should  accrue,  and  remaining  unaccounted  for;  and  there  shall 
be  annexed  to  every  such  list  or  return  a  declaration  under  oath 
or  affirmation,  in  manner  and  form  as  may  be  prescribed  by  the 
Commissioner  of  Internal  Revenue,  of  the  president,  treasurer,  or 
some  proper  officer  of  said  railroad  company  or  railroad  corpora- 
tion, that  the  same  contains  a  true  and  faithful  account  of  the 
duties  so  withheld  and  received  during  the  time  when  such 
duties  have  accrued  or  should  accrue,  and  not  accounted  for,  and 
for  any  default  in  the  making  or  rendering  of  such  list  or  return, 
with  the  declaration  annexed,  as  aforesaid,  the  person  or  persons 
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owning,  possessing,  or  having  the  care  or  m^iagement  of  such 
railroad  company  or  railroad  corporation,  making  such  default, 
shall  forfeit,  as  a  penalty,  the  sum  of  five  hundred  dollars;  and 
in  case  of  any  default  in  making  or  rendering  said  list,  or  of  any 
default  in  the  payment  of  the  duty,  or  any  part  thereof,  accruing 
or  which  should  accrue,  the  assessment  and  collection  shall  be 
made  according  to  the  general  provisions  of  this  act. 

Section  88. 

Banes,    Trust  Ck>MPANiBS,   Savings  Institutions,   and    Insurance 

Companies. 

And  be  it  further  enacted^  That  on  and  after  the  first  day 
of  July,  eighteen  hundred  and  sixty-two,  there  shall  be  levied, 
collected,  and  paid  by  all  banks,  trust  companies,  and  savings 
institutions,  and  by  all  fire,  marine,  life,  inland,  stock,  and 
mutual  insurance  companies,  under  whatever  style  or  name 
known  or  called,  of  the  United  States  or  Territories,  specially  in- 
corporated, or  existing  under  general  laws,  or  which  may  be 
hereafter  incorporated  or  exist  as  aforesaid,  on  all  dividends  in 
scrip  or  money  thereafter  declared  due  or  paid  to  stockholders, 
to  policy-holders,  or  to  depositors,  as  part  of  the  earnings,  profits, 
or  gains  of  said  banks,  trust  companies,  savings  institutions,  or 
insurance  companies,  and  on  all  sums  added  to  their  surplus  or 
contingent  funds,  a  duty  of  three  per  centum  :  Provided,  That 
the  duties  upon  the  dividends  of  life  insurance  companies  shall 
not  be  deemed  due,  or  to  be  collected  until  such  dividends  shall 
be  payable  by  such  companies.  And  said  banks,  trust  com- 
panies, savings  institutions,  and  insurance  companies  are  hereby 
authorized  and  required  to  deduct  and  withhold  from  all  payments 
made  to  any  person,  persons,  or  party,  on  account  of  any  dividends 
or  sums  of  money  that  may  be  due  and  payable,  as  aforesaid, 
after  the  first  day  of  July,  eighteen  hundred  and  sixty-two,  the 
said  duty  of  three  per  centum.  And  a  list  or  return  shall  be 
made  and  rendered  within  thirty  days  after  the  time  fixed  when 
such  dividends  or  sums  of  money  shall  be  declared  due  and  pay- 
able, and  as  often  as  every  six  months,  to  the  Ck)mmissioner 
of  Internal  Revenue,  which  shall  contain  a  true  and  faithful 
account  of  the  amount  of  duties  accrued  or  which  should  accrue 
from  time  to  time,  as  aforesaid,  during  the  time  when  such 
duties  remain  unaccounted  for,  and  there  shall  be  annexed  to 
every  such  list  or  return  a  declaration,  under  oath  or  affirmation, 
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to  be  made  in  form  and  manner  as  shall  be  prescribed  by  the  Com- 
missioner of  Internal  Revenue,  or  the  president,  or  some  other 
proper  officer  of  said  bank,  trust  company,  savings  institution, 
or  insurance  company,  respectively,  that  the  same  contains  a 
true  and  faithful  account  of  the  duties  which  have  accrued  or 
should  accrue  and  not  accounted  for,  and  for  any  default  in  the 
delivery  of  such  list  or  return,  with  such  declaration  annexed,  the 
bank,  trust  company,  savings  institution,  or  insurance  company 
making  such  default  shall  forfeit,  as  a  penalty,  the  sum  of  five 
hundred  dollars. 

Section  84. 

And  be  it  further  enacted^  That  on  the  first  day  of  October, 
Anno  Domini  eighteen  hundred  and  sixty -two,  and  on  the  first 
day  of  each  quarter  of  a  year  thereafter,  there  shall  be  paid  by 
each  insurance  company,  whether  inland  or  marine,  and  by  each 
individual  or  association  engaged  in  the  business  of  insurance 
from  loss  or  damage  by  fire,  or  by  the  perils  of  the  sea,  the  duty 
of  one  per  centum  upon  the  gross  receipts  for  premiums  and 
assessments  by  such  individual,  association,  or  company  during 
the  quarter  then  preceding  ;  and  like  duty  shall  be  paid  by  the 
agent  of  any  foreign  insurance  company  having  an  office  or 
doing  business  within  the  United  States. 

SEcnoN86. 

Salaries  and  Pat  of  Officebs  and  Pebsons  in  the  Service  of  the 

United  States. 

And  be  it  further  enacted,  That  on  and  after  the  first  day 
of  August,  eighteen  hundred  and  sixty-two,  there  shall  be 
levied,  collected,  and  paid  on  all  salaries  of  officers,  or  pay- 
ments to  persons  in  the  civil,  military,  naval,  or  other  employ- 
ment or  service  of  the  United  States,  including  senators  and  re- 
presentatives and  delegates  in  Congress,  when  exceeding  the  rate 
of  six  hundred  dollars  per  annum,  a  duty  of  three  per  centum  on 
the  excess  above  the  said  six  hundred  dollars;  and  it  shall  be 
the  duty  of  all  paymasters,  and  all  disbursing  officers,  under  the 
government  of  the  United  States,  or  in  the  employ  thereof,  when 
making  any  payments  to  officers  and  persons  as  aforesaid,  or 
upon  settling  and  adjusting  the  accounts  of  such  officers  and 
persons,  to  deduct  and  withhold  the  aforesaid  duty  of  three  per 
centum,  and  shall,  at  the  same  time,  make  a  certificate  stating 
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the  name  of  the  officer  or  person  from  whom  such  deduction  was 
made,  and  the  amount  thereof,  which  shall  be  transmitted  to  the 
office  of  the  Commissioner  of  Internal  Bevenue,  and  entered  as 
part  of  the  internal  duties  ;  and  the  pay-roll,  receipts,  or  ac- 
coimt  of  officers  or  persons  paying  such  duty,  as  aforesaid,  shall 
be  made  to  exhibit  the  fact  of  such  payment. 

Section  68* 
Advertisement. 

And  be  it  further  enacted,  That  on  and  after  the  first 
day  of  August,  eighteen  hundred  and  sixty-two,  there  shall 
be  levied,  collected,  and  paid  by  any  person  or  persons,  firm, 
or  company,  publishing  any  newspaper,  magazine,  review, 
or  other  literary,  scientific,  or  news  publication,  issued  periodi- 
cally, on  the  gross  receipts  for  all  advertisements,  or  all  matters 
for  the  insertion  of  which  in  said  newspaper  or  other  publication, 
as  aforesaid,  or  in  extras,  supplements,  sheets,  or  fiy-leaves  ac- 
companying the  same,  pay  is  required  or  received,  a  duty  of 
three  per  centum  ;  and  the  person  or  persons,  firm,  or  company, 
owning,  possessing,  or  having  the  care  or  management  of  any 
and  every  such  newspaper  or  other  publication,  as  aforesaid, 
shall  make  a  list  or  return  quarterly,  commencing  as  heretofore 
mentioned,  containing  the  gross  amount  of  receipts  as  aforesaid, 
and  the  amount  of  duties  which  have  accrued  thereon,  and  ren- 
der the  same  to  the  assistant  assessor  of  the  respective  districts 
where  such  newspaper,  magazine,  review,  or  other  literary  or 
news  publication  is  or  may  be  published,  which  list  or  return 
shall  have  annexed  a  declaration,  under  oath  or  affirmation,  to  be 
made  according  to  the  manner  and  form  which  may  be  from  time 
to  time  prescribed  by  the  Commissioner  of  Internal  Revenue,  or 
the  owner,  possessor,  or  person  having  the  care  or  management  of 
such  newspaper,  magazine,  review,  or  other  publication,  as  afore- 
said, that  the  same  is  true  and  correct,  and  shall  also,  quarterly 
ajid  at  the  time  of  making  said  list  or  return,  pay  to  the  collector 
or  deputy  collector  of  the  district,  as  aforesaid,  the  full  amount 
of  said  duties  ;  and  in  case  of  neglect  or  refusal  to  comply  with 
any  of  the  provisions  contained  in  this  section,  or  to  make  and 
render  said  list  or  return,  as  aforesaid,  for  the  space  of  thirty- 
days  after  the  time  when  said  list  or  return  ought  to  have  been 
made,  as  aforesaid,  the  assistant  assessor  of  the  respective  dis- 
tricts shall  proceed  to  estimate  the  duties,  as  heretofore  provided 
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in  other  cases  of  delinquency  ;  and  in  case  of  neglect  or  refusal 
to  pay  the  duties,  as  aforesaid,  for  the  space  of  thirty  days  after 
said  duties  become  due  and  payable,  said  owner,  possessor,  or 
person  or  persons  having  the  care  or  management  of  said  news- 
papers or  publications,  as  aforesaid,  shall  pay,  in  addition  thereto, 
a  penalty  of  five  per  centum  on  the  amount  due  ;  and  in  case  of 
fraud  or  evasion,  whereby  the  revenue  is  attempted  to  be  de* 
frauded  or  the  duty  withheld,  scud  owners,  possessors,  or  per- 
son or  persons  having  the  care  or  management  of  said  news- 
papers or  other  publications,  as  aforesaid,  shall  forfeit  and  pay  a 
penalty  of  five  hundred  dollars  for  each  offence,  or  for  any  sum 
fraudulently  unaccounted  for  ;  and  all  provisions  in  this  act  in 
relation  to  liens,  assessments,  and  collection,  not  incompatible 
herewith,  shall  apply  to  this  section  and  the  objects  herein  em- 
braced :  Provided,  That  in  all  cases  where  the  rate  or  price 
of  advertising  is  fixed  by  any  law  of  the  United  States,  or  Terri- 
tory, it  shall  be  lawful  for  the  company,  person  or  persons, 
publishing  said  advertisements,  to  add  the  duty  or  tax  imposed 
by  this  act  to  the  price  of  said  advertisements,  any  law,  as  afore- 
said, to  the  contrary  notwithstanding  :  Provided  further,  That 
the  receipts  for  £ulvertisements  to  the  amoimt  of  one  thou- 
sand dollars,  by  any  person  or  persons,  firm  or  company,  publish- 
ing any  newspaper,  magazine,  review,  or  other  literary ,  scientific, 
news  publication,  issued  periodically,  shall  be  exempt  from  duty: 
And  provided  further.  That  all  newspapers  whose  circulation 
does  not  exceed  two  thousand  copies  shall  be  exempted  from  all 
taxes  for  advertisements. 

SBcnoN  89. 

Income  Duty. 

And  he  it  further  eruicted,  That  for  the  purpose  of  modify- 
ing and  re-enacting,  as  hereinafter  provided,  so  much  of  an  act, 
entitled  ''  An  act  to  provide  increased  revenue  from  imports  to 
pay  interest  on  the  public  debt,  and  for  other  purposes, '^approved 
fifth  of  August,  eighteen  hundred  and  sixty-one,  as  relates  to 
income  tax ;  that  is  to  say,  sections  forty -nine,  fifty  (except  so 
much  thereof  as  relates  to  the  selection  and  appointment  of 
depositaries),    and    fifty-one,  be,  and   the   same   are   hereby, 

repealed. 

Section  90. 

And  be  it  further  enacted.  That  there  shall  be  levied, 
collected,  and  paid  annually,  upon  the  annual  gains,  profits,  or 
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income  of  every  person  residing  in  the  United  States,  whether 
derived  from  any  kind  of  property,  rents,  interest,  dividends, 
salaries,  or  from  any  profession,  trade,  employment,  or  vocation 
carried  on  in  the  United  States  or  elsewhere,  or  from  any  other 
source  whatever,  except  as  hereinafter  mentioned,  if  such  annual 
gains,  profits,  or  income  exceed  the  sum  of  six  hundred  dollars, 
and  do  not  exceed  the  sum  of  ten  thousand  dollars,  a  duty  of 
three  per  centum  on  the  amount  of  such  annual  gains,  profits,  or 
income  over  and  ahove  the  said  sum  of  six  hundred  dollars;  if 
said  income  exceeds  the  sum  of  ten  thousand  dollars,  a  duty  of 
five  per  centum  upon  the  amount  thereof  exceeding  six  hundred 
dollars,  and  upon  the  annvial  gains,  profits,  or  income,  rents,  and 
dividends  accruing  upon  any  property,  securities,  and  stocks 
owned  in  the  United  States  by  any  citizen  of  the  United  States, 
residing  abroad,  except  as  hereinafter  mentioned,  and  not  in  the 
employment  of  the  government  of  the  United  States,  there  shall 
be  levied,  collected,  and  paid  a  duty  of  five  per  centum. 

Section  91. 

And  be  it  further  enacted^  That  in  estimating  said  annual 
gains,  profits,  or  income,  whether  subject  to  a  duty,  as  provided 
in  this  act,  of  three  per  centum,  or  of  five  per  centum,  all  other 
national,  state,  and  local  taxes,  lawfully  assessed  upon  the  prop- 
erty or  other  sources  of  income  of  any  person  as  aforesaid,  from 
which  said  annual  gains,  profits,  or  income  of  such  person  is  or 
should  be  derived,  shall  be  first  deducted  from  the  gains,  profits, 
or  income  of  the  person  or  persons  who  actually  pay  the  same, 
whether  owner  or  tenant,  and  all  gains,  profits,  or  income  derived 
from  salaries  of  officers,  or  payments  to  persons  in  the  civil, 
military,  naval,  or  other  service  of  the  United  States,  including 
senators,  representatives,  and  delegates  in  Congress,  above  six 
hundred  dollars,  or  derived  from  interest  or  dividends  on  stocks, 
capital,  or  deposits  in  any  bank,  trust  company,  or  savings  in- 
stitution, insurance,  gas,  bridge,  express,  telegraph,  steamboat, 
ferry-boat,  or  railroad  company,  or  corporation,  or  on  any  bonds 
or  other  evidences  of  indebtedness  of  any  railroad  company  or 
other  corporation,  which  shall  have  been  assessed  and  paid  by 
said  banks,  trust  companies,  savings  institutions,  insurance,  gas, 
bridge,  telegraph,  steamboat,  ferry-boat,  express,  or  railroad 
companies,  as  aforesaid,  or  derived  from  advertisements,  or  on 
any  articles  manufactured,  upon  which  specific,  stamp  or  ad 
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valorem  duties  shall  have  been  directly  assessed  or  paid,  shall 
also  be  deducted ;  and  the  duty  herein  provided  for  shall  be 
assessed  and  collected  upon  the  income  for  the  year  ending  the 
thirty-first  day  of  December  next  preceding  the  time  for  levying 
and  collecting  said  duty,  that  is  to  say,  on  the  first  day  of  May, 
eighteen  hundred  and  sixty-three,  and  in  each  year  thereafter : 
Promded,  That  upon  such  portion  of  said  gains,  profits,  or  in- 
come, whether  subject  to  a  duty  as  provided  in  this  act  of  three 
per  centum  or  of  five  per  centum,  which  shall  be  derived  from 
interest  upon  notes,  bonds,  or  other  securities  of  the  United 
States,  there  shall  be  levied,  collected,  and  paid  a  duty  not 
exceeding  one  and  one-half  of  one  per  centum,  anything  in  this 
act  to  the  contrary  notwithstanding. 

Section  02. 

And  be  it  further  enacted,  That  the  duties  on  income  herein 
imposed  shall  be  due  and  payable  on  or  before  the  thirtieth  day 
of  June,  in  the  year  eighteen  hundred  and  sixty -three,  and  in 
each  year  thereafter  until  and  including  the  year  eighteen  hun- 
dred and  sixty -six  and  no  longer;  and  to  any  siun  or  sums  an- 
nually due  and  unpaid  for  thirty  days  after  the  thirtieth  of  June 
as  aforesaid,  and  for  ten  days  after  demand  thereof  by  the  col- 
lector, there  shall  be  levied  in  addition  thereto  the  sum  of  five 
per  centum  on  the  amount  of  duties  unpaid,  as  a  penalty,  except 
from  the  estates  of  deceased  and  insolvent  persons  ;  and  if  any 
person  or  persons,  or  party,  liable  to  pay  such  duty,  shall  neglect 
or  refuse  to  pay  the  same,  the  amount  due  shall  be  a  lien  in 
favor  of  the  United  States  from  the  time  it  was  so  due  until  paid, 
with  the  interest,  penalties,  and  costs,  that  may  accrue  in  ad- 
dition thereto,  upon  all  the  property,  and  rights  to  property, 
stocks,  securities,  and  debts  of  every  description  from  which  the 
income  upon  which  said  duty  is  assessed  or  levied  shall  have  ac- 
crued, or  may  or  should  accrue;  and  in  default  of  the  pa3rment 
of  said  duty  for  the  space  of  thirty  days,  after  the  same  shall 
have  become  due,  and  be  demanded  as  aforesaid,  said  lien  may 
be  enforced  by  distraint  upon  such  property,  rights  to  property, 
stocks,  securities,  and  evidences  of  debt,  by  whomsoever  holden ; 
and  for  this  purpose  the  Commissioner  of  Internal  Revenue,  upon 
the  certificate  of  the  collector  or  deputy  collector  that  said  duty 
is  due  and  unpaid  for  the  space  of  ten  days  after  notice  duly 
given  of  the  levy  of  such  duty,  shall  issue  a  warrant  in  form  and 
26 
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manner  to  be  prescribed  by  said  Commissioner  of  Internal 
Revenue,  under  the  directions  of  the  Secretary  of  the  Treasury, 
and  by  virtue  of  such  warrant  there  may  be  levied  on  such  prop- 
erty, rights  to  property,  stocks,  securities,  and  evidences  of 
debt,  a  further  sum  to  be  fixed  and  stated  in  such  warrant,  over 
and  above  the  said  annual  duty,  interest,  and  penalty  for  non- 
payment, sufficient  for  the  fees  and  expenses  of  such  levy.  And 
in  all  cases  of  sale,  as  aforesaid,  the  certificate  of  such  sale  by 
the  collector  or  deputy  collector  of  the  sale,  shall  give  title  to  the 
purchaser,  of  all  right,  title,  and  interest  of  such  delinquent  in 
and  to  such  property,  whether  the  property  be  real  or  personal; 
and  where  the  subject  of  sale  shall  be  stocks,  the  certificate  of 
said  sale  shall  be  lawful  authority  and  notice  to  the  proper  cor- 
poration, company,  or  association,  to  record  the  same  on  the 
books  or  records,  in  the  same  manner  as  if  transferred  or  assigned 
by  the  person  or  party  holding  the  same,  to  issue  new  certificates 
of  stock  therefor  in  lieu  of  any  original  or  prior  certificates,  which 
shall  be  void  whether  cancelled  or  not;  and  said  certificates  of 
sale  of  the  collector  or  deputy  collector,  where  the  subject  of  sale 
shall  be  securities  or  other  evidences  of  debt,  shall  be  good  and 
valid  receipts  to  the  person  or  party  holding  the  same,  as  against 
any  person  or  persons,  or  other  party  holding,  or  claiming  to 
hold,  possession  of  such  securities  or  other  evidences  of  debt. 

Section  93. 

And  be  it  further  enax^ted.  That  it  shall  be  the  duty  of  all  persons 
of  lawful  age,  and  all  guardians  and  trustees,  whether  such 
trustees  are  so  by  virtue  of  their  office  as  executors,  adminis- 
trators, or  other  fiduciary  capacity,  to  make  return  in  the  list  or 
schedule,  as  provided  in  this  act,  to  the  proper  officer  of  internal 
revenue,  of  the  amount  of  his  or  her  income,  or  the  income  of 
such  minors  or  persons  as  may  be  held  in  trust  as  aforesaid,  ac- 
cording to  the  requirements  hereinbefore  stated,  and  in  case  of 
neglect  or  refusal  to  make  such  return,  the  assessor  or  assistant 
assessor  shall  assess  the  amount  of  his  or  her  income,  and  proceed 
thereafter  to  collect  the  duty  thereon  in  the  same  manner  as  is 
provided  for  in  other  cases  of  neglect  and  refusal  to  furnish  lists 
or  schedules  in  the  general  provision  of  this  act,  where  not  other- 
wise incompatible,  and  the  assistant  assessor  may  increase  the 
amount  of  the  list  or  return  of  aily  party  making  such  return,  if 
he  shall  be  satisfied  that  the  same  is  understated :  Provided,  That 
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any  party,  in  his  or  her  own  hehalf ,  or  as  guardian  or  trustee,  as 
aforesaid,  shall  be  permitted  to  declare,  under  oath  or  affirmation, 
the  form  and  manner  of  which  shall  be  pr^cribed  by  the  Com- 
missioner of  Internal  Revenue,  that  he  or  she  was  not  possessed 
of  an  income  of  six  hundred  dollars,  liable  to  be  assessed  ac- 
cording to  the  provisions  of  this  act,  or  that  he  or  she  has 
been  assessed  elsewhere  and  the  same  year  for  an  income  duty, 
under  authority  of  the  United  States,  and  shall  thereupon  be 
exempt  from  an  income  duty;  or,  if  the  list  or  return  of  any 
party  shall  have  been  increased  by  the  assistant  assessor,  in 
manner  as  aforesaid,  he  or  she  may  be  permitted  to  declare,  as 
aforesaid,  the  amount  of  his  or  her  annual  income,  or  the  amount 
held  in  trust,  as  aforesaid,  liable  to  be  assessed,  as  aforesaid, 
and  the  same  so  declared  shall  be  received  as  the  sum  upon 
which  duties  are  to  be  assessed  and  oollected. 


y 
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ACT  OF  MARCH  3,  1863. 

Chapter  LXXIV.— An  Act  to  Amend  an  Act  entitled  "  An  Act  to 
Provide  Internal  Revenue  to  Support  the  Government  and 
Pay  Interest  on  the  Public  Debt,"  Approved  July  First, 
Eighteen  Hundred  and  Sixty-two,  and  for  other  Purposes. 

Section  1. 

Be  it  enacted,  ♦♦♦♦♦♦♦♦♦ 
That  section  ninety-one  be  amended  by  striking  out  the  word 
**  gas  "  wherever  it  occurs,  and  by  striking  out  the  words  **  or  on 
any  articles  manufactured"  after  the  word  ''advertisements.*' 
That  section  ninety-three  be  amended  so  that  in  case  of  neg- 
lect or  refusal  to  make  the  returns  referred  to  in  said  section  the 
proceedings  thereafter  for  the  assessment  and  collection  of  the 
duty  shall  be  in  the  S€ime  manner  as  provided  for  in  other  cases 
of  neglect. 

Section  3. 

And  he  it  further  enacted,  That  any  person  or  persons,  firm, 
company,  or  corporation,  who  shall  issue  tickets  or  contracts  of 
insurance  against  fatal  or  non-fatal  injury  to  persons  while 
travelling  by  land  or  water,  shall  pay  a  duty  of  one  per  centum 
on  the  gross  amount  of  all  the  receipts  for  such  insurance,  and 
shall  be  subject  to  all  the  provisions  and  regulations  of  existing 
law  applicable  thereto,  in  relation  to  insurance  companies :  Pro^ 
vided,  That  no  stamp  duty  shall  be  required  upon  tickets  or  con- 
tracts of  insurance  as  aforesaid,  when  limited  to  fatal  or  non- 
fatal injury  to  persons  while  travelling. 

Section  7. 

And  he  it  further  enacted,  That  the  commissioner  of  internal 
revenue  be,  and  he  is  hereby,  authorized  to  prescnbe  such 
method  for  the  cancellation  of  stamps  as  a  substitute  for  or  in 
fiuidition  to  the  method  now  prescribed  by  law,  as  he  may  deem 
expedient  and  effectual.  And  he  is  further  authorized  in  his  dis- 
cretion to  make  the  application  of  such  method  imperative  upon 
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the  manufacturers  of  proprietary  articles,  and  upon  stamps  of  a 
nominal  value  exceeding  twenty-five  cents  each. 

Section  9. 

And  be  it  further  eruicted,  That  any  person  or  persons,  firms, 
companies,  or  corporations,  owning  or  possessing,  or  having  the 
care  or  management  of  any  ferry-boat,  or  vessel  used  as  a  ferry- 
boat, propelled  by  steam  or  horse-power,  in  lieu  of  the  duties 
now  imposed  by  law,  shall  be  subject  to  pay  a  duty  of  one  and 
one-half  of  one  per  centum  upon  the  gross  receipts  of  such  ferry- 
boat ;  and  the  return  and  payment  thereof  shall  be  made  in  the 
manner  prescribed  in  the  act  to  which  this  act  is  an  amendment. 

Section  10. 

And  be  it  further  enacted^  That  on  and  after  the  first  day  of 
April,  eighteen  hundred  and  sixty-three,  any  person  or  persons, 
firms,  companies,  or  corporations  carrying  on  or  doing  an  ex- 
press business  shall,  in  lieu  of  the  tax  and  stamp  duties  imposed 
by  existing  laws,  be  subject  to  and  pay  a  duty  of  two  per  centum 
on  the  gross  amount  of  all  the  receipts  of  such  express  business, 
and  shall  be  subject  to  the  same  provisions,  rules,  and  penalties, 
as  are  prescribed  in  section  eighty  of  the  act  to  which  this  is  an 
amendment,  for  the  persons,  firms,  companies,  or  corporations 
owning  or  possessing  or  having  the  management  of  railroads, 
steamboats,  and  ferry-boats;  and  all  acts  or  parts  of  acts  in- 
consistent herewith  are  hereby  repealed. 

Section  11. 

And  be  it  further  enacted,  That  in  estimating  the  annual  gains, 
profit,  or  income,  of  any  person,  under  the  act  to  which  this  act 
is  an  amendment,  the  amount  actually  paid  by  such  person  for 
the  rent  of  the  dwelling-house  or  estate  on  which  he  resides  shall 
be  first  deducted  from  the  gains,  profit,  or  income  of  such  person. 
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ACT  OF  JUNE  30,  1864. 

Chapter  CLXXIII.— An  Act  to  Provide  Internal  Revenue  to  Sup- 
fort  THE  Government,  to  Pat  Interest  on  the  Public  Debt,  and 
FOR  other  Purposes. 

Section  108. 

And  be  it  further  enactedy  That  every  person,  firm,  company, 
or  corporation,  owning  or  possessing,  or  having  the  care  or  man- 
management  of,  any  railroad,   canal,  steamboat,  ship,  barge, 
canal-boat,  or  other  vessel,  or  any  stage-coach  or  other  vehicle 
engaged  or  employed  in  the  business  of  transporting  passengers 
or  property  for  hire,  or  in  transporting  the  mails  of  the  United 
States,  on  any  canal,  the  water  of  which  is  used  for  mining  pur- 
poses, shall  be  subject  to  and  pay  a  duty  of  two  and  one-h£df  per 
centum  upon  the  gross  receipts  of  such  railroad,  canal,  steam- 
boat, ship,  barge,   canal-boat,  or  other  vessel,  or  such  stage- 
coach or  other  vehicle :  Proxndedy  That  the  duty  hereby  imposed 
shall  not  be  charged  upon  receipts  for  the  transportation  of  per- 
sons or  property,  or  mails,  between  the  United  States  and  any 
foreign  port;  and  any  person  or  persons,  firms,  companies,  or 
corporations,  owning,  possessing,  or  having  the  care  or  manage- 
ment of  any  toll-road,  ferry,  or  bridge,  authorized  by  law  to 
receive  toll  for  the  transit  of  passengers,  beasts,  carriages,  teams, 
and  freight  of  any  description,   over  such  toll-road,  ferry,   or 
bridge,  shall  be  subject  to  and  pay  a  duty  of  three  per  centum  on 
the  grass  amount  of  all  their  receipts  of  every  description.     But 
when  the  gross  receipts  of  any  such  bridge  or  toll-road  shall  not 
exceed  the  amount  necessarily  expended  to  keep  such  bridge  or 
road  in  repair,  no  tax  shall  be  imposed  on  such  receipts :  Pro- 
vided^ That  all  such  persons,  companies,  and  corporations  shall 
have  the  right  to  add  the  duty  or  tax  imposed  hereby  to  their 
rates  of  fare  whenever  their  liability  thereto  may  commence,  any 
limitation  which  may  exist  by  law  or  by  agreement  with  any 
person  or  company  which  may  have  paid  or  be  liable  to  pay  such 
fare  to  the  contrary  notwithstanding. 
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Section  104. 

And  be  it  further  enacted,  That  any  person,  firm,  company, 
or  corporation  carrying  on  or  doing  an  express  business,  shall  be 
subject  to  and  pay  a  duty  of  three  per  centum  on  the  gross 
amount  of  all  the  receipts  of  such  express  business. 

Section  105. 

And  be  it  further  enacted,  That  there  shall  be  levied,  collected, 
and  paid  a  duty  of  one  and  a  half  of  one  per  centum  upon  the 
gross  receipts  of  premiums,  or  assessments  for  insurance  from 
loss  or  damage  by  fire  or  by  the  perils  of  the  sea,  made  by 
every  insurance  company,  whether  inland  or  marine  or  fire 
insurance  company,  and  by  every  association  or  individual 
engaged  in  the  business  of  insurance  against  loss  or  damage  by 
fire  or  by  the  perils  of  the  sea;  and  by  every  person,  firm,  com- 
pany, or  corporation,  who  shall  issue  tickets,  or  contracts  of  insur- 
ance against  injury  to  persons  while  travelling  by  land  or  water; 
and  a  like  duty  shall  be  paid  by  the  agent  of  any  foreign  insur- 
ance company  having  an*  office  or  doing  business  within  the 
United  States ;  and  that  in  the  account  or  return  to  be  rendered, 
they  shall  state  the  amount  insured,  renewed,  or  continued,  the 
gross  amount  of  premiums  received  and  assessments  collected, 
and  the  duties  by  law  accruing  thereon  for  the  quarter  then  next 
preceding. 

Section  107. 

And  be  it  further  enacted.  That  any  person,  firm,  company,  or 
corporation  owning  or  possessing  or  having  the  care  or  manage- 
ment of  any  telegraphic  line  by  which  telegraphic  despatches  or 
messages  are  received  or  transmitted,  shall  be  subject  to,  and  pay 
a  duty  of,  five  per  centum  on  the  gross  amount  of  all  receipts  of 
such  person,  firm,  company,  or  corporation. 

Section  106. 

And  be  it  further  enacted.  That  any  person,  firm,  or  corpora- 
tion, or  the  manager  or  agent  thereof,  owning,  conducting,  or 
having  the  care  or  management  of  any  theatre,  opera,  circus, 
museum,  or  other  public  exhibition  of  dramatic  or  operatic  repre- 
sentations, plays,  performances,  musical  entertainments,  feats  of 
horsemanship,  acrobatic  sports,  or  other  shows  which  are  opened 
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the  name  of  the  officer  or  person  from  whom  such  deduction  was 
made,  and  the  amount  thereof,  which  shall  be  transmitted  to  the 
office  of  the  Commissioner  of  Internal  Bevenue,  and  entered  as 
part  of  the  internal  duties  ;  and  the  pay-roll,  receipts,  or  ac- 
count of  officers  or  persons  paying  such  duty,  as  aforesaid,  shall 
be  made  to  exhibit  the  fact  of  such  payment. 

SscnoN  88. 
Advertisement. 

And  be  it  further  enacted.  That  on  and  after  the  first 
day  of  August,  eighteen  hundred  and  sixty-two,  there  shall 
be  levied,  collected,  and  paid  by  any  person  or  persons,  firm, 
or  company,  publishing  any  newspaper,  magazine,  review, 
or  other  literary,  scientific,  or  news  publication,  issued  periodi- 
cally, on  the  gross  receipts  for  all  advertisements,  or  all  matters 
for  the  insertion  of  which  in  said  newspaper  or  other  publication, 
as  aforesaid,  or  in  extras,  supplements,  sheets,  or  fly-leaves  ac- 
companying the  same,  pay  is  required  or  received,  a  duty  of 
three  per  centum  ;  and  the  person  or  persons,  firm,  or  company, 
owning,  possessing,  or  having  the  care  or  management  of  any 
and  every  such  newspaper  or  other  publication,  as  aforesaid, 
shall  make  a  list  or  return  quarterly,  conmiencing  as  heretofore 
mentioned,  containing  the  gross  amount  of  receipts  as  aforesaid, 
and  the  amount  of  duties  which  have  accrued  thereon,  and  ren- 
der the  same  to  the  assistant  assessor  of  the  respective  districts 
where  such  newspaper,  magazine,  review,  or  other  literary  or 
news  publication  is  or  may  be  published,  which  list  or  return 
shall  have  annexed  a  declaration,  under  oath  or  affirmation,  to  be 
made  according  to  the  manner  and  form  which  may  be  from  time 
to  time  prescribed  by  the  Commissioner  of  Internal  Revenue,  or 
the  owner,  possessor,  or  person  having  the  care  or  management  of 
such  newspaper,  magazine,  review,  or  other  publication,  as  afore- 
said, that  the  same  is  true  and  correct,  and  shall  also,  quarterly 
and  at  the  time  of  making  said  list  or  return,  pay  to  the  collector 
or  deputy  collector  of  the  district,  as  aforesaid,  the  full  amount 
of  said  duties  ;  and  in  case  of  neglect  or  refusal  to  comply  with 
any  of  the  provisions  contained  in  this  section,  or  to  make  and 
render  said  list  or  return,  as  aforesaid,  for  the  space  of  thirty 
days  after  the  time  when  said  list  or  return  ought  to  have  been 
made,  as  aforesaid,  the  assistant  assessor  of  the  respective  dis- 
tricts shall  proceed  to  estimate  the  duties,  as  heretofore  provided 
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in  other  casee  of  delinquency  ;  and  in  case  of  neglect  or  refusal 
to  pay  the  duties,  as  aforesaid,  for  the  space  of  thirty  days  after 
said  duties  become  due  and  payable,  said  owner,  possessor,  oi* 
person  or  persons  having  the  care  or  management  of  said  news- 
papers or  publications,  as  aforesaid,  shall  pay,  in  addition  thereto, 
a  penalty  of  five  per  centimi  on  the  amount  due  ;  and  in  case  of 
fraud  or  evasion,  whereby  the  revenue  is  attempted  to  be  de- 
frauded or  the  duty  withheld,  said  owners,  possessors,  or  per- 
son or  persons  having  the  care  or  management  of  said  news- 
papers or  other  publications,  as  aforesaid,  shall  forfeit  and  pay  a 
penalty  of  five  hundred  dollars  for  each  offence,  or  for  any  simi 
fraudulently  unaccounted  for  ;  and  all  provisions  in  this  act  in 
relation  to  liens,  assessments,  and  collection,  not  incompatible 
herewith,  shall  apply  to  this  section  and  the  objects  herein  em- 
braced :  Provided,  That  in  all  cases  where  the  rate  or' price 
of  advertising  is  fixed  by  any  law  of  the  United  States,  or  Terri- 
tory, it  shall  be  lawful  for  the  company,  person  or  persons, 
publishing  said  advertisements,  to  add  the  duty  or  tax  imposed 
by  this  act  to  the  price  of  said  advertisements,  any  law,  as  afore- 
said, to  the  contrary  notwithstanding  :  Provided  further,  That 
the  receipts  for  advertisements  to  the  amount  of  one  thou- 
sand dollars,  by  any  person  or  persons,  firm  or  company,  publish- 
ing any  newspaper,  magazine,  review,  or  other  literary,  scientific, 
news  publication,  issued  periodically,  shall  be  exempt  from  duty : 
And  provided  further.  That  all  newspapers  whose  circulation 
does  not  exceed  two  thousand  copies  shall  be  exempted  from  all 
taxes  for  advertisements. 

Section  89. 

Income  Duty. 

And  be  it  further  enacted.  That  for  the  purpose  of  modify- 
ing and  re-enacting,  as  hereinafter  provided,  so  much  of  an  act, 
entitled  **  An  act  to  provide  increased  revenue  from  imports  to 
pay  interest  on  the  public  debt,  and  for  other  purposes, "approved 
fifth  of  August,  eighteen  hundred  and  sixty-one,  as  relates  to 
income  tax ;  that  is  to  say,  sections  forty-nine,  fifty  (except  so 
much  thereof  as  relates  to  the  selection  and  appointment  of 
depositaries),    and    fifty -one,  be,  and   the   same   are    hereby, 

repealed. 

Section  90. 

And  be  it  further  enacted.  That  there  shall  be  levied, 
collected,  and  paid  annually,  upon  the  annual  gains,  profits,  or 
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income  of  every  person  residing  in  the  United  States,  whether 
derived  from  any  kind  of  property,  rents,  interest,  dividends, 
salaries,  or  from  any  profession,  trade,  employment,  or  vocation 
carried  on  in  the  United  States  or  elsewhere,  or  from  any  other 
source  whatever,  except  as  hereinafter  mentioned,  if  such  annual 
gains,  profits,  or  income  exceed  the  sum  of  six  hundred  dollars, 
and  do  not  exceed  the  sum  of  ten  thousand  dollars,  a  duty  of 
three  per  centum  on  the  amount  of  such  annual  gains,  profits,  or 
income  over  and  above  the  said  sum  of  six  hundred  dollars;  if 
said  income  exceeds  the  sum  of  ten  thousand  dollars,  a  duty  of 
five  per  centum  upon  the  amount  thereof  exceeding  six  hundred 
dollars,  and  upon  the  annual  gains,  profits,  or  income,  rents,  and 
dividends  accruing  upon  any  property,  securities,  and  stocks 
owned  in  the  United  States  by  any  citizen  of  the  United  States, 
residing  abroad,  except  as  hereinafter  mentioned,  and  not  in  the 
employment  of  the  government  of  the  United  States,  there  shall 
be  levied,  collected,  and  paid  a  duty  of  five  per  centum. 

Section  91. 

And  be  it  further  enacted.  That  in  estimating  said  annual 
gains,  profits,  or  income,  whether  subject  to  a  duty,  as  provided 
in  this  act,  of  three  per  centum,  or  of  five  per  centum,  all  other 
national,  state,  and  local  taxes,  lawfully  assessed  upon  the  prop- 
erty or  other  sources  of  income  of  any  person  as  aforesaid,  from 
which  said  annual  gains,  profits,  or  income  of  such  person  is  or 
should  be  derived,  shall  be  first  deducted  from  the  gains,  profits, 
or  income  of  the  person  or  persons  who  actually  pay  the  same, 
whether  owner  or  tenant,  and  all  gains,  profits,  or  income  derived 
from  salaries  of  officers,  or  payments  to  persons  in  the  civil, 
military,  naval,  or  other  service  of  the  United  States,  including 
senators,  representatives,  and  delegates  in  Congress,  above  six 
hundred  dollars,  or  derived  from  interest  or  dividends  on  stocks, 
capital,  or  deposits  in  any  bank,  trust  company,  or  savings  in- 
stitution, insurance,  gas,  bridge,  express,  telegraph,  steamboat, 
ferry-boat,  or  railroad  company,  or  corporation,  or  on  any  bonds 
or  other  evidences  of  indebtedness  of  any  railroad  company  or 
other  corporation,  which  shall  have  been  assessed  and  paid  by 
said  banks,  trust  companies,  savings  institutions,  insurance,  gas, 
bridge,  telegraph,  steamboat,  ferry-boat,  express,  or  railroad 
companies,  as  aforesaid,  or  derived  from  advertisements,  or  on 
any  articles  manufactured,  upon  which  specific,  stamp  or  ad 
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valorem  duties  shall  have  been  directly  assessed  or  paid,  shall 
also  be  deducted ;  and  the  duty  herein  provided  for  shall  be 
assessed  and  collected  upon  the  income  for  the  year  ending  the 
thirty-first  day  of  December  next  preceding  the  time  for  levying 
and  collecting  said  duty,  that  is  to  say,  on  the  first  day  of  May, 
eighteen  hundred  and  sixty-three,  and  in  each  year  thereafter: 
Provided,  That  upon  such  portion  of  said  gains,  profits,  or  in- 
come, whether  subject  to  a  duty  as  provided  in  this  act  of  three 
per  centum  or  of  five  per  centum,  which  shall  be  derived  from 
interest  upon  notes,  bonds,  or  other  securities  of  the  United 
States,  there  shall  be  levied,  collected,  and  paid  a  duty  not 
exceeding  one  and  one-half  of  one  per  centum,  anything  in  this 
act  to  the  contrary  notwithstanding. 

Section  02. 

And  he  it  further  enacted^  That  the  duties  on  income  herein 
imposed  shall  be  due  and  payable  on  or  before  the  thirtieth  day 
of  June,  in  the  year  eighteen  hwidred  and  sixty-three,  and  in 
each  year  thereafter  until  and  including  the  year  eighteen  hun- 
dred and  sixty-six  and  no  longer;  and  to  any  siun  or  sums  an- 
nually due  and  unpaid  for  thirty  days  after  the  thirtieth  of  June 
as  aforesaid,  and  for  ten  days  after  demand  thereof  by  the  col- 
lector, there  shall  be  levied  in  addition  thereto  the  sum  of  five 
per  centum  on  the  amount  of  duties  unpaid,  as  a  penalty,  except 
from  the  estates  of  deceased  and  insolvent  persons  ;  and  if  any 
person  or  persons,  or  party,  liable  to  pay  such  duty,  shall  neglect 
or  refuse  to  pay  the  same,  the  amount  due  shall  be  a  lien  in 
favor  of  the  United  States  from  the  time  it  was  so  due  until  paid, 
with  the  interest,  penalties,  and  costs,  that  may  accrue  in  ad- 
dition thereto,  upon  all  the  property,  and  rights  to  property, 
stocks,  securities,  and  debts  of  every  description  from  which  the 
income  upon  which  said  duty  is  assessed  or  levied  shall  have  ac- 
crued, or  may  or  should  accrue;  and  in  default  of  the  payment 
of  said  duty  for  the  space  of  thirty  days,  after  the  same  shall 
have  become  due,  and  be  demanded  as  aforesaid,  said  lien  may 
be  enforced  by  distraint  upon  such  property,  rights  to  property, 
stocks,  securities,  and  evidences  of  debt,  by  whomsoever  holden ; 
and  for  this  purpose  the  Commissioner  of  Internal  Revenue,  upon 
the  certificate  of  the  collector  or  deputy  collector  that  said  duty 
is  due  and  unpaid  for  the  space  of  ten  days  after  notice  duly 
given  of  the  levy  of  such  duty,  shall  issue  a  warrant  in  form  and 
26 
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manner  to  be  prescribed  by  said  Commissioner  of  Internal 
Revenue,  under  the  directions  of  the  Secretary  of  the  Treasury, 
and  by  virtue  of  such  warrant  there  may  be  levied  on  such  prop- 
erty, rights  to  property,  stocks,  securities,  and  evidences  of 
debt,  a  further  sum  to  be  fixed  and  stated  in  such  warrant,  over 
and  above  the  said  annual  duty,  interest,  and  penalty  for  non- 
payment, sufficient  for  the  fees  and  expenses  of  such  levy.  And 
in  all  cases  of  sale,  as  aforesaid,  the  certificate  of  such  sale  by 
the  collector  or  deputy  collector  of  the  sale,  shall  give  title  to  the 
purchaser,  of  all  right,  title,  and  interest  of  such  delinquent  in 
and  to  such  property,  whether  the  property  be  real  or  personal; 
and  where  the  subject  of  sale  shall  be  stocks,  the  certificate  of 
said  sale  shall  be  lawful  authority  and  notice  to  the  proper  cor- 
poration, company,  or  association,  to  record  the  same  on  the 
books  or  records,  in  the  same  manner  as  if  transferred  or  assigned 
by  the  person  or  party  holding  the  same,  to  issue  new  certificates 
of  stock  therefor  in  lieu  of  any  original  or  prior  certificates,  which 
shall  be  void  whether  cancelled  or  not;  and  said  certificates  of 
sale  of  the  collector  or  deputy  collector,  where  the  subject  of  sale 
shall  be  securities  or  other  evidences  of  debt,  shall  be  good  and 
valid  receipts  to  the  person  or  party  holding  the  same,  as  against 
any  person  or  persons,  or  other  party  holding,  or  claiming  to 
hold,  possession  of  such  securities  or  other  evidences  of  debt. 

Section  93. 

And  be  it  further  enacted.  That  it  shall  be  the  duty  of  all  persons 
of  lawful  age,  and  all  guardians  and  trustees,  whether  such 
trustees  are  so  by  virtue  of  their  office  as  executors,  adminis- 
trators, or  other  fiduciary  capacity,  to  make  return  in  the  list  or 
schedule,  as  provided  in  this  act,  to  the  proper  officer  of  internal 
revenue,  of  the  amount  of  his  or  her  income,  or  the  income  of 
such  minors  or  persons  as  may  be  held  in  trust  as  aforesaid,  ac- 
cording to  the  requirements  hereinbefore  stated,  and  in  case  of 
neglect  or  refusal  to  make  such  return,  the  assessor  or  assistant 
assessor  shall  assess  the  amount  of  his  or  her  income,  and  proceed 
thereafter  to  collect  the  duty  thereon  in  the  same  manner  as  is 
provided  for  in  other  cases  of  neglect  and  refusal  to  furnish  lists 
or  schedules  in  the  general  provision  of  this  act,  where  not  other- 
wise incompatible,  and  the  assistant  assessor  may  increase  the 
amount  of  the  list  or  return  of  slAj  party  making  such  return,  if 
he  shall  be  satisfied  that  the  same  is  understated :  Provided^  That 


Act  op  July  1,  1862.  887 

any  party,  in  his  or  her  own  hehalf ,  or  as  guardian  or  trustee,  as 
aforesaid,  shall  be  permitted  to  declare,  under  oath  or  affirmation, 
the  form  and  manner  of  which  shall  be  prescribed  by  the  Com- 
missioner of  Internal  Hevenue,  that  he  or  she  was  not  possessed 
of  an  income  of  six  hundred  dollars,  liable  to  be  assessed  ac- 
cording to  the  provisions  of  this  act,  or  that  he  or  she  has 
been  assessed  elsewhere  and  the  same  year  for  an  income  duty, 
under  authority  of  the  United  States,  and  shall  thereupon  be 
exempt  from  an  income  duty;  or,  if  the  list  or  return  of  any 
party  shall  have  been  increased  by  the  assistant  assessor,  in 
manner  as  aforesaid,  he  or  she  may  be  permitted  to  declare,  as 
aforesaid,  the  amount  of  his  or  her  annual  income,  or  the  amount 
held  in  trust,  as  aforesaid,  liable  to  be  assessed,  as  aforesaid, 
and  the  same  so  declared  shall  be  received  as  the  sum  upon 
which  duties  are  to  be  assessed  and  oollected. 
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ACT  OF  MARCH  3,  1863. 

Chapter  LXXIV.— An  Act  to  Amend  an  Act  entitled  **  An  Act  to 
Provide  Internal  Revenue  to  Support  the  Government  and 
Pay  Interest  on  the  Public  Debt,"  Approved  July  First, 
Eighteen  Hundred  and  Sixty-two,  and  for  other  Purposes. 

SEcnoN  1. 

Be  it  enacted,  ♦♦♦♦♦♦♦♦♦ 
That  section  ninety-one  be  amended  by  striking  out  the  word 
**  gas  "  wherever  it  occurs,  and  by  striking  out  the  words  **  or  on 
any  articles  manufactured"  after  the  word  '"advertisements." 
That  section  ninety-three  be  amended  so  that  in  case  of  neg- 
lect or  refusal  to  make  the  returns  referred  to  in  said  section  the 
proceedings  thereafter  for  the  assessment  and  collection  of  the 
duty  shall  be  in  the  same  manner  as  provided  for  in  other  cases 

of  neglect. 

Section  3. 

And  be  it  further  enacted,  That  any  person  or  persons,  firm, 
company,  or  corporation,  who  shall  issue  tickets  or  contracts  of 
insurance  against  fatal  or  non-fatal  injury  to  persons  while 
travelling  by  land  or  water,  shall  pay  a  duty  of  one  per  centum 
on  the  gross  amount  of  all  the  receipts  for  such  insurance,  and 
shall  be  subject  to  all  the  provisions  and  regulations  of  existing 
law  applicable  thereto,  in  relation  to  insurance  companies :  Pro- 
vided, That  no  stamp  duty  shall  be  required  upon  tickets  or  con- 
tracts of  insurance  as  aforesaid,  when  limited  to  fatal  or  non- 
fatal injury  to  persons  while  travelling. 

Section  7. 

And  be  it  further  enacted,  That  the  commissioner  of  internal 
revenue  be,  and  he  is  hereby,  authorized  to  prescribe  such 
method  for  the  cancellation  of  stamps  as  a  substitute  for  or  in 
fiuldition  to  the  method  now  prescribed  by  law,  as  he  may  deem 
expedient  and  effectual.  And  he  is  further  authorized  in  his  dis- 
cretion to  make  the  application  of  such  method  imperative  upon 
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the  manufacturers  of  proprietary  articles,  and  upon  stamps  of  a 
nominal  value  exceeding  twenty-five  cents  each. 

Section  9. 

And  he  it  further  enacted,  That  any  person  or  persons,  firms, 
companies,  or  corporations,  owning  or  possessing,  or  having  the 
care  or  management  of  any  ferry-boat,  or  vessel  used  as  a  ferry- 
boat, propelled  by  steam  or  horse-power,  in  lieu  of  the  duties 
now  imposed  by  law,  shall  be  subject  to  pay  a  duty  of  one  and 
one-half  of  one  per  centum  upon  the  gross  receipts  of  such  ferry- 
boat; and  the  return  and  payment  thereof  shall  be  made  in  the 
manner  prescribed  in  the  act  to  which  this  act  is  an  amendment. 

Section  10. 

And  he  it  further  enacted.  That  on  and  after  the  first  day  of 
April,  eighteen  hundred  and  sixty-three,  any  person  or  persons, 
firms,  companies,  or  corporations  carrying  on  or  doing  an  ex- 
press business  shall,  in  lieu  of  the  tax  and  stamp  duties  imposed 
by  existing  laws,  be  subject  to  and  pay  a  duty  of  two  per  centum 
on  the  gross  amount  of  all  the  receipts  of  such  express  business, 
and  shall  be  subject  to  the  same  provisions,  rules,  and  penalties, 
as  are  prescribed  in  section  eighty  of  the  act  to  which  this  is  an 
amendment,  for  the  persons,  firms,  compcmies,  or  corporations 
owning  or  possessing  or  having  the  management  of  railroads, 
steamboats,  and  ferry-boats;  and  all  acts  or  parts  of  acts  in- 
consistent herewith  are  hereby  repealed. 

SscnoN  11. 

And  he  it  further  enacted.  That  in  estimating  the  annual  gains, 
profit,  or  income,  of  any  person,  under  the  act  to  which  this  act 
is  an  amendment,  the  amount  actually  paid  by  such  person  for 
the  rent  of  the  dwelling-house  or  estate  on  which  he  resides  shall 
be  first  deducted  from  the  gains,  profit,  or  income  of  such  person. 
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ACT  OF  JUNE  30,  1864. 

Chapter  CLXXni.— An  Act  to  Peovide  Internal  Revenue  to  Sup- 
fort  THE  GK)VERNMENT,  TO  PaT  INTEREST  ON  THE  PUBLIC  DEBT,  AND 
FOR  OTHER  PURPOSES. 

SECnON  108. 

And  be  it  further  enacted^  That  every  person,  firm,  company, 
or  corporation,  owning  or  possessing,  or  having  the  care  or  man- 
management  of,  any  raih-oad,  canal,  steamboat,  ship,  barge, 
canal-boat,  or  other  vessel,  or  any  stage-coach  or  other  vehicle 
engaged  or  employed  in  the  business  of  transporting  passengers 
or  property  for  hire,  or  in  transporting  the  mails  of  the  United 
States,  on  any  canal,  the  water  of  which  is  used  for  mining  pur- 
poses, shall  be  subject  to  and  pay  a  duty  of  two  and  one-hidf  per 
centum  upon  the  gross  receipts  of  such  railroad,  canal,  steam- 
boat, ship,  barge,  canal-boat,  or  other  vessel,  or  such  stage- 
coach or  other  vehicle:  Provided^  That  the  duty  hereby  imposed 
shall  not  be  charged  upon  receipts  for  the  transportation  of  per- 
sons or  property,  or  mails,  between  the  United  States  and  any 
foreign  port;  and  any  person  or  persons,  firms,  companies,  or 
corporations,  owning,  possessing,  or  having  the  care  or  manage- 
ment of  any  toll-road,  ferry,  or  bridge,  authorized  by  law  to 
receive  toll  for  the  transit  of  passengers,  beasts,  carriages,  teams, 
and  freight  of  any  description,  over  such  toll-road,  ferry,  or 
bridge,  shall  be  subject  to  and  pay  a  duty  of  three  per  centum  on 
the  gross  amount  of  all  their  receipts  of  every  description.  But 
when  the  gross  receipts  of  any  such  bridge  or  toU-road  shall  not 
exceed  the  amount  necessarily  expended  to  keep  such  bridge  or 
road  in  repair,  no  tax  shall  be  imposed  on  such  receipts :  Pro- 
vided, That  all  such  persons,  companies,  and  corporations  shall 
have  the  right  to  add  the  duty  or  tax  imposed  hereby  to  their 
rates  of  fare  whenever  their  liability  thereto  may  commence,  any 
limitation  which  may  exist  by  law  or  by  agreement  with  any 
person  or  company  which  may  have  paid  or  be  liable  to  pay  such 
fare  to  the  contrary  notwithstanding. 
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Section  104. 

And  be  it  further  enacted,  That  any  person,  firm,  company, 
or  corporation  carrying  on  or  doing  an  express  business,  shall  be 
subject  to  and  pay  a  duty  of  three  per  centum  on  the  gross 
amount  of  all  the  receipts  of  such  express  business. 

Section  105. 

And  be  it  further  enacted^  That  there  shall  be  levied,  collected, 
and  paid  a  duty  of  one  and  a  half  of  one  per  centum  upon  the 
gross  receipts  of  premiums,  or  assessments  for  insurance  from 
loss  or  damage  by  fire  or  by  the  perils  of  the  sea,  made  by 
every  insurance  company,  whether  inland  or  marine  or  fire 
insurance  company,  and  by  every  association  or  individual 
engaged  in  the  business  of  insurance  against  loss  or  damage  by 
fire  or  by  the  perils  of  the  sea;  and  by  every  person,  firm,  com- 
pany, or  corporation,  who  shall  issue  tickets,  or  contracts  of  insur- 
ance against  injury  to  persons  while  travelling  by  land  or  water; 
and  a  like  duty  shall  be  paid  by  the  agent  of  any  foreign  insur* 
ance  company  having  an*  office  or  doing  business  within  the 
United  States;  and  that  in  the  account  or  return  to  be  rendered, 
they  shall  state  the  amount  insured,  renewed,  or  continued,  the 
gross  amount  of  premiums  received  and  assessments  collected, 
and  the  duties  by  law  accruing  thereon  for  the  quarter  then  next 
preceding. 

Section  107. 

And  be  it  further  enacted.  That  any  person,  firm,  company,  or 
cor[>oration  owning  or  possessing  or  having  the  care  or  manage- 
ment of  any  telegraphic  line  by  which  telegraphic  despatches  or 
messages  are  received  or  transmitted,  shall  be  subject  to,  and  pay 
a  duty  of,  five  per  centum  on  the  gross  amount  of  all  receipts  of 
such  person,  firm,  company,  or  corporation. 

Section  108. 

And  be  it  further  enacted.  That  any  person,  firm,  or  corpora- 
tion, or  the  manager  or  agent  thereof,  owning,  conducting,  or 
having  the  care  or  management  of  any  theatre,  opera,  circus, 
museum,  or  other  public  exhibition  of  dramatic  or  operatic  repre- 
sentations, plays,  performances,  musical  entertainments,  feats  of 
horsemanship,  acrobatic  sports,  or  other  shows  which  are  opened 
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to  the  public  for  pay,  but  not  including  occasional  concerts,  school 
exhibitions,  lectures,  or  exhibitions  of  works  of  art,  shall  be  sub- 
ject to  and  pay  a  duty  of  two  per  centum  on  the  gross  amount  of 
all  receipts  derived  by  such  person,  firm,  company,  or  corpora- 
tion from  such  representations,  plays,  performances,  exhibitions, 
shows,  or  musical  entertainments. 

Section  109. 

And  be  it  further  enacted,  That  any  person,  firm,  company, 
or  corporation,  owning  or  possessing,  or  having  the  care  or 
management  of  any  railroad,  canal,  steamboat,  ship,  barge, 
canal-boat,  or  other  vessel,  or  any  ferry,  toll-road  or  bridge,  as 
enumerated  and  described  in  section  one  hundred  and  two  (three) 
of  this  act ;  or  carrying  on  or  doing  an  express  business  ;  or  en- 
gaged in  the  business  of  insurance,  as  hereinbefore  described  ;  or 
owning  or  having  the  care  and  management  of  any  telegraph 
line,  or  owning,  possessing,  leasing,  or  having  the  control  or 
management  of  any  circus,  theatre,  opera,  or  museum,  shall 
within  twenty  days  after  the  end  of  each  and  every  month,  make 
a  list  or  return  in  duplicate  to  the  assistant  assessor  of  the  dis- 
trict, stating  the  gross  amount  of  their  receipts,  respectively,  for 
the  month  next  preceding,  which  return  shall  be  verified  by  the 
oath  or  affirmation  of  such  owner,  possessor,  manager,  agent,  or 
other  proper  officer,  in  the  manner  and  form  to  be  prescribed 
from  time  to  time  by  the  Commissioner  of  Internal  Revenue  ; 
and  shall  also  pay  to  the  collector  the  full  amount  of  duties  which 
have  accrued  on  such  receipts  for  the  month  aforesaid.  And  in 
case  of  neglect  or  refusal  to  make  said  list  or  return  for  the 
space  of  ten  days  after  such  return  should  have  been  made  as 
aforesaid,  the  assessor  or  assistant  assessor  shall  proceed  to 
estimate  the  amount  received  and  the  duties  payable  thereon, 
and  shall  add  thereto  ten  per  centum,  as  hereinbefore  provided 
in  other  cases  of  delinquency,  to  make  return  for  purposes  of 
assessment ;  and  for  the  purpose  of  making  such  assessment,  or 
of  ascertaining  the  correctness  of  any  such  return,  the  books  of 
any  such  person,  firm,  company,  or  corporation  shall  be  subject 
to  the  inspection  of  the  assessor  or  assistant  assessor  on  his 
demand  or  request  therefor.  And  in  case  of  neglect  or  refusal  to 
pay  the  duties,  with  the  addition  aforesaid,  when  the  same  have 
been  ascertained,  for  the  space  of  ten  days  after  the  same  shall 
have  become  payable,  the  owner,  possessor,  or  person  having  the 
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management  as  aforesaid,  shall  pay,  in  addition,  ten  per  centum 
on  the  amount  of  such  duties  and  addition  ;  and  for  any  attempt 
knowingly  to  evade  the  payment  of  such  duties,  the  said  owner, 
p)08se8sor,  or  person  having  the  care  or  management  as  aforesaid, 
shall  be  liable  to  pay  a  penalty  of  one  thousand  dollars  for  every 
such  attempt,  to  be  recovered  as  provided  in  this  act  for  the  re- 
covery of  penalties.  And  all  provisions  of  this  act  in  relation  to 
liens  and  collections  by  distraint,  not  incompatible  herewith, 
shall  apply  to  this  section  and  the  objects  therein  embraced. 

Section  110. 

And  he  it  further  enacted,  That  there  shall  be  levied,  collected, 
and  paid  a  duty  of  one  twenty-fourth  of  one  per  centum  each 
month  upon  the  average  amount  of  the  deposits  of  money,  sub- 
ject to  payment  by  check  or  draft,  or  represented  by  certificates 
of  deposit  or  otherwise,  whether  payable  on  demand  or  at  some 
future  day,  with  any  person,  bcmk,  association,  company,  or  cor- 
poration engaged  in  the  business  of  banking;  and  a  duty  of  one 
twenty -fourth  of  one  per  centum  each  month  as  aforesaid,  upon 
the  average  amount  of  the  capital  of  any  bank,  association,  com- 
pany, or  corporation,  or  person  engaged  in  the  business  of  bank- 
ing beyond  the  amount  invested  in  United  States  bonds;  and  a 
duty  of  one  twelfth  of  one  per  centum  each  month  upon  the  aver- 
age amount  of  circulation  issued  by  any  bank,  association,  cor- 
poration, company,  or  person,  including  as  circulation  all  certified 
checks  and  all  notes  and  other  obligations  calculated  or  intended 
to  circulate  or  be  used  as  money,  but  not  including  that  in  the 
vault  of  the  bank,  or  redeemed  and  on  deposit  for  said  bank ; 
and  an  additional  duty  of  one  sixth  of  one  per  centum,  each 
month,  upon  the  average  amount  of  such  circulation,  issued  as 
aforesaid,  beyond  the  amount  of  ninety  per  centum  of  the  capital 
of  any  such  bank,  association,  corporation,  company,  or  i)erson, 
and  upon  any  amount  of  such  circulation,  beyond  the  average 
amount  of  the  circulation  that  had  been  issued  as  aforesaid  by 
any  such  bank,  association,  corporation,  company,  or  person,  for 
the  six  months  preceding  the  first  day  of  July,  eighteen  hundred 
and  sixty-four.  And  on  the  first  Monday  of  August  next,  and  of 
each  month  thereafter,  a  true  and  accurate  return  of  the  amount 
of  circulation,  of  deposit,  and  of  capital  as  aforesaid,  for  the 
previous  month,  shall  be  made  and  rendered  in  duplicate  by  each 
of  such  banks,  associations,  corporations,  companies,  or  persons 
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to  the  assessor  of  the  district  in  which  any  such  bank,  associa- 
tion, corporation,  or  company  may  be  located,  or  in  which  such 
person  may  reside,  with  a  declaration  annexed  thereto,  and  the 
oath  or  affirmation  of  such  person,  or  of  the  president  or  cashier 
of  such  bank,  association,  corporation,  or  company,  in  such  form 
and  manner  as  may  be  prescribed  by  the  Commissioner  of 
Internal  Revenue,  that  the  same  contains  a  true  and  faithful 
statement  of  the  amount  of  circulation,  deposits,  and  capital  as 
aforesaid,  subject  to  duty  as  aforesaid,  and  shall  transmit  the 
duplicate  of  said  return  to  the  Commissioner  of  Internal  Revenue, 
and  within  twenty  days  thereafter  shall  pay  to  the  said  Com- 
missioner of  Internal  Revenue  the  duties  hereinbefore  prescribed 
upon  the  said  amount  of  circulation,  of  deposits,  and  of  capital, 
as  aforesaid,  and  for  any  refusal  or  neglect  to  make  or  to  render 
such  return  and  payment  as  aforesaid,  any  such  bank,  associa- 
tion, corporation,  company,  or  person  so  in  default  shall  be  sub- 
ject to  and  pay  a  penalty  of  two  hundred  dollars,  besides  the 
additional  penalty  and  forfeitures  in  other  cases  provided  in  this 
act;  and  the  amount  of  circulation,  deposit,  and  capital,  as 
aforesaid,  in  default  of  the  proper  return,  shall  be  estimated  by 
the  assessor  or  assistant  assessor  of  the  district  as  aforesaid,  upon 
the  best  information  he  can  obtain  ;  and  every  such  penalty, 
together  with  the  duties  as  aforesaid,  may  be  recovered  for  the 
use  of  the  United  States  in  any  court  of  competent  jurisdiction. 
And  in  the  case  of  banks  with  branches,  the  duty  herein  provided 
for  shall  be  imposed  upon  the  circulation  of  each  branch,  sever- 
ally, and  the  amount  of  capital  of  each  branch  shall  be  con- 
sidered to  be  the  amount  allotted  to  such  branch ;  and  so  much 
of  an  act  entitled  **  An  act  to  provide  ways  and  means  for  the 
support  of  the  government,"  approved  March  three,  eighteen 
hundred  and  sixty-three,  as  imposes  any  tax  on  banks,  their 
circulation,  capital,  or  deposits,  other  than  is  herein  provided,  is 
hereby  repealed :  Provided,  That  this  section  shall  not  apply  to 
associations  which  are  taxed  under  and  by  virtue  of  the  act 
'*  to  provide  a  national  currency,  secured  by  a  pledge  of  United 
States  bonds,  and  to  provide  for  the  circulation  and  redemption 
thereof  ; "  nor  to  any  savings  bank  having  no  capital  stock,  and 
whose  business  is  confined  to  receiving  deposits  and  loaning  the 
same  on  interest  for  the  benefit  of  the  depositors  only,  and  which 
do  no  other  business  of  banking:  And  provided,  further  That 
any  bank  ceasing  to  issue  notes  for  circulation,  and  which  shall 
deposit  in  the  Treasury  of  the  United  States,  in  lawful  money. 
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the  amount  of  its  outetanding  circulation,  to  be  redeemed  at  par, 
under  such  regulations  as  the  Secretary  of  the  Treasury  may 
prescribe,  shall  be  exempt  from  any  tax  upon  such  circulation. 

SBcrnoN  111. 

And  be  it  further  enacted.  That  every  individual  partnership, 
firm,  and  association,  being  proprietors,  managers,  or  agents  of 
lotteries,  shall  pay  a  tax  of  five  per  centum  on  the  gross  amount 
of  the  receipts  from  the  said  business;  and  all  persons  making 
such  sales  shall,  within  ten  days  after  the  first  day  of  each  and 
every  month,  make  and  render  a  list  or  return  in  duplicate  to 
the  assistant  assessor  of  the  gross  amount  of  such  sales,  made  as 
aforesaid,  with  the  amount  of  duty  which  has  accrued  or  should 
accrue  thereon;  which  list  shall  have  annexed  thereto  a  declara- 
tion imder  oath  or  afi&rmation,  in  such  form  and  signed  by  such 
officer,  agent,  or  clerk,  as  may  be  prescribed  by  the  Ck)mmis- 
sioner  of  Internal  Revenue,  that  the  same  is  true  and  correct, 
and  that  the  said  proprietors,  managers,  and  agents  shall  on  or 
before  the  twentieth  day  of  each  and  every  month,  as  aforesaid, 
pay  the  collector  or  deputy  collector  of  the  proper  district  the 
amount  of  the  duty  or  tax  as  aforesaid.  And  in  default  of  mak- 
ing such  lists  or  returns,  the  said  proprietors,  managers,  and 
agents,  and  all  other  persons  making  such  sales,  shall  be  subject 
to  and  pay  a  penalty  of  one  thousand  dollars,  besides  the  addi- 
tions, penalties,  and  forfeitures  in  other  cases  provided;  and  the 
said  proprietors,  managers,  and  agents  shall,  in  default  of  paying 
the  said  duty  or  tax  at  the  time  herein  required,  be  subject  to 
and  pay  a  penalty  of  one  thousand  dollars,  or  be  imprisoned  not 
exceeding  one  year.  In  all  cases  of  delinquency  in  making  said 
list,  return,  or  payment,  the  assessments  and  collections  shall  be 
made  in  the  manner  prescribed  in  the  provisions  of  this  act  in 
relation  to  manufactures,  articles,  and  products:  Provided,  That 
the  managers  of  any  sanitary  fair,  or  of  any  charitable,  benevo- 
lent, or  religious  association,  may  apply  to  the  collector  of  the 
district  and  present  to  him  proof  that  the  proceeds  of  any  con- 
templated lottery,  raffle,  or  gift  enterprise  will  be  applied  to  the 
relief  of  sick  and  wounded  soldiers,  or  to  some  other  charitable 
use,  and  thereupon  the  commissioner  shall  grant  a  permit  to 
hold  such  lottery,  raffle,  or  gift  enterprise,  and  the  said  sanitary 
fair,  or  charitable  or  benevolent  association,  shall  be  exempt  from 
all  cliarge,  whether  from  tax  or  license,  in  respect  of  such  lot- 
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tery ,  raffle,  or  gift  enterprise :  Provided,  further,  That  nothing 
in  this  section  contained  shall  be  construed  to  legalize  any  lot- 
tery. 

Section  114. 

And  he  it  further  enacted,  That  there  shall  be  levied,  collected, 
and  paid  by  any  person  or  persons,  firm,  or  company,  publishing 
any  newspaper,  magazine,  review,  or  other  literary,  scientific, 
or  news  publication,  issued  periodically,  on  the  gross  receipts  for 
all  advertisements,  or  all  matters  for  the  insertion  of  which  in 
said  newspapers  or  other  publication,  as  aforesaid,  or  in  extras, 
supplements,  sheets,  or  fly-leaves,  accompanying  the  same,  pay 
is  required  or  received,  a  duty  of  three  per  centum;  and  the  per- 
son or  persons,  firm,  or  company,  owning,  possessing,  or  having 
the  care  or  management  of  any  and  every  such  newspaper,  or 
other  publication,  as  aforesaid,  shall  make  a  list  or  return  on  the 
first  day  of  January,  April,  July,  and  October  of  each  year,  con- 
taining the  gross  amount  of  receipts  as  aforesaid,  and  the  amount 
of  duties  which  have  accrued  thereon,  and  render  the  same  in 
duplicate  to  the  assistant  assessor  of  the  district  where  such 
newspaper,  magazine,  review,  or  other  literary  or  news  publica- 
tion is  or  may  be  published ;  which  list  or  return  shall  have  an- 
nexed a  declaration,  under  oath  or  affirmation,  to  be  made  ac- 
cording to  the  manner  and  form  which  may  be  from  time  to  time 
prescribed  by  the  Commissioner  of  Internal  Revenue,  of  the  owner, 
possessor,  or  person  having  the  care  or  management  of  such 
newspaper,  magazine,  review,  or  other  publication,  as  aforesaid, 
that  the  same  is  true  and  correct;  and  shall  also,  quarterly, 
within  ten  days  after  the  time  of  making  said  list  or  return,  pay 
to  the  collector  or  deputy  collector  of  the  district  the  full  amount 
of  said  duties.  And  in  case  of  neglect  or  refusal  to  comply  with 
any  of  the  provisions  contained  in  this  section,  or  to  make  and 
render  said  list  or  return,  for  the  space  of  ten  days  after  the  time 
when  said  list  or  return  ought  to  have  been  made,  as  aforesaid, 
the  assistant  assessors  of  the  respective  districts  shall  proceed  to 
estimate  the  duties  as  heretofore  provided  in  other  cases  of  de- 
linquency; and  in  case  of  neglect  or  refusal  to  pay  the  duties,  as 
aforesaid,  for  the  space  of  ten  days  after  said  duties  become  due 
and  payable,  and  have  been  demanded,  said  owner,  possessor,  or 
person  or  persons  having  the  care  or  management  of  said  news- 
papers or  publications,  as  aforesaid,  shall  pay,  in  addition  there- 
to, a  penalty  of  ten  per  centum  on  the  amount  due.  And  in  case 
of  fraud  or  evasion,  whereby  the  revenue  is  attempted  to  be  de- 
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f  rauded,  or  the  duty  withheld,  said  owners,  possessors,  or  person 
or  persons  having  the  care  or  management  of  said  newspapers  or 
other  publications,  as  aforesaid,  shall  forfeit  and  pay  a  penalty 
of  one  thousand  dollars  for  each  offence,  or  for  any  sum  fraudu- 
lently unaccounted  for.  And  all  provisions  in  this  act  in  rela- 
tion to  returns,  additions,  penalties,  forfeitures,  liens,  assess- 
ments, and  collection,  not  incompatible  herewith,  shall  apply  to 
this  section  and  the  objects  herein  embraced :  Provided,  That  in 
all  cases  where  the  rate  or  price  of  advertising  is  fixed  by  any 
law  of  the  United  States,  state,  or  territory,  it  shall  be  lawful  for 
the  company,  person  or  persons,  publishing  said  advertisements, 
to  add  the  duty  or  tax  imposed  by  this  act  to  the  price  of  said 
advertisements,  any  law  to  the  contrary  notwithstanding;  and 
that  the  receipts  for  advertisements  to  the  amount  of  six  hundred 
dollars  annually,  by  any  person  or  persons,  firm,  or  company 
publishing  any  newspaper,  magazine,  review,  or  other  literary, 
scientific,  or  news  publication,  issued  periodically,  shall  be  ex- 
empt from  duty:  And  provided,  further.  That  all  newspapers 
whose  average  circulation  does  not  exceed  two  thousand  copies 
shall  be  exempted  from  all  taxes  for  advertisements. 

Sbction  116. 

And  be  it  further  enacted.  That  there  shall  be  levied,  col- 
lected, and  paid  annually  upon  the  annual  gains,  profits,  or 
income  of  every  person  residing  in  the  United  States,  or  of  any 
citizen  of  the  United  States  residing  abroad,  whether  derived 
from  any  kind  of  property,  rents,  interests,  dividends,  salaries, 
or  from  any  profession,  trade,  employment,  or  vocation,  carried 
on  in  the  United  States,  or  elsewhere,  or  from  any  other  source 
whatever,  except  as  hereinafter  mentioned,  if  such  annual  gains, 
profits,  or  income  exceed  the  sum  of  six  hundred  dollars,  a  duty 
of  five  per  centum  on  the  excess  over  six  himdred  dollars  and 
not  exceeding  five  thousand  dollars  ;  and  a  duty  of  seven  and  one 
half  of  one  per  centum  per  annum  on  the  excess  over  five  thou- 
sand dollars  and  not  exceeding  ten  thousand  dollars ;  and  a  duty  of 
ten  per  centum  on  the  excess  over  ten  thousand  dollars.  And 
the  duty  herein  provided  for  shall  be  assessed,  collected,  and 
paid  upon  the  gains,  profits,  or  income  for  the  year  ending  the 
thirty-first  day  of  December  next,  preceding  the  time  for  levying, 
collecting,  and  paying  said  duty  :  Provided,  That  income  de- 
rived from  interest  upon  notes,  bonds,  and  other  securities  of  the 
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United  States,  shall  be  included  in  estimating  incomes  under  this 
section:  Provided,  That  only  one  deduction  of  six  hundred 
dollars  shall  be  made  from  the  aggregate  incomes  of  all  the 
members  of  any  family  composed  of  parents  and  minor  children, 
or  husband  and  wife,  except  in  cases  where  such  separate  in- 
come shall  be  derived  from  the  separate  and  individual  estates, 
gains,  or  labor  of  the  wife  or  child  :  And  provided  further^ 
That  net  profits  realized  by  sales  of  real  estate  purchased  within 
the  year,  for  which  income  is  estimated,  shall  be  chargeable  as 
income  ;  and  losses  on  sales  of  real  estate  purchased  within  the 
year,  for  which  income  is  estimated,  shall  be  deducted  from  the 
income  of  such  year. 

Section  117. 

And  he  it  further  enacted,  That  in  eetimiating  the  annual 
gains,  profits,  or  income  of  any  person,  all  national,  state,  and 
municipal  taxes,  other  than  the  national  income  tax,  lawfully 
assessed  within  the  year  upon  the  property  or  sources  of  income 
of  any  person,  as  aforesaid,  from  which  said  annual  gains,  profits, 
or  income  is  or  should  be  derived,  shall  be  deducted,  in  addition 
to  six  hundred  dollars,  from  the  gains,  profits,  or  income  of  the 
person  who  has  actually  paid  the  same,  whether  owner,  tenant, 
or  mortgagor  ;  also  the  salary  or  pay  received  for  services  in  the 
civil,  military,  naval,  or  other  service  of  the  United  States,  in- 
cluding senators,  representatives,  and  delegates  in  congress, 
above  the  rate  of  six  hundred  dollars  per  annum  ;  and  there 
shall  also  be  deducted  the  income  derived  from  dividends  on 
shares  in  the  capital  stock  of  any  bank,  trust  company,  savings 
institution,  insurance,  railroad,  canal,  turnpike,  canal  naviga- 
tion, or  slack- water  company,  and  the  interest  on  any  bonds,  or 
other  evidences  of  indebtedness  of  any  such  corporation,  or  com- 
pany, which  shall  have  been  assessed  and  the  tax  paid,  as  herein- 
after provided ;  also  the  amount  paid  by  any  person  for 
the  rent  of  the  homestead  used  or  occupied  by  himself  or  his 
family,  and  the  rental  value  of  any  homestead  used  or  occupied 
by  any  person,  or  by  his  family,  in  his  own  right,  or  in  the 
right  of  his  wife,  shall  not  be  included  and  assessed  as  part  of 
the  income  of  such  person.  In  estimating  the  annual  gains, 
profits,  or  income  of  any  person,  the  interest  over  and  above  the 
amount  of  interest  paid  upon  all  notes,  bonds,  and  mortgages,  or 
other  forms  of  indebtedness,  bearing  interest,  whether  due  and 
paid  or  not,   if  good  and  collectable,  shall  be  included  and 


Act  of  June  30,  1864.  899 

assessed  as  part  of  the  income  of  such  person  for  each  year  ;  and 
also  all  income  or  gains  derived  from  the  purchase  and  sale  of 
stocks  or  other  property,  real  or  personal,  and  the  increased 
value  of  live  stock,  whether  sold  or  on  hand,  and  the  amount  of 
sugur,  wool,  butter,  cheese,  pork,  beef,  mutton,  or  other  meats, 
hay  and  grain,  or  other  vegetable,  or  other  productions  of  the 
estate  of  such  person  sold,  not  including  any  part  thereof  unsold 
or  on  hand  during  the  year  next  preceding  the  thirty-first  of 
December,  shall  be  included  and  assessed  as  part  of  the  income  of 
such  person  for  each  year,  and  the  gains  and  profits  of  all  com- 
panies, whether  incorp)orated  or  partnership,  other  than  the 
companies  specified  in  this  section,  shall  be  included  in  estimat- 
ing the  annual  gains,  profits,  or  income  of  any  person  entitled  to 
the  same,  whether  divided  or  otherwise.  In  estimating  deduc- 
tions from  income,  as  aforesaid,  when  any  person  rents  buildings, 
lands,  or  other  property,  or  hires  labor  to  carry  on  kmd,  or  to 
conduct  any  other  business  from  which  such  income  is  actually  de- 
rived, or  pays  interest  upon  any  actual  incumbrance  thereon,  the 
amount  actually  paid  for  such  rent,  labor,  or  interest  shall  be  de- 
ducted ;  and  also  the  amount  paid  out  for  usual  or  ordinary 
repairs,  not  exceeding  the  average  paid  out  for  such  purposes  for 
the  preceding  five  years,  shall  be  deducted,  but  no  deduction 
shall  be  made  for  any  amount  paid  out  for  new  buildings,  per- 
manent improvements,  or  betterments,  made  to  increase  the 
value  of  any  property  or  estate  :  Provided,  That  in  cases 
where  the  salary  or  other  compensation  paid  to  any  person  in  the 
employment  or  service  of  the  United  States  shall  not  exceed  the 
rate  of  six  hundred  dollars  per  annum,  or  shall  be  by  fees,  or  un- 
certain or  irregular  in  the  amount  or  in  the  time  during  which 
the  same  shall  have  accrued  or  been  earned,  such  salary  or  other 
compensation  shall  be  included  in  estimating  the  annual  gains, 
profits,  or  income  of  the  person  to  whom  the  same  shall  have  been 
paid,  in  such  manner  as  the  Commissioner  of  Internal  Revenue, 
under  the  directions  of  the  Secretary  of  the  Treasury,  may  pre- 
scribe. 

Section  118. 

And  be  it  further  enacted,  That  it  shall  be  the  duty  of  all  per- 
sons of  lawful  age,  and  all  guardians  and  trustees,  whether  8uch 
trustees  are  so  by  virtue  of  their  office  as  executors,  administra- 
tors, or  in  other  fiduciary  capacity,  to  make  a  list  or  return  un- 
der oath  or  affirmation,  in  such  form  and  manner  as  may  be  pre- 


400  Appendix. 

scribed  by  the  Commissioner  of  Internal  Revenue,  to  the  assistant 
assessor  of  the  district  in  which  he  resides,  of  the  amount  of  his  or 
her  income,  or  the  income  of  such  minors  or  persons  as  may  be  held 
in  trust  as  aforesaid,  according  to  the  requirements  hereinbefore 
mentioned,  stating  the  sources  from  which  said  income  is  derived, 
whether  from  any  kind  of  property,  or  the  purchase  and  sale  of 
property,  rents,  interest,  dividends,  salaries,  or  from  any  pro- 
fession, trade,  employment,  or  vocation,  or  otherwise.  And  in  case 
of  neglect  or  refusal  to  make  such  return,  the  assessor  or  assistant 
assessor  shall  assess  the  amount  of  his  or  her  income,  and  the 
duty  thereon,  in  the  same  manner  as  is  provided  for  in  other 
cases  of  neglect  and  refusal  to  furnish  lists  or  returns  in  the 
provisions  of  this  act,  where  not  otherwise  incompatible ;  and 
the  assistant  assessor  may  increase  the  amount  of  the  list  or 
return,  or  of  any  party  making  such  return,  if  he  shall  be  satisfied 
that  the  same  is  understated  :  Provided,  That  any  party  in  his  or 
her  own  behalf,  or  as  guardian  or  trustee,  as  aforesaid,  shall  be 
permitted  to  declare,  under  oath  or  affirmation,  the  form  and 
manner  of  which  shall  be  prescribed  by  the  Commissioner  of  In- 
ternal Revenue,  that  he  or  she  was  not  possessed  of  an  income  of 
six  hundred  dollars,  liable  to  be  assessed  according  to  the  provi- 
sions of  this  act,  or  may  declare  that  he  or  she  has  been  assessed 
elsewhere  in  the  same  year  for,  and  has  paid  an  income  duty 
under  authority  of  the  United  States,  and  shall  thereupon  be 
exempt  from  income  duty  in  said  district ;  or,  if  the  list  or  return 
of  any  party  shall  have  been  increased  by  the  assistant  assessor, 
in  manner  as  aforesaid,  such  party  may  be  permitted  to  declare, 
under  oath  or  affirmation,  the  amount  of  annual  income,  or  the 
amount  held  in  trust,  as  aforesaid,  liable  to  be  assessed,  and  the 
same,  so  declared,  shall  be  received  by  such  assistant  assessor  as 
true,  and  as  the  sum  upon  which  duties  are  to  be  assessed  and 
collected,  except  that  the  deductions  claimed  in  such  cases  shall 
not  be  made  or  allowed  until  approved  by  the  assistant  assessor. 
But  any  person  feeling  aggrieved  by  the  decision  of  the  assistant 
assessor  in  such  cases  may  appeal  to  the  assessor  of  the  district, 
and  his  decision  thereon  shall  be  final  ;  and  the  form,  time,  and 
manner  of  proceedings  shall  be  subject  to  rules  and  regulations  to 
be  prescribed  by  the  Commissioner  of  Internal  Revenue. 

Section  119. 
And  be  it  further  enacted,  That  the  duties  on  incomes  herein 
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imposed  shall  be  levied  on  the  first  day  of  May,  and  be  due  and 
payable  on  or  before  the  thirtieth  day  of  June,  in  each  year, 
until  and  including  the  year  eighteen  hundred  and  seventy,  and 
no  longer  ;  and  to  any  sum  or  sums  annually  due  and  unpaid  for 
thirty  days  after  the  thirtieth  of  June,  as  aforesaid,  and  for  ten 
days  after  demand  thereof  by  the  collector,  there  shall  be  levied 
in  addition  thereto  the  sum  of  ten  per  centum  on  the  amount  of 
duties  unpaid,  as  a  penalty,  except  from  the  estate  of  deceased 
and  insolvent  persons.  And  if  any  person  liable  to  pay 
such  duty  shall  neglect  or  refuse  to  pay  the  same,  after 
such  demand,  the  amount  due  shall  be  a  lien  in  favor  of  the 
United  States  from  the  time  it  was  due  until  paid,  with  the  in- 
terest, penalties,  and  costs  that  may  accrue  in  addition  thereto, 
upon  all  the  property  and  rights  to  property  belonging  to  such 
person  ;  and  in  default  of  the  payment  of  said  duty  aforesaid, 
said  lien  may  be  enforced  by  distraint  upon  such  property,  rights 
to  property,  stocks,  securities,  and  evidences  of  debt,  by  whom- 
soever holden  ;  and  for  this  purpose  the  collector,  after  demands 
duly  given,  as  aforesaid,  shall  issue  a  warrant,  in  form  and  man- 
ner to  be  prescribed  by  the  Commissioner  of  Internal  Revenue, 
under  the  directions  of  the  Secretary  of  the  Treasury,  and  by 
virtue  of  such  warrant  there  may  be  levied  on  such  property, 
rights  to  property,  stocks,  securities,  and  evidences  of  debt,  a 
further  sum,  to  be  fixed  and  stated  in  such  warrant,  over  and 
above  the  said  annual  duty,  interest,  and  penalty  for  non-pay- 
ment, sufficient  for  the  fees,  costs,  and  expenses  of  such  levy. 
And  in  all  cases  of  sale,  as  aforesaid,  the  certificate  of  such  sale 
by  the  collector  shall  vest  in  the  purchaser  all  right,  title,  and 
interest  of  such  delinquent  in  and  to  such  property,  whether  the 
property  be  real  or  personal ;  and  where  the  subject  of  sale  shall 
be  stocks,  the  certificate  of  said  sale  shall  be  lawful  authority 
and  notice  to  the  proper  corporation,  company,  or  association,  to 
record  the  same  on  the  books  or  records,  in  the  same  manner  as 
if  transferred  or  assigned  by  the  person  or  party  holding  the 
scune,  to  issue  new  certificates  of  stock  therefor  in  lieu  of  any 
original  or  prior  certificates,  which  shall  be  void  whether  can- 
celled or  not.  And  said  certificates  of  sale  of  the  collector,  where 
the  subject  of  sale  shall  be  securities  or  other  evidences  of  debt, 
shall  be  good  and  valid  receipts  to  the  person  holding  the  same, 
OH  against  any  person  holding,  or  claiming  to  hold,  possession  of 
8uch  securities  or  other  evidences  of  debt. 
2G 
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SEcmoN  120. 

And  he  it  further  enacted,  That  there  shall  be  levied  and  col- 
lected a  duty  of  five  per  centum  on  all  dividends  in  scrip  or 
money  thereafter  declared  due,  and  whenever  the  same  shall  be 
payable,  to  stockholders,  policy-holders,  or  depositors,  as  part  of 
the  earnings,  income,  or  gains,  of  any  bank,  trust  company,  sav- 
ings institution,  and  of  any  fire,  marine,  life,  inland  insurance 
company,  either  stock  or  mutual,  under  whatever  name  or  style 
known  or  called,  in  the  United  States  or  territories,  whether 
specially  incorporated  or  existing  under  general  laws,  and  on  all 
undistributed  sums,  or  sums  made  or  added  during  the  year  to 
their  surplus  or  contingent  funds;  and  said  banks,  trust  com- 
panies, savings  institutions,  and  insurance  companies  shall  pay 
the  said  duty,  and  are  hereby  authorized  to  deduct  and  withhold 
from  all  payments  made  on  account  of  any  dividends  or  sums  of 
money  that  may  be  due  and  payable  as  aforesaid,  the  said  duty 
of  five  per  centum.  And  a  list  or  return  shall  be  made  and 
rendered  to  the  assessor  or  assistant  assessor  in  duplicate,  and 
one  of  said  lists  or  returns  shall  be  transmitted,  and  the  duty 
paid  to  the  Commissioner  of  Internal  Revenue  within  thirty  days 
aft.er  the  time  when  any  dividends  or  sums  of  money  become  due 
or  payable  as  aforesaid ;  and  said  list  or  return  shall  contain  a 
true  and  faithful  account  of  the  amount  of  duties  as  aforesaid ; 
and  there  shall  be  annexed  thereto  a  declaration  of  the  president, 
cashier,  or  treiusurer  of  the  bank,  trust  company,  savings  institu- 
tion, or  insurance  company,  under  oath  or  affirmation,  in  form 
and  manner  as  may  be  prescribed  by  the  Commissioner  of  In- 
ternal Revenue,  that  the  same  contains  a  true  and  faithful  account 
of  the  duties  as  aforesaid.  And  for  any  default  in  the  making 
or  rendering  of  such  list  or  return,  with  such  declaration  an- 
nexed, the  bank,  trust  company,  savings  institution,  or  insur- 
ance company,  making  such  default,  shall  forfeit  as  a  penalty 
the  sum  of  one  thousand  dollars ;  and  in  case  of  any  default  in 
making  or  rendering  said  list  or  return,  or  of  any  default  in  the 
payment  of  the  duty  as  required,  or  any  part  thereof,  the  assess- 
ment and  collection  of  the  duty  and  penalty  shall  be  in  accord- 
ance with  the  general  provisions  of  law  in  other  cases  of  neglect 
and  refusal:  Provided,  That  the  duty  upon  the  dividends  of 
life  insurance  companies  shall  not  be  deemed  due  or  to  be  col- 
lected until  such  dividends  shall  be  payable  by  such  companies, 
nor  shall  the  portion  of  premiums  returned  by  mutual  life  insur- 
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ance  companies  to  their  policy-holders  be  considered  as  dividends 
or  profits  under  this  act. 

Section  121. 

And  be  it  further  enacted.  That  any  bank  legally  authorized  to 
issue  notes  as  circulation,  which  shall  neglect  or  omit  to  make 
dividends  or  additions  to  its  surplus  or  contingent  fund  as  often 
as  once  in  six  months,  shall  make  a  list  or  return  in  duplicate,  un- 
der oath  or  affirmation  of  the  president  or  cashier,  to  the  assessor 
or  assistant  assessor  of  the  district  in  which  it  is  located,on  the  first 
day  of  January  and  July  in  each  year,  or  within  thirty  days  there- 
after, of  the  amount  of  profits  which  have  accrued  or  been  earned 
and  received  by  said  bank  during  the  six  months  next  preceding 
said  first  days  of  January  and  July ;  and  shall  present  one  of  said 
lists  or  returns  and  pay  to  the  collector  of  the  district  a  duty  of 
five  per  centum  on  such  profits;  and  in  case  of  default  to  make 
such  list  or  return  and  payment  within  the  thirty  days  as  afore- 
said, shall  be  subject  to  the  provisions  of  the  foregoing  section 
of  this  act :  Provided,  That  when  any  dividend  is  made  which 
includes  any  part  of  the  surplus  or  contingent  fund  of  any  bank, 
trust  company,  savings  institution,  insurance  or  railroad  com- 
pany, which  has  been  assessed  and  the  duty  paid  thereon,  the 
amount  of  duty  so  paid  on  that  portion  of  the  surplus  or  contin- 
gent fund  may  be  deducted  from  the  duty  on  such  dividend. 

Section  122. 

And  be  it  further  enacted.  That  any  railroad,  canal,  turn- 
pike, canal  navigation,  or  slack- water  company  indebted  for  any 
money  for  which  bonds  or  other  evidences  of  indebtedness  have 
been  issued,  payable  in  one  or  more  years  after  date,  upon  which 
interest  is  stipulated  to  be  paid,  or  coupons  representing  the  in- 
terest, or  any  such  company  that  may  have  declared  any  divi- 
dend in  scrip,  or  money  due  or  payable  to  its  stockholders,  as  part 
of  the  earnings,  profits,  income,  or  gains  of  such  company,  and 
all  profits  of  such  company  carried  to  the  account  of  any  fund, 
or  used  for  construction,  shall  be  subject  to  and  pay  a  duty  of 
f\\i!'  I>er  centum  on  the  amount  of  all  such  interest,  or  coupons, 
dividends,  or  profits,  whenever  the  same  shall  be  payable;  and 
said  companies  are  hereby  authorized  to  deduct  and  withhold 
from  all  payments,  on  account  of  any  interest,  or  coupons  and 
dividends  due  and  payable  as  aforesaid,  the  duty  of  five  per 
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centum  \  and  the  payment  of  the  amount  of  said  duty  so  deducted 
from  the  interest,  or  coupons,  or  dividends,  and  certified  by  the 
president  or  treasurer  of  said  company,  shall  discharge  said  com- 
pany from  that  amount  of  the  dividend,  or  interest,  or  coupon, 
on  the  bonds  or  other  evidences  of  their  indebtedness  so  held  by 
any  person  or  party  whatever,  except  where  said  companies  may 
have  contracted  otherwise.  And  a  list  or  return  shall  be  made 
and  rendered  to  the  .assessor  or  assistant  assessor  in  duplicate, 
and  one  of  said  lists  or  returns  shall  be  transmitted  and  the  duty 
paid  to  the  Ck)mmissioner  of  Internal  Revenue  within  thirty  days 
after  the  time  when  said  interest,  coupons,  or  dividends  become 
due  and  payable,  and  as  often  as  every  six  months;  and  said  list 
or  return  shall  contain  a  true  and  faithful  account  of  the  amount 
of  the  duty,  and  there  shall  be  annexed  thereto  a  declaration  of 
the  president  or  treasurer  of  the  company,  under  oath  or  affirm- 
ation, in  form  and  manner  as  may  be  prescribed  by  the  Commis- 
sioner of  Internal  Revenue,  that  the  same  contains  a  true  and 
faithful  accoimt  of  said  duty.  And  for  any  default  in  making 
or  rendering  such  list  or  return,  with  the  declaration  annexed, 
or  of  the  payment  of  the  duty  as  aforesaid,  the  company  mnlriTig 
such  default  shall  forfeit  as  a  penalty  the  sum  of  one  thousand 
dollars ;  and  in  case  of  any  default  in  making  or  rendering  said 
list  or  return,  or  of  the  payment  of  the  duty,  or  any  part  thereof, 
as  aforesaid,  the  assessment  and  collection  of  the  duty  and 
penalty  shall  be  made  according  to  the  provisions  of  law  in  other 
cases  of  neglect  or  refusal. 

Section  123. 

And  be  it  further  enacted,  That  there  shall  be  levied,  collected, 
and  paid,  on  all  salaries  of  officers,  or  payments  for  services  to 
persons  in  the  civil,  military,  naval,  or  other  employment  or 
service  of  the  United  States,  including  senators  and  representa. 
tives  and  delegates  in  Congress,  when  exceeding  the  rate  of  six 
hundred  dollars  per  annum,  a  duty  of  five  per  centum  on  the 
excess  above  the  said  six  hundred  dollars;  and  it  shall  be  the 
duty  of  all  paymasters,  and  all  disbursing  officers,  under  the 
government  of  the  United  States,  or  in  the  employ  thereof,  when 
making  any  payments  to  officers  and  persons  as  aforesaid  or  up- 
on settling  and  adjusting  the  accounts  of  such  officers  and  persons, 
to  deduct  and  withhold  the  aforesaid  duty  of  five  per  centum, 
and  shall,  at  the  same  lime,  make  a  certificate  stating  the  name 
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of  the  officer  or  person  from  whom  such  deduction  was  made, 
and  the  cunount  thereof,  which  shall  be  transmitted  to  the  office 
of  the  Commissioner  of  Internal  Revenue,  and  entered  as  part  of 
the  internal  duties;  and  the  pay-roll,  receipts,  or  account  of 
officers  or  persons  paying  such  duty,  as  aforesaid,  shall  be  made 
to  exhibit  the  fact  of  such  payment.  And  it  shall  be  the  duty 
of  the  several  auditors  of  the  Treasury  Department,  when  audit- 
ing the  accounts  of  any  paymaster  or  disbursing  officer,  or  when 
settling  or  adjusting  the  accounts  of  any  such  officer,  to  require 
evidence  that  the  duties  or  taxes  mentioned  in  this  section  have 
been  deducted  or  paid  over  to  the  Commissioner  of  Internal 
revenue:  Provided^  That  payments  of  prize  money  shall  be  re- 
garded as  income  from  salaries,  and  the  duty  thereon  shall  be 
adjusted  and  collected  in  like  manner. 

Sbctiow  178. 

That  consuls  of  foreign  countries  in  the  United  States,  who  are 
not  citizens  thereof,  shall  be,  and  hereby  are,  exempt  from  any 
income  tax  imposed  by  this  act  which  may  be  derived  from  their 
official  emoluments,  or  from  property  in  such  countries :  Proinded, 
That  the  governments  which  such  consuls  may  represent  shall 
extend  similar  exemptions  to  consuls  of  the  United  States. 
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ACT  OF  MARCH  3,  1865. 

Chapter  LXXVm.— An  Act  to  Amend  an  Act  entitled  **  An  Act  to 
Provide  Internal  Revenue  to  Support  the  Government,  to 
Pay  Interest  on  the  Pubuc  Debt,  and  for  other  Purposes,'* 
Approved  June  Thirtibth,  Eighteen  Hundred  and  Sixtt-foub. 

Section  1. 


Be  it  enacted.  That  section  one  hundred  and  three  be  amended 
by  adding  the  following  after  the  word  *'  vehicle,"  where  it  oc- 
curs the  second  time  in  the  section:  '^ Provided^  That  this  sec- 
tion shall  not  apply  to  those  teams,  wagons,  and  vehicles  used  in 
the  transportation  of  silver  ores  from  the  mines  where  the  same 
is  (are)  excavated  to  the  place  where  they  are  reduced  or  worked.'* 

That  section  one  hundred  and  three  be  further  amended  by 
inserting  after  the  words  '*and  any  foreign  port,"  the  words, 
*'  but  such  duty  shall  be  assessed  upon  the  transportation  of 
persons  and  property  shipped  from  a  port  within  the  United 
States,  through  a  foreign  territory,  to  a  port  within  the  United 
States,  and  shall  be  assessed  upon,  and  collected  from,  persons, 
firms,  companies,  or  corporations  within  the  United  States  receiv- 
ing such  freight  or  transportation."  And  that  section  one  hun- 
dred and  three  be  amended  by  adding  at  the  end  of  said  section 
the  following:  "  And  provided,  further.  That  no  tax  under  this 
section  shall  be  assessed  upon  any  person  whose  gross  receipts  do 
not  exceed  one  thousand  dollars  per  annum." 

That  section  one  hundred  and  five  be  amended  by  striking  out, 
at  the  end  thereof,  the  words  **for  the  quarter  then  next  pre- 
ceding." 

That  section  one  himdred  and  nine  be  amended  by  striking  out, 
after  the  words  ''  one  hundred  and,"  the  word  ''  two,"  and  insert- 
ing in  lieu  thereof  the  word  '*  three." 

That  section  one  hundred  and  ten  be  amended  by  striking  out, 
after  the  words  '*and  redemption  thereof,"  the  words  **  nor  to 
any  savings  bank  having  no  capital  stock,  and  whose  business 
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is  confined  to  receiving  deposits  and  loaning  the  same  on  interest 
for  the  benefit  of  the  depositors  only,  and  which  do  no  other 
business  of  banking/^ 

That  section  one  hundred  and  sixteen  be  amended  by  striking 
out  all  after  the  enacting  clause,  and  inserting,  in  lieu  thereof, 
the  following: 

''That  there  shall  be  levied,  collected,  and  paid  annually  upon 
the  annual  gains,  profits,  and  income  of  every  person  residing 
in  the  United  States,  or  of  any  citizen  of  the  United  States  resid- 
ing abroad,  whether  derived  from  any  kind  of  property,  rents, 
interests,  dividends,  or  salaries,  or  from  any  profession,  trade, 
employment,  or  vocation,  carried  on  in  the  United  States  or 
elsewhere,  or  from  any  other  source  whatever,  a  duty  of  five  per 
centum  on  the  excess  over  six  hundred  dollars  and  not  exceeding 
five  thousand  dollars,  and  a  duty  of  ten  per  centum  on  the  excess 
over  five  thousand  dollars;  and  in  ascertaining  the  income  of  any 
person  liable  to  an  income  tax,  the  amount  of  income  received 
from  institutions  whose  officers,  as  required  by  law,  withhold  a 
per  centum  of  the  dividends  made  by  such  institutions,  and  pay 
the  same  to  the  Ck)mmi8sioner  of  Internal  Revenue,  or  other 
officer  authorized  to  receive  the  same,  shall  be  included :  and  the 
amount  so  withheld  shall  be  deducted  from  the  tax  which  other- 
wise would  be  assessed  upon  such  person.  And  the  duty  herein 
provided  for  shall  be  assessed,  collected,  and  paid  upon  the  gains, 
profits,  and  income  for  the  year  ending  the  thirty -first  day  of 
December,  next  preceding  the  time  for  levying,  collecting,  and 
paying  said  duty :  Provided^  That  incomes  derived  from  interest 
upon  notes,  bonds,  and  other  securities  of  the  United  States,  and 
also  all  premiums  on  gold  and  coupons  shall  be  included  in  esti- 
mating incomes  under  this  section.  Provided^  further,  That 
only  one  deduction  of  six  hundred  dollars  shall  be  made  from  the 
aggregate  incomes  of  all  the  members  of  any  family  compose<l  of 
parents  and  minor  children,  or  husband  and  wife:  And  provided, 
further.  That  net  profits  realized  by  sales  of  real  estate  purchased 
within  the  year,  for  which  income  is  estimated,  shall  be  charge- 
able as  income ;  and  losses  on  sales  of  real  estate  purchased  with- 
in the  year,  for  which  income  is  estimated,  shall  be  deducted  from 
the  income  of  such  year." 

That  section  one  hundred  and  seventeen  be  cmiended  by  strik- 
out  all  after  the  enacting  clause,  and  inserting  in  lieu  thereof  the 
following  : 

''  That  in  estimating  the  annual  gains,  profits,  and  income  of 
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any  person,  all  national,  state,  county,  and  municipal  taxes  paid 
within  the  year  shall  be  deducted  from  the  gains,  profits,  or  in- 
come of  the  person  who  has  actually  paid  the  same,  whether 
owner,  tenant,  or  mortgagor;  also  the  salary  or  pay  received  for 
services,  in  the  civil,  military,  naval,  or  other  service  of  the 
United  States,  including  senators,  representatives,  and  delegates 
in  Congress,  above  the  rate  of  six  hundred  dollars  per  anuum  ; 
also  the  amount  paid  by  any  person  for  the  rent  of  the  home- 
stead used  or  occupied  by  himself  or  his  family,  and  the  rental 
value  of  any  homestead,  used  or  occupied  by  any  person  or  by 
his  family,  in  his  own  right,  or  in  the  right  of  his  wife,  shall  not 
be  included  and  assessed  as  part  of  the  income  of  such  person. 
In  estimating  the  annual  gains,  profits,  or  income  of  any  person, 
the  interest,  received  or  accrued  upon  all  notes,  bonds,  and  mort- 
gages, or  other  forms  of  indebtedness  bearing  interest,  whether 
paid  or  not,  if  good  and  collectable,  less  the  interest  paid  by  or 
due  from  such  person,  shall  be  included  and  assessed  as  part  of 
the  income  of  such  person  for  each  year  ;  and  also  all  income  or 
gains  derived  from  the  purchase  and  sale  of  stocks  or  other 
property,  real  or  personal,  and  of  live  stock,  and  the  amount  of 
live  stock,  sugar,  wool,  butter,  cheese,  pork,  beef,  mutton,  or 
other  meats,  hay  and  grain,  or  other  vegetable  or  other  produc- 
tions, being  the  growth  or  produce  of  the  estate  of  such  person 
sold,  not  including  any  part  thereof  unsold  or  on  hand  during 
the  year  next  preceding  the  thirty-first  of  December,  until  the 
same  shall  be  sold,  shall  be  included  and  assessed  as  part  of  the 
income  of  such  person  for  each  year,  and  his  share  of  the  gains 
and  profits  of  all  companies,  whether  incorporated  or  pctrtner- 
ship,  shall  be  included  in  estimating  the  annual  gains,  profits, 
or  income  of  any  person  entitled  to  the  same,  whether  divided  or 
otherwise.  In  estimating  deductions  from  income,  as  aforesaid, 
when  any  person  rents  buildings,  lands,  or  other  property,  or 
hires  labor  to  cultivate  land,  or  to  conduct  any  other  business 
from  which  such  income  is  actually  derived,  or  pays  interest 
upon  any  actual  incumbrance  thereon,  the  amount  actually  paid 
for  such  rent,  labor,  or  interest  shall  be  deducted  ;  and  also  the 
amount  paid  out  for  usual  or  ordinary  repairs,  not  exceeding  the 
average  paid  out  for  such  purposes  for  the  preceding  five  years, 
shall  be  deducted,  but  no  deduction  shall  be  made  for  any 
amount  paid  out  for  new  buildings,  permanent  improvements,  or 
betterments,  made  to  increase  the  value  of  any  property  or 
estate  :    Provided,  That   in    cases  where  the  salary  or  other 
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compensation  paid  to  any  person  in  the  employmtot  or  service  of 
the  United  States  shall  not  exceed  the  rate  of  six  hundred  dollars 
per  annum,  or  shall  he  by  fees,  or  uncertain  or  irregular  in  the 
amount  or  in  the  time  during  which  the  same  shall  have  accrued 
or  been  earned,  such  salary  or  other  compensation  shall  be  in- 
cluded in  estimating  the  annual  gains,  profits,  or  income  to  whom 
the  same  shall  have  been  paid,  in  such  m€umer  as  the  Commis- 
sioner of  Internal  Revenue,  under  the  direction  of  the  Secretary  of 
the  Treasury,  may  prescribe." 

That  section  one  hundred  and  eighteen  be  amended  by  striking 
out  all  after  the  enacting  clause,  and  inserting  in  lieu  thereof  the 
words,  ''  That  it  shall  be  the  duty  of  all  persons  of  lawful  age  to 
make  and  render  a  list  or  return,  in  such  form  and  manner  as 
may  be  prescribed  by  the  Commissioner  of  Internal  Revenue,  to 
the  assistant  assessor  of  the  district  in  which  they  reside,  of  the 
amount  of  their  income,  gains,  and  profits,  as  aforesaid;  and  all 
guardians  and  trustees,  whether  as  executors,  administrators,  or 
in  any  other  fiduciary  capacity,  shall  make  and  render  a  list  or 
retiim,  as  aforesaid,  to  the  assistant  assessor  of  the  district  in 
which  such  guardians  or  trustees  reside,  of  the  amoimt  of  in- 
come, gains,  and  profits  of  any  minor  or  person  for  whom  they 
act  as  guardian  or  trustee;  and  the  assistant  assessor  shall  re- 
quire every  list  or  return  to  be  verified  by  the  oath  or  affirmation 
of  the  party  rendering  it,  and  may  increase  the  amount  of  any 
list  or  return,  if  he  has  reason  to  believe  that  the  same  is  under- 
stated; and  in  case  any  person,  guardian,  or  trustee  shall  neglect 
or  refuse  to  make  and  render  such  list  or  return,  or  shall  render 
a  false  or  fradulent  list  or  return,  it  shall  be  the  duty  of  the 
assessor  or  the  assistant  assessor  to  make  such  list,  according  to 
the  best  information  he  can  obtain,  by  the  examination  of  such 
person,  and  his  books  and  accounts  or  any  other  evidence,  and 
to  add  twenty -five  per  centum  as  a  penalty  to  the  amount  of  the 
duty  due  on  such  list  in  all  cases  of  wilful  neglect  or  refusal  to 
make  and  render  a  list  or  return,  and,  in  all  cases  of  a  false  or 
fraudulent  list  or  return  having  been  rendered,  to  add  one  hun- 
dred per  centum,  as  a  penalty,  to  the  amount  of  duty  ascertained 
to  be  due,  the  duty  and  the  additions  thereto  as  penalty  to  be  as- 
sessed and  collected  in  the  manner  provided  for  in  other  cases  of 
wilful  neglect  or  refusal  to  render  a  list  or  return,  or  of  rendering 
a  false  and  fraudulent  retiim :  Provided,  That  any  party,  in  his 
or  her  own  behalf,  or  as  guardian  or  trustee,  shall  be  per- 
mitted to  declare,  under  oath  or  affirmation,  the  form  and  manner 
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of  which  shall  be  prescribed  by  the  Commissioner  of  Internal 
Revenue,  that  he  or  she,  or  his  or  her  ward  or  beneficiary,  'was 
not  possessed  of  an  income  of  six  hundred  dollars,  liable  to  be 
assessed  according  to  the  provisions  of  this  act;  or  may  declare 
that  he  or  she  has  been  assessed  and  paid  an  income  duty  else- 
where in  the  same  year,  under  authority  of  the  United  States, 
upon  his  or  her  gains  and  profits,  as  prescribed  by  law,  and  if 
the  assistant  assessor  shall  be  satisfied  of  the  truth  of  the  declara- 
tion, shall  thereupon  be  exempt  from  income  duty  in  said  district; 
or  if  the  list  or  return  of  any  party  shall  have  been  increased  by 
the  assistant  assessor,  such  party  may  exhibit  his  books  and 
accounts,  and  be  permitted  to  prove  and  declare,  under  oath  or 
affirmation,  the  amoimt  of  annual  income  liable  to  be  assessed  ; 
but  such  oaths  and  evidence  shall  not  be  considered  as  conclu- 
sive of  the  facts,  and  no  deductions  claimed  in  such  cases  shall 
be  made  or  allowed  until  approved  by  the  assistant  assessor. 
Any  person  feeling  aggrieved  by  the  decision  of  the  assistant 
assessor  in  such  cases  may  appeal  to  the  assessor  of  the  district, 
and  his  decision  thereon,  unless  reversed  by  the  Ck)mmiBsioner  of 
Internal  Revenue,  shall  be  final,  and  the  form,  time,  and  manner 
of  proceedings  shall  be  subject  to  rules  and  regulations  to  be  pre- 
scribed by  the  Ck)mmissioner  of  Internal  Revenue." 

That  section  one  hundred  and  nineteen  be  amended  by  striking 
out  the  words  '*for  thirty  days,"  and  after  the  words  **for  ten 
days  after,"  inserting  the  words  **  notice  and." 

That  section  one  hundred  and  twenty  be  amended  by  striking 
out,  at  the  end  thereof,  the  word  *'act,"  and  inserting  in  lieu 
thereof  the  word  '*  section." 
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ACT  OF  JULY  13,  1866. 

Chapter  CLXXXIV.— An  Act  to  Reduce  Internal  Taxation  and  to 
Amend  an  Act  entitled  '*  An  Act  to  Provide  Internal  Revenue 
to  Support  the  Government,  to  Pay  Interest  on  the  Pubuc  Debt, 
and  for  other  purposes,*'  approved  june  thirtieth,  eighteen 
Hundred  and  Sixty-four,  and  Acts  Amendatory  thereof. 

SEcnoN  9. 

Be  it  enacted,  That  section  one  hundred  and  three  be  amended  by 
striking  out  all  after  the  enacting  clause,  and  inserting  in  lieu  there- 
of the  following  :  That  every  person,  firm,  company,  or  corpora- 
tion owning  or  possessing  or  having  the  care  or  management  of 
any  railroad,  canal,  steamboat,  ship,  barge,  canal-boat,  or  other 
vessel,  or  any  stage-coach,  or  other  vehicle,  except  hacks  or  car- 
riages not  running  on  continuous  routes,  engaged  or  employed  in 
the  business  of  transporting  passengers  for  hire,  or  in  transport- 
ing the  mails  of  the  United  States  upon  contracts  made  prior  to 
August  first,  eighteen  hundred  and  sixty-six,  shall  be  subject  to 
and  pay  a  tax  of  two  and  one  half  per  cent,  of  the  gross  receipts 
from  passengers  and  mails  of  such  railroad,  canal,  steamboat, 
ship,  barge,  canal-boat,  or  other  vessel,  or  such  stage-coach  or 
other  vehicle  :  Provided^  That  the  tax  hereby  Imposed  shall  not 
be  assessed  upon  receipts  for  the  transportation  of  persons  or 
mails  between  the  United  States  and  any  foreign  port;  but  such 
tax  shall  be  assessed  upon  the  transportation  of  persons  from  a  port 
within  the  United  States  through  a  foreign  territory  to  a  port 
within  the  United  States,  and  shall  be  assessed  upon  and  col- 
lected from  persons,  firms,  companies,  or  corporations  within  the 
United  States,  receiving  hire  or  pay  for  such  transportation  of 
persons  or  mails;  and  so  much  of  section  one  hundred  and  nine 
as  requires  returns  to  be  made  of  receipts  hereby  exempted  from 
tax  when  derived  from  transporting  property  for  hire  is  hereby 
repealed  :  Provided,  also,  That  any  person  or  persons,  firms, 
companies,  or  corporations  owning,  possessing,  or  having  the 
care  or  management  of  any  toll-road,  ferry,  or  bridge,  authorizefl 
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by  law  to  receive  toll  for  the  transit  of  passengers,  beasts,  car- 
riages, teams,  and  freight  of  any  description,  over  such  toll-road, 
ferry,  or  bridge,  shall  be  subject  to  and  pay  a  tax  of  three  per 
centum  of  the  gross  amoimt  of  all  their  receipts  of  every  descrip- 
tion; but  when  the  gross  receipts  of  any  such  bridge  or  toll-road^ 
for  and  during  any  term  of  twelve  consecutive  calendar  months, 
shall  not  exceed  the  amount  necessarily  expended  during  said 
term  to  keep  such  bridge  or  road  in  repair,  no  tax  shall  be  as- 
sessed upon  such  receipts  during  the  month  next  following  any 
such  term  :  Provided,  further,  That  all  such  persons,  companies, 
and  corporations  shall,  until  the  thirtieth  day  of  April,  ei^teen 
himdred  and  sixty -seven,  have  the  right  to  add  the  tax  imposed 
hereby  to  their  rates  of  fare  whenever  their  liability  thereto  may 
commence,  any  limitations  which  may  exist  by  law  or  by  agree- 
ment, with  any  person  or  company  which  may  have  paid  or  be 
liable  to  pay  such  fare,  to  the  contrary  notwithstanding.  And 
whenever  the  addition  to  any  fare  shall  amount  only  to  the  frac- 
tion of  one  cent.,  any  person,  or  company,  liable  to  the  tax  of  two 
and  a  half  per  centum,  may  add  to  such  fare  one  cent,  in  lieu  of 
such  fraction;  and  such  person  or  company  shall  keep  for  sale, 
at  convenient  points,  tickets  in  packages  of  twenty  and  multiples 
of  twenty,  to  the  price  of  which  only  an  amoimt  equal  to  the 
revenue  tax  shall  be  added  :  And  provided,  further,  That  no 
imder  the  foregoing  provisions  of  this  section  shall  be 
upon  any  person,  firm,  company,  or  corporation,  whose  gross 
ceipts  do  not  exceed  one  thousand  dollars  per  annum :  And  pro- 
vided, further,  That  all  boats,  barges,  and  flats  not  used  for  car- 
rying passengers  nor  propelled  by  steam  or  sails,  which  are 
floated  or  towed  by  tug-boats  or  horses,  and  used  exclusively  for 
carrying  coal,  oil,  minerals,  or  agricultural  products  to  market, 
shall  be  required  hereafter,  in  lieu  of  enrolment  fees  or  tonnage 
tax,  to  pay  an  annual  special  tax,  for  each  and  every  such  boat 
of  a  capacity  exceeding  twenty -flve  tons,  and  not  exceeding  one 
hundred  tons,  flve  dollars  ;  and  when  exceeding  one  hundred  tons, 
shall  be  required  to  pay  ten  dollars ;  and  said  tax  shall  be  assessed 
and  collected  as  other  special  taxes  provided  for  in  this  act. 

That  section  one  hundred  and  seven  be  amended  by  striking 
out  all  after  the  enacting  clause  and  inserting  in  lieu  thereof  the 
following  :  That  any  person,  flrm,  company,  or  corporation  own- 
ing or  possessing  or  having  the  care  or  management  of  any  tele- 
graphic line  by  which  telegraphic  despatches  or  messages  are  re- 
ceived or  transmitted,  shall  be  subject  to  and  pay  a  tax  of  three 
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per  centum  on  the  gross  amount  of  all  receipts  of  such  person, 
firm,  company,  or  corporation. 

That  section  one  hundred  and  ten  be  amended  by  striking  out 
all  after  the  enacting  clause,  and  inserting  in  lieu  thereof  the 
following  :  That  there  shaU  be  levied,  collected,  and  paid  a  tax  of 
one  twenty-fourth  of  one  per  centum  each  month  upon  the  aver- 
age amount  of  the  deposits  of  money,  subject  to  payment  by 
check  or  draft,  or  represented  by  certificates  of  deposit  or  other- 
wise, whether  payable  on  demand  or  at  some  future  day,  with 
any  person,  bank,  association,  company,  or  corporation  engaged 
in  the  business  of  banking;  and  a  tax  of  one  twenty-fourth  of  one 
per  centum  each  month,  as  aforesaid,  upbn  the  capital  of  any 
bank,  association,  company,  or  corporation,  and  on  the  capital 
employed  by  any  person  in  the  business  of  banking  beyond  the 
average  amount  invested  in  United  States  bonds  ;  and  a  tax  of 
one  twelfth  of  one  per  centum  each  month  upon  the  average 
amount  of  circulation  issued  by  any  bank,  association,  corporation, 
company,  or  person,  including  as  circulation  all  certified  checks 
and  all  notes  and  other  obligations  calculated  or  intended  to  circu- 
late or  to  be  used  as  money,  but  not  including  that  in  the  vault  of 
the  bank,  or  redeemed  and  on  deposit  for  said  bank ;  and  an  addi- 
tional tax  of  one  sixth  of  one  per  centum,  each  month,  upon  the 
average  amount  of  such  circulation,  issued  as  aforesaid,  beyond  the 
amount  of  ninety  per  centum  of  the  capital  of  any  such  bank,  asso- 
ciation, corporation,  company,  or  person.  And  a  true  and  accurate 
return  of  the  amount  of  circulation,  of  deposit,  and  of  capital,  as 
aforesaid,  and  of  the  amount  of  notes  of  persons,  state  banks,  or 
state  banking  associations,  paid  out  by  them  for  the  previous 
month,  shall  be  made  and  rendered  monthly  by  each  of  such  banks, 
associations,  corporations,  companies,  or  persons  to  the  assessor  of 
the  district  in  which  any  such  bank,  association,  corporation,  or 
company  may  be  located,  or  in  which  such  person  has  his  place  of 
business,  with  a  declaration  annexed  thereto,  and  the  oath  or 
affirmation  of  such  person,  or  of  the  president  or  cashier  of  such 
bank,  association,  corporation,  or  company,  in  such  form  and  man- 
ner as  may  be  prescribed  by  the  Commissioner  of  Internal  Rev- 
enue, that  the  same  contains  a  true  and  faithful  statement  of  the 
amounts  subject  to  tax  as  aforesaid  ;  and  for  any  refusal  or  neg- 
lect to  make  or  to  render  return  and  payment,  any  such  bank,  as- 
sociation, corporation,  company,  or  person  so  in  default,  shall  be 
subject  to  and  pay  a  penalty  of  two  hundred  dollars,  besides  the 
additional  penalty  and  forfeitures  in  other  cases  provided  by  law ; 
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and  the  amount  of  circulation,  deposit,  capital,  and  notes  of  per- 
sons, state  banks,  and  banking  associations  paid  out,  as  afore- 
said, in  default  of  the  proper  return,  shall  be  estimated  by  the 
assessor  or  assistant  assessor  of  the  district  as  aforesaid,  upon 
the  best  information  he  can  obtain;  and  every  such  penalty  may 
be  recovered  for  the  use  of  the  United  States  in  any  court  of 
competent  jurisdiction.  And  in  the  case  of  banks  with  branches, 
the  tax  herein  provided  for  shall  be  assessed  upon  the  circulation 
of  each  branch,  severally,  and  the  cunount  of  capital  of  each 
branch  shall  be  considered  to  be  the  amount  allotted  to  such 
branch  ;  and  so  much  of  an  act  entitled  "'  An  act  to  provide  ways 
and  means  for  the  support  of  the  government,"  approved  March 
three,  eighteen  hundred  and  sixty-three,  as  imposes  any  tax  on 
banks,  their  circulation,  capital,  or  deposits,  other  than  is  herein 
provided,  is  hereby  repealed  :  Provided,  That  this  section  shall 
not  apply  to  associations  which  are  taxed  under  and  by  virtue  of 
the  act  **  to  provide  a  national  currency  secured  by  a  pledge  of 
the  United  States  bonds,  and  to  provide  for  the  circulation  and 
redemption  thereof."  And  the  deposits  in  associations  orcom- 
X>anies  known  as  provident  institutions,  savings  banks,  savings 
funds,  or  savings  institutions,  having  no  capital  stock  and  doing 
no  other  business  than  receiving  deposits  to  be  loaned  or  invested 
for  the  sole  benefit  of  the  parties  making  such  deposits,  without 
profit  or  compensation  to  the  association  or  company,  shall  be 
exempt  trom.  tax  on  so  much  of  their  deposits  as  they  have  in- 
vested in  securities  of  the  United  States,  and  on  all  deposits,  less 
than  five  hundred  dollars,  made  in  the  name  of  any  one  person; 
and  the  returns  required  to  be  made  by  such  provident  institu- 
tions and  savings  banks  after  July,  eighteen  hundred  and  sixty- 
six,  shall  be  made  on  the  first  Monday  of  January  and  July  of 
each  year,  in  such  form  and  manner  as  may  be  prescribed  by  the 
CJommissioner  of  Internal  Revenue. 

That  section  one  hundred  and  eleven  be  amended  by  inserting 
after  the  words  ''  proprietors,  managers,  or  agents  of  lotteries," 
the  words:  "  and  all  lottery  ticket  dealers." 

That  section  one  hundred  and  fourteen  be  amended  by  insert- 
ing after  the  word  '*  periodically,"  in  the  first  sentence  of  said 
section,  the  words:  ''or  otherwise,  or  publishing  any  guide, 
almanac,  catalogue,  directory,  or  any  other  paper  or  book." 

That  section  one  hundred  and  sixteen  be  amended  by  inserting 
after  the  words,  ''  on  the  excess  over  five  thousand  dollars,"  the 
following  :  ''  and  a  like  tax  shall  be  levied,  collected,  and  paid, 
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annually  upon  the  gains,  profits,  and  income  of  every  business, 
trade,  or  profession  carried  on  in  the  United  States  by  persons 
residing  without  the  United  States,  not  citizens  thereof.'* 

That  section  one  hundred  and  nineteen  be  amended  by  striking 
out  all  after  the  enacting  clause  smd  inserting  in  lieu  thereof  the 
following  :  That  the  taxes  on  incomes  herein  imposed  shall  be 
levied  on  the  first  day  of  May,  and  be  due  and  payable  on  or  be- 
fore the  thirtieth  day  of  June,  in  each  year,  until  and  including 
the  year  eighteen  hundred  and  seventy,  and  no  longer  ;  and  to 
any  sum  or  sums  annually  due  and  unpaid  after  the  thirtieth  of 
June,  as  aforesaid,  and  for  ten  days  after  notice  and  demand 
thereof  by  the  collector,  there  shall  be  levied,  in  addition  thereto, 
the  sum  of  ten  per  centum  on  the  amount  of  duties  impaid,  as  a 
penalty,  except  from  the  estates  of  deceased  or  insolvent  per- 
sons. 

That  section  one  hundred  cmd  twenty  be  amended  by  striking 
out  all  after  the  enacting  clause  and  inserting  in  lieu  thereof  the 
following  :  That  there  shall  be  levied  and  collected  a  tax  of  five 
per  centum  on  all  dividends  in  scrip  or  money  thereafter  de- 
clared due  wherever,  and  whenever  the  same  shall  be  payable,  to 
stockholders,  policy-holders,  or  depositors  or  parties  whatsoever, 
including  non-residents,  whether  citizens  or  aliens,  as  part  of  the 
earnings,  income,  or  gains  of  any  bank,  trust  company,  savings 
institution,  and  of  any  fire,  marine,  life,  inland  insurance  com- 
pany, either  stock  or  mutual,  imder  whatever  name  or  style 
known  or  called,  in  the  United  States  or  Territories,  whether 
specially  incorporated  or  existing  imder  general  laws,  and  on  all 
undistributed  sums,  or  sums  made  or  added  during  the  year  to 
their  surplus  or  contingent  funds  ;  and  said  banks,  trust  com- 
panies, Siivings  institutions,  and  insurance  companies  shall  pay 
the  said  tax,  and  are  hereby  authorized  to  deduct  and  withhold 
from  all  payments  made  on  accomit  of  any  dividends  or  sums  of 
money  that  may  be  due  and  payable  as  aforesaid  the  said  tax  of 
hve  per  centum.  And  a  list  or  return  shall  be  made  and  rendered 
to  the  assessor  or  assistant  assessor  on  or  before  the  tenth  dav  of 
the  month  following  that  in  which  any  dividends  or  sums  of 
money  become  due  or  payable  as  aforesaid  ;  and  said  list  or  re- 
turn shall  contain  a  true  and  faithful  account  of  the  amount  of 
tuxes  as  aforesaid  ;  and  there  shall  be  annexed  thereto  a  declar- 
ation of  the  president,  cashier,  or  treasurer  of  the  bank,  trust 
company,  savings  institution,  or  insurance  company,  under  oath 
or  afiirmation  in  form  and  manner,  as  may  be  prescribed  by  the 
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and  the  amount  of  circulation,  deposit,  capital,  and  notes  of  per- 
sons, state  banks,  and  banking  associations  paid  out,  as  afore- 
said, in  default  of  the  proper  return,  shall  be  estimated  by  the 
assessor  or  assistant  assessor  of  the  district  as  aforesaid,  upon 
the  best  information  he  can  obtain;  and  every  such  penalty  may 
be  recovered  for  the  use  of  the  United  States  in  any  court  of 
competent  jurisdiction.  And  in  the  case  of  banks  with  branches, 
the  tax  herein  provided  for  shall  be  assessed  upon  the  circulation 
of  each  branch,  severally,  and  the  amount  of  capital  of  each 
branch  shall  be  considered  to  be  the  amount  allotted  to  such 
branch  ;  and  so  much  of  an  act  entitled  ^^  An  act  to  provide  ways 
and  means  for  the  support  of  the  government,''  approved  March 
three,  eighteen  hundred  and  sixty -three,  as  imposes  any  tax  on 
banks,  their  circulation,  capital,  or  deposits,  other  than  is  herein 
provided,  is  hereby  repealed  :  Provided,  That  this  section  shall 
not  apply  to  associations  which  are  taxed  under  and  by  virtue  of 
the  act  *'  to  provide  a  national  currency  secured  by  a  pledge  of 
the  United  States  bonds,  and  to  provide  for  the  circulation  and 
redemption  thereof/'  And  the  deposits  in  associations  or  com- 
panies known  as  provident  institutions,  savings  banks,  savings 
funds,  or  savings  institutions,  having  no  capital  stock  and  doing 
no  other  business  than  receiving  deposits  to  be  loaned  or  invested 
for  the  sole  benefit  of  the  parties  making  such  deposits,  without 
profit  or  compensation  to  the  association  or  company,  shall  be 
exempt  from  tax  on  so  much  of  their  deposits  as  they  have  in- 
vested in  securities  of  the  United  States,  and  on  all  deposits,  less 
than  five  hundred  dollars,  made  in  the  name  of  any  one  person; 
£md  the  returns  required  to  be  made  by  such  provident  institu- 
tions and  savings  banks  after  July,  eighteen  hundred  and  sixty- 
six,  shall  be  made  on  the  first  Monday  of  January  and  July  of 
each  year,  in  such  form  and  manner  as  may  be  prescribed  by  the 
CJommissioner  of  Internal  Revenue. 

That  section  one  hundred  and  eleven  be  amended  by  inserting 
after  the  words  ''proprietors,  managers,  or  agents  of  lotteries," 
the  words:  '*  and  all  lottery  ticket  dealers." 

That  section  one  hundred  and  fourteen  be  amended  by  insert- 
ing after  the  word  '*  periodically,"  in  the  first  sentence  of  said 
section,  the  words:  ''or  otherwise,  or  publishing  any  guide, 
almanac,  catalogue,  directory,  or  any  other  paper  or  book." 

That  section  one  hundred  and  sixteen  be  amended  by  inserting 
after  the  words,  '*  on  the  excess  over  five  thousand  dollars,"  the 
following  :  ''  and  a  like  tax  shall  be  levied,  collected,  and  paid, 
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annually  upon  the  gains,  profits,  and  income  of  every  business, 
trade,  or  profession  carried  on  in  the  United  States  by  persons 
residing  without  the  United  States,  not  citizens  thereof." 

That  section  one  hundred  and  nineteen  be  amended  by  striking 
out  all  after  the  enacting  clause  and  inserting  in  lieu  thereof  the 
following  :  That  the  taxes  on  incomes  herein  imposed  shall  be 
levied  on  the  first  day  of  May,  and  be  due  cmd  payable  on  or  be- 
fore the  thirtieth  day  of  June,  in  each  year,  until  and  including 
the  year  eighteen  hundred  and  seventy,  and  no  longer  ;  and  to 
any  sum  or  sums  annually  due  and  unpaid  after  the  thirtieth  of 
June,  as  aforesaid,  wd  for  ten  days  after  notice  and  demand 
thereof  by  the  collector,  there  shall  be  levied,  in  addition  thereto, 
the  sum  of  ten  per  centum  on  the  amount  of  duties  unpaid,  as  a 
penalty,  except  from  the  estates  of  deceased  or  insolvent  per- 
sons. 

That  section  one  hundred  and  twenty  be  amended  by  striking 
out  all  after  the  enacting  clause  and  inserting  in  lieu  thereof  the 
following  :  That  there  shall  be  levied  and  collected  a  tax  of  five 
per  centum  on  all  dividends  in  scrip  or  money  thereafter  de- 
clared due  wherever,  and  whenever  the  same  shall  be  payable,  to 
stockholders,  policy-holders,  or  depositors  or  parties  whatsoever, 
including  non-residents,  whether  citizens  or  aliens,  as  part  of  the 
earnings,  income,  or  gains  of  any  bank,  trust  company,  savings 
institution,  and  of  any  fire,  marine,  life,  inland  insurance  com- 
pany, either  stock  or  mutual,  under  whatever  name  or  style 
known  or  called,  in  the  United  States  or  Territories,  whether 
specially  incorporated  or  existing  under  general  laws,  and  on  all 
undistributed  sums,  or  sums  made  or  added  during  the  year  to 
their  surplus  or  contingent  funds ;  and  said  banks,  trust  com- 
panies, savings  institutions,  cmd  insurance  companies  shall  pay 
the  said  tax,  and  are  hereby  authorized  to  deduct  and  withhold 
from  all  payments  made  on  account  of  any  dividends  or  sums  of 
money  that  may  be  due  and  payable  as  aforesaid  the  said  tax  of 
five  per  centum.  And  a  list  or  return  shall  be  made  and  rendered 
to  the  assessor  or  assistant  assessor  on  or  before  the  tenth  day  of 
the  month  followmg  that  in  which  any  dividends  or  sums  of 
money  become  due  or  payable  as  aforesaid  ;  and  said  list  or  re- 
turn shall  contain  a  true  and  faithful  account  of  the  amount  of 
taxes  as  aforesaid  ;  and  there  shall  be  annexed  thereto  a  declar- 
ation of  the  president,  cashier,  or  treasurer  of  the  bank,  trust 
company,  savings  institution,  or  insurance  company,  under  oath 
or  affirmation  in  form  and  manner,  as  may  be  prescribed  by  the 
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same  time,  make  a  certificate  stating  the  name  of  the  officer  or 
person  from  whom  such  deduction  was  made,  and  the  amount 
thereof,  which  shall  be  transmitted  to  the  office  of  the  Commis- 
sioner of  Internal  Revenue,  and  entered  as  a  part  of  the  internal 
tax;  and  the  pay-roll,  receipts,  or  account  of  officers  or  persons 
paying  such  tax,  as  aforesaid,  shall  be  made  to  exhibit  the  fact  of 
such  payment.  And  it  shall  be  the  duty  of  the  several  auditors 
of  the  Treasury  Department,  when  auditing  the  accounts  of  any 
paymaster  or  disbursing  officer,  or  any  officer  withholding  his 
salary  from  moneys  received  by  him,  or  when  settling  or  adjust- 
ing the  accounts  of  any  such  officer,  to  require  evidence  that  the 
taxes  mentioned  in  this  section  have  been  deducted  and  paid  over 
to  the  Ck)mmissioner  of  Internal  Revenue  or  other  officer  author- 
ized to  receive  the  same :  Provided,  That  payments  of  prize  money 
shall  be  regarded  as  income  from  salaries,  and  the  tax  thereon 
shall  be  adjusted  and  collected  in  like  manner :  Provided,  further^ 
That  this  section  shall  not  apply  to  payments  made  to  mechanics 
or  laborers  employed  upon  public  works. 
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ACT  OF  MARCH  2,  1867. 

Chapter.  CLXIX.— An  Act  to  Amend  Existino  Laws  Relatino  to 
Internal  Revenue,  and  for  other  Purposes. 

Section  18. 

And  be  it  further  enacted.  That  the  act  entitled  *'  An  act  to  pro- 
vide Internal  Revenue  to  support  the  government,  to  pay  interest 
on  the  public  debt,  and  for  other  purposes,"  approved  June 
thirty,  eighteen  hundred  and  sixty-four,  and  as  subsequently 
amended,  be  further  amended  as  follows,  namely : — 

Income. — That  section  one  hundred  and  sixteen  be  amended  by 
striking  out  all  after  the  enacting  clause  and  inserting,  in  lieu 
thereof,  as  follows:  That  there  shall  be  levied,  collected,  and 
paid  annually  upon  the  gains,  profits,  and  income  of  every  per- 
son residing  in  the  United  States,  or  of  any  citizen  of  the  United 
States  residing  abroad,  whether  derived  from  any  kind  of  prop- 
erty, rents,  interest,  dividends,  or  salaries,  or  from  any  pro- 
fession, trade,  employment,  or  vocation,  carried  on  in  the  United 
States,  or  elsewhere,  or  from  any  other  source  whatever,  a  tax 
of  five  per  centum  on  the  amount  so  derived  over  one  thousand 
dollars,  and  a  like  tax  shall  be  levied,  collected,  and  paid  annually 
upon  the  gains,  profits,  and  income  of  every  business,  trade,  or 
profession  carried  on  in  the  United  States,  by  persons  residing 
without  the  United  States,  and  not  citizens  thereof.  And  the 
tax  herein  provided  for  shall  be  assessed,  collected,  and  paid  upon 
the  gains,  profits,  and  income  for  the  year  ending  the  thirty-first 
day  of  December  next  preceding  the  time  for  levying,  collecting, 
and  paying  said  tax. 

That  section  one  hundred  and  seventeen  be  amended  by  strik- 
ing out  all  after  the  enacting  clause  and  inserting  in  lieu  thereof, 
the  following  :  That,  in  estimating  the  gains,  profits,  and  in- 
come of  any  person,  there  shall  be  included  all  income  derived 
from  interest  upon  notes,  bonds,  and  other  securities  of  the 
United  States ;  profits  realized  within  the  year  from  sales  of  real 
estate  purchased  within  the  year  or  within  two  years  previous  to 
the  year  for  which  income  was  (is)  estimated ;  interest  received 
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or  accrued  upon  old  (all)  notes,  bonds,  and  mortgages,  or  other 
forms  of  indebtedness  bearing  interest,  whether  paid  or  not,  if 
good  and  collectable,  less  the  interest  which  has  become  due  from 
said  person  during  the  year;  the  amount  of  all  premium  on  gold 
and  coupons;  the  amount  of  sales  of  live  stock,  sugar,  wool, 
butter,  che(e)se,  pork,  beef,  mutton,  or  other  meats,  hay  and 
grain,  or  other  vegetable  or  other  productions,  being  the  growth 
or  produce  of  the  estate  of  such  person,  not  including  any  part 
thereof  consumed  directly  by  the  family ;  all  other  gains,  profits, 
and  income  derived  from  any  source  whatever,  except  the  rental 
value  of  any  homestead  used  or  occupied  by  any  person  or  by  his 
family  in  his  own  right,  or  in  the  right  of  his  wife ;  and  theshare 
of  any  person  of  the  gains  and  profits  of  all  companies,  whether 
incorporated  or  paii^nership,  who  would  be  entitled  to  the  same, 
if  divided,  whether  divided  or  otherwise,  except  the  amount  of 
income  received  from  institutions  or  corporations  whose  officers, 
as  required  by  law,  withhold  a  per  centum  of  the  dividends  made 
by  such  institutions,  and  pay  the  same  to  the  officer  authorized  to 
receive  the  same;  and  except  that  portion  of  the  salary  or  pay 
received  for  services  in  the  civil,  military,  naval,  or  other  service 
of  the  United  States,  including  senators,  representatives,  and 
delegates  in  Congress,  from  which  the  tax  has  been  deducted. 
And  in  addition  to  one  thousand  dollars  exempt  from  income 
tax,  as  hereinbefore  provided,  all  national,  state,  county,  and 
municipal  taxes  paid  within  the  year  shall  be  deducted  from  the 
gains,  profits,  or  income,  of  the  person  who  has  actually  paid  the 
same,  whether  such  person  be  owner,  tenant,  or  mortgagor; 
losses  actually  sustained  during  the  year  arising  from  fires,  ship- 
wreck, or  incurred  in  trade  and  debts  ascertained  to  be  worthless, 
but  excluding  all  estimated  depreciation  of  values  and  losses 
within  the  year  on  sales  of  real  estate  purchased  two  years  pre- 
vious tcfthe  year  for  which  income  is  estimated;  the  amount 
actually  paid  for  labor  or  interest  by  any  person  who  rents  lands 
or  hires  labor  to  cultivate  land,  or  who  conducts  any  other  busi- 
ness from  which  income  is  actually  derived ;  the  amounts  actually 
paid  by  any  person  for  the  rent  of  the  house  or  premises  occupied 
as  a  residence  for  himself  or  his  family ;  the  amount  paid  out  for 
usual  or  ordinary  repairs :  Provided,  That  no  deduction  shall  be 
made  for  any  amount  paid  out  for  new  buildings,  permanent  im- 
provements or  betterments,  made  to  increase  the  value  of  any 
property  or  estate :  And  provided,  further,  That  only  one  deduc- 
tion of  one  thousand  dollars  shall  be  made  from  the  aggregate 
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income  of  all  the  members  of  any  family,  composed  of  one  or 
both  parents,  and  one  or  more  minor  children,  or  husband  and 
wife;  that  guardians  shall  be  allowed  to  make  such  deduction  in 
favor  of  each  and  every  ward,  except  that  in  case  where  two  or 
more  wards  are  comprised  in  one  family,  and  have  joint  property 
interest,  only  one  deduction  shall  be  made  in  their  favor:  And 
provided,  further.  That  in  cases  where  the  salary  or  other  com- 
pensation paid  to  any  person  in  the  employment  or  service  of  the 
United  States  shall  not  exceed  the  rate  of  one  thousand  dollars 
per  annum,  or  shall  be  by  fees,  or  uncertain  or  irregular  in  the 
amount  or  in  the  time  during  which  the  same  shall  have  accrued 
or  been  earned,  such  salary  or  other  compensation  shall  be  in- 
cluded in  estimating  the  annual  gains,  profits,  or  income  of  the 
person  to  whom  the  same  shall  have  been  paid. 

That  section  one  hundred  and  eighteen  be  amended  by  striking 
out  all  after  the  enacting  clause  and  inserting,  in  lieu,  thereof, 
the  following  :  That  it  shall  be  the  duty  of  all  persons  of  lawful 
age  to  make  and  render  a  list  or  return,  on  or  before  the  day 
prescribed  by  law,  in  such  form  and  manner  as  may  be  prescribed 
by  the  Commissioner  of  Internal  Revenue,  to  the  assistant  assessor 
of  the  district  in  which  they  reside,  of  the  amount  of  their  in- 
come, gains,  and  profits,  as  aforesaid  ;  and  all  guardians  and 
trustees,  executors,  and  administrators,  or  any  person  ctcting  in 
any  other  fiduciary  capacity,  shall  make  and  render  a  list  or 
return,  as  aforesaid,  to  the  assistant  assessor  of  the  district  in 
which  such  person  acting  in  a  fiduciary  capacity  resides,  of  the 
amount  of  income,  gains,  and  profits  of  any  minor  or  person 
for  whom  they  act;  and  the  assistant  assessor  shall  require  every 
list  or  return  to  be  verified  by  the  oath  or  affirmation  of  the 
party  rendering  it,  and  may  increase  the  amount  of  any  list  or 
return,  if  he  has  reason  to  believe  that  the  same  is  understated; 
and  in  case  any  such  person  shall  neglect  or  refuse  to  make  and 
render  such  list  or  return,  or  shall  render  a  false  or  fraudulent 
list  or  return,  it  shall  be  the  duty  of  the  assessor  or  assistant 
assessor  to  make  such  list,  according  to  the  best  information  he 
can  obtain,  by  the  examination  of  such  person,  or  his  books  or 
accounts,  or  any  other  evidence,  and  to  add  fifty  per  centum  as 
a  penalty  to  the  amount  of  the  tax  due  on  such  list  in  all  cases 
of  wilful  neglect  or  refusal  to  make  and  render  a  list  or  return; 
and,  in  all  cases  of  a  false  or  fraudulent  list  or  return  having 
been  rendered,  to  add  one  hundred  per  centum,  as  a  penalty,  to 
the  amoimt  of  tax  ascertained  to  be  due,  the  tax  and  the  additions 
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thereto  as  a  penalty  to  be  assessed  and  collected  in  the  manner 
provided  for  in  other  cases  of  wilful  neglect  or  refusal  to  render 
a  list  or  return,  or  of  rendering  a  false  and  fraudulent  return  ^ 
Provided^  That  any  party,  in  his  or  her  own  behalf,  or  as  such 
fiduciary,  shall  be  permitted  to  declare,  under  oath  or  affirma- 
tion, the  form  and  manner  of  which  shall  be  prescribed  by  the 
Commissioner  of  Internal  Revenue,  that  he  or  she,  or  his  or  her 
ward  or  beneficiary,  was  not  possessed  of  an  income  of  one  thou- 
sand dollars,  liable  to  be  assessed  according  to  the  provisions  of 
this  act;  or  may  declare  that  he  or  she  has  been  assessed  and 
paid  an  income  tax  elsewhere  in  the  same  year,  under  authority 
of  the  United  States,  upon  his  or  her  income,  gains,  and  profits, 
as  prescribed  by  law ;  and  if  the  assistant  assessor  shall  be  satis- 
fied of  the  truth  of  the  declaration,  shall  thereupon  be  exempt 
from  income  tax  in  the  said  district ;  or  if  the  list  or  return  of 
any  party  shall  have  been  increased  by  the  assistant  assessor, 
such  party  may  exhibit  his  books  and  accounts,  and  be  permitted 
to  prove  and  declare,  under  oath  or  affirmation,  the  amount  of 
income  liable  to  be  assessed ;  but  such  oaths  and  evidence  shall 
not  be  considered  ss  conclusive  of  the  facts,  and  no  deduction 
claimed  in  such  cases  shall  be  made  or  allowed  until  approved  by 
the  assistant  assessor.  Any  person  feelinj  aggrieved  by  the 
decision  of  the  assistant  assessor  in  such  cases  may  appeal  to  the 
assessor  of  the  district,  and  his  decision  thereon,  unless  reversed 
by  the  Commissioner  of  Internal  Revenue,  shall  be  final,  and  the 
form,  time,  and  manner  of  proceedings  shall  be  subject  to  rules 
and  regulations  to  be  prescribed  by  the  Commissioner  of  Internal 
revenue  :  Provided^  further^  That  no  penalty  shall  be  assessed 
upon  any  person  for  such  neglect  or  refusal,  or  for  making  or 
rendering  a  false  or  fraudulent  return,  except  after  reasonable 
notice  of  the  time  and  place  of  hearing,  to  be  regulated  by  the 
Commissioner  of  Internal  Revenue,  so  as  to  give  the  person 
charged  an  opportunity  to  be  heard. 

That  section  one  hundred  and  nineteen  be  amended  by  striking 
out  all  after  the  enacting  clause  and  inserting,  in  lieu  thereof, 
the  following:  That  the  taxes  on  incomes  herein  imp)osed  shall  be 
levied  on  the  first  day  of  March,  and  be  due  and  payable  on  or 
before  the  thirtieth  day  of  April,  in  each  year,  until  and  includ- 
ing the  year  eighteen  hundred  and  seventy,  and  no  longer;  and 
to  any  sum  or  sums  annually  due  and  impaid  after  the  t[hlirtieth 
of  April,  as  aforesaid,  and  for  ten  days  after  notice  and  demand 
thereof  by  the  collector,  there  shall  be  levied  in  addition  thereto 
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the  sum  of  five  per  centum  on  the  amount  of  taxes  unpaid  and 
interest  at  the  rate  of  one  per  centum  per  month,  upon  said  tax 
from  the  time  the  same  became  due,  as  a  penalty,  except  from 
the  estates  of  deceased,  insane,  or  insolvent  persons :  Provided^ 
That  the  tax  on  incomes  for  the  year  eighteen  hundred  and  sixty- 
six  shall  be  levied  on  the  day  this  takes  effect. 

That  section  one  hundred  and  twenty-three  be  amended  by 
striking  out  all  after  the  enacting  clause  and  inserting,  in  lieu 
thereof,  the  following:  That  there  shall  be  levied,  collected,  and 
paid  on  all  salaries  of  officers,  or  payments  for  services  to  persons 
ill  the  civil,  military,  naval  or  other  employment  or  service  of 
the  United  States,  including  senators  and  representatives  and 
delegates  in  Congress,  when  exceeding  the  rate  of  one  thousand 
dollars  per  annum,  a  tax  of  five  per  centum  on  the  excess  above 
the  said  one  thousand  dollars  ;  and  it  shall  be  the  duty  of  all 
paymasters  and  all  disbursing  officers,  under  the  government  of 
the  United  States,  or  persons  in  the  employ  thereof,  when  making 
any  payment  to  any  officers  or  persons  as  aforesaid,  whose  com- 
prnsation  is  determined  by  a  fixed  salary,  or  upon  settling  or  ad- 
justing the  accounts  of  such  officers  or  persons  to  deduct  and 
withhold  the  aforesaid  tax  of  five  per  centum;  and  the  pay-roll, 
receipts,  or  account  of  officers  or  persons  paying  such  tax  as 
aforesaid  shall  be  made  to  exhibit  the  fact  of  such  payment. 
And  it  shall  be  the  duty  of  the  accounting  officers  of  the  Treasury 
Department,  when  auditing  the  accounts  of  any  paymaster  or 
disbursing  officer,  or  any  officer  withholding  his  salary  from 
moneys  received  by  him,  or  when  settling  or  adjusting  the  ac- 
counts of  any  such  officer,  to  require  evidence  that  the  taxes 
mentioned  in  this  section  have  been  deducted  and  paid  over  to 
the  Treasurer  of  the  United  States,  or  other  officer  authorized  to 
receive  the  same :  Provided,  That  payments  of  prize  money  shall 
be  regarded  as  income  from  salaries,  and  the  tax  theveon  shall 
be  adjusted  and  collected  in  like  manner  :  Provided,  further, 
That  this  section  shall  not  apply  to  payments  made  to  me- 
chanics or  laborers  employed  upon  public  works  :  And  provided, 
further.  That  in  case  it  should  become  necessary  for  showing  the 
true  receipts  of  the  government  under  the  operations  of  this 
section  upon  the  books  of  the  Treasury  Department,  the  requisite 
amount  may  be  carried  from  unappropriated  moneys  in  the 
treasury  to  the  credit  of  said  account ;  and  this  section  shall  take 
effect  upon  salary  and  compensation  for  the  month  of  March, 
eighteen  hundred  and  sixty-seven. 
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ACT  OF  JULY  14,  1870. 

Chap.  CCLV.— An  Act  to  Reduce  Internal  TaxeS;  and  for  other 

Purposes. 

Section  6. 

And  be  it  further  enacted,  That  there  shall  be  levied,  and 
collected  annually,  as  hereinafter  provided,  for  the  years  eighteen 
hundred  and  seventy  and  eighteen  hundred  and  seventy-one,  and 
no  longer,  a  tax  of  two  and  one  half  per  centum  upon  the  gains, 
profits,  and  income  of  every  person  residing  in  the  United  States, 
and  of  every  citizen  of  the  United  States  residing  abroad,  derived 
from  any  source  whatever,  whether  within  or  without  the  United- 
States,  except  as  hereafter  provided,  and  a  like  tax  annually  upon 
the  gains,  profits,  and  income  derived  from  any  business,  trade,  or 
p^'ofession  carried  on  in  the  United  States  by  any  person  residing^ 
without  the  United  States,  and  not  a  citizen  thereof,  or  from 
rents  of  real  estate  within  the  United  States  owned  by  any  persoii- 
residing  without  the  United  States,  and  not  a  citizen  thereof. 

Section  7. 

And  be  it  further  enacted,  That  in  estimating  the  gains,  profits, 
and  income  of  any  person,  there  shall  be  included  all  income 
derived  from  any  kind  of  property,  rents,  interest  received  or 
accrued  upon  all  notes,  bonds,  and  mortgages,  or  other  forms  of 
indebtedness  bearing  interest,  whether  paid  or  not,  if  good  and 
collectable,  interest  upon  notes,  bonds,  or  other  securities  of  the 
United  States;  and  the  amount  of  all  premium  on  gold  and 
coupons ;  the  gains,  profits,  and  income  of  any  business,  profes- 
sion, trade,  employment,  office,  or  vocation;  including  any 
amount  received  as  salary  or  pay  for  services  in  the  civil,  military, 
naval,  or  other  service  of  the  United  States,  or  as  senator,  repre- 
sentative, or  delegate  in  Congress;  except  that  portion  thereof 
from  which,  under  authority  of  acts  of  Congress  previous  hereto, 
a  tax  of  five  per  centum  shall  have  been  withheld ;  the  share  of 
any  person  of  the  gains  and  profits,  whether  divided  or  not,  of  all 
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companies  or  partnerships,  but  not  including  the  amount  received 
from  any  corporations  whose  oflRcers,  as  authorized  by  law,  with- 
hold and  pay  as  taxes  a  per  centum  of  the  dividends  made,  and 
of  interest  or  coupons  paid  by  such  corporations ;  profits  realized 
within  the  year  from  sales  of  real  estate  purchased  within  two 
years  previous  to  the  year  for  which  income  is  estimated ;  the 
amount  of  sales  of  live  stock,  sugar,  wool,  butter,  cheese,  pork, 
beef,  mutton,  or  other  meats,  hay  or  grain,  fruits,  vegetables,  or 
other  productions,  being  the  growth  or  produce  of  the  estate  of 
such  person,  but  not  including  any  part  thereof  consumed  di- 
rectly by  the  family ;  and  all  other  gains,  profits,  and  income 
drawn  from  any  source  whatever,  but  not  including  the  rental 
value  of  the  homestead  used  or  occupied  by  any  person,  or  by  his 
family. 

SBcnoN  8. 

And  be  it  further  enacted^  That  military  or  naval  pensions 
allowed  to  any  person  under  the  laws  of  the  United  States,  and 
the  sum  of  two  thousand  dollars  of  the  gains,  profits,  and  income 
of  any  person,  shaU  be  exempt  from  said  income  tax,  in  the 
manner  hereinafter  provided.  Only  one  deduction  of  two  thou- 
sand dollars  shall  be  made  from  the  aggregate  income  of  all  the 
members  of  any  family  composed  of  one  or  both  parents  and  one 
or  more  minor  children,  or  of  husband  and  wife;  but  when  a 
wife  has  by  law  a  separate  income,  beyond  the  control  of  her 
husband,  and  is  living  separate  and  apart  from  him,  such 
deduction  shall  then  be  made  from  her  income,  gains,  and  profits; 
and  guardians  and  trustees  shall  be  allowed  to  make  the  deduc- 
tion in  favor  of  each  ward  or  beneficiary  except  that  in  a  case  of 
two  or  more  wards  or  beneficiaries  comprised  in  one  family,  having 
joint  property  interest,  only  one  deduction  shall  be  made  in  their 
favor.  For  the  purpose  of  allowing  said  deduction  from  the  in- 
come of  any  religious  or  social  community  holding  all  thoir 
prop(»rty  and  the  income  therefrom  jointly  and  in  common,  each 
f\ve  of  the  persons  composing  such  society,  and  any  remaining 
fractional  number  of  such  persons  less  than  five,  over  such 
groups  of  five,  shall  be  held  to  constitute  a  family,  and  a  deduc- 
tion of  two  thousand  dollars  shall  be  allowed  for  each  of  said 
families.  Any  taxes  on  the  incomes,  gains,  and  profits,  of  such 
8<x!ietie8,  now  due  and  unpaid,  shall  be  aasessed  and  collected 
according:  to  this  provision,  except  that  the  deduction  shall  be 
only  one  thousand  dollars  for  any  year  prior  to  eighteen  him- 
dred  and  seventy. 
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Commissioner  of  Internal  Revenue,  that  the  same  contains  a  true 
and  faithful  account  of  the  taxes  as  aforesaid.  And  for  any  de- 
fault in  the  making  or  rendering  of  such  list  or  return,  with 
such  declaration  annexed,  the  bank,  trust  company,  savings  in- 
stitution, or  insurance  company  making  such  default,  shall  for- 
feit as  a  penalty  the  sum  of  one  thousand  dollars  ;  and  in  case  of 
any  default  in  making  or  rendering  said  list  or  return,  or  of  any 
default  in  the  payment  of  the  tax  as  required,  or  any  part  there- 
of, the  assessment  and  collection  of  the  tax  and  penalty  shall  be 
in  accordance  with  the  general  provisions  of  the  law  in  other 
cases  of  neglect  and  refusal :  Provided^  That  the  tax  upon 
the  dividends  of  life  insurance  companies  shall  not  be 
deemed  due  until  such  dividends  are  payable;  nor  shall  the 
portion  of  premiums  returned  by  mutual  life  insurance  com- 
panies to  their  policy-holders,  nor  the  annual  or  semi-annual 
interest  allowed  or  paid  to  the  depositors  in  savings  banks  or 
savings  institutions  be  considered  as  dividends. 

That  section  one  hundred  and  twenty-two  be  amended  by  strik- 
ing out  all  after  the  enacting  clause  and  inserting  in  lieu  thereof 
the  following:  That  any  railroad,  canal,  turnpike,  canal  navi- 
gation, or  slack- water  company,  indebted  for  any  money  for  which 
bonds  or  other  evidence  of  indebtedness  have  been  issued,  pay- 
able in  one  or  more  years  after  date,  upon  which  interest  is 
stipulated  to  be  paid,  or  coupons  representing  the  interest,  or  any 
such  company  that  may  have  declared  any  dividend  in  scrip  or 
money  due  or  payable  to  its  stockholders,  including  non-residents, 
whether  citizens  or  aliens,  as  part  of  the  earnings,  profits,  income, 
or  gains  of  such  company,  and  all  profits  of  such  company 
carried  to  the  account  of  any  fund,  or  used  for  construction,  shall 
be  subject  to  and  pay  a  tax  of  five  per  centum  on  the  amount  of 
all  such  interest,  or  coupons,  dividends,  or  profits,  whenever  and 
wherever  the  same  shall  be  payable,  and  to  whatsoever  party  or 
person  the  same  may  be  payable,  including  non-residents,  whether 
citizens  or  aliens;  and  said  companies  are  hereby  authorized  to 
deduct  and  withhold  from  all  payments  on  account  of  any 
interest,  or  coupons,  and  dividends,  due  and  payable  as  aforesaid, 
the  tax  of  five  per  centum;  and  the  payment  of  the  amount  of 
said  tax  so  deducted  from  the  interest,  or  coupons,  or  dividends, 
and  certified  by  the  president  or  treasurer  of  said  company,  shall 
discharge  said  company  from  that  amount  of  the  dividend,  or 
interest,  or  coupon  on  the  bonds  or  other  evidences  of  their 
indebtedness  so  held  by  any  person  or  party  whatever,  except 
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where  said  companies  may  have  contracted  otherwise.  And  a 
list  or  return  shall  he  made  and  rendered  to  the  assessor  or 
assistant  assessor  on  or  hefore  the  tenth  day  of  the  month  follow- 
ing that  in  which  said  interest,  coupons,  or  dividends  become  due 
and  payable,  and  as  often  as  every  six  months,  and  said  list  or 
return  shall  contain  a  true  and  faithful  account  of  the  amount  of 
tax,  and  there  shall  be  annexed  thereto  a  declaration  of  the  pres- 
ident or  treasurer  of  the  company,  imder  oath  or  affirmation  in 
form  and  manner  as  may  be  prescribed  by  the  Commissioner  of  In- 
ternal Revenue,  that  the  same  contains  a  true  and  faithful  account 
of  said  tax.  And  for  any  default  in  making  or  rendering  such 
list  or  return,  with  the  declaration  annexed,  or  of  the  pay- 
ment of  the  tax  as  aforesaid,  the  company  making  such 
default  shall  forfeit  as  a  penalty  the  sum  of  one  thousand  dollars; 
and  in  case  of  any  default  in  making  or  rendering  said  list  or 
return,  or  of  the  payment  of  the  tax  or  any  part  thereof,  as 
aforesaid,  the  assessment  and  collection  of  the  tax  and  penalty 
shall  be  made  according  to  the  provisions  of  law  in  other  cases 
of  neglect  or  refusal. 

That  section  one  hundred  and  twenty-two  be  further  amended 
by  adding  thereto  the  following  proviso:  Provided,  That  when- 
ever any  of  the  companies  mentioned  in  this  section  shall  be 
unable  to  pay  the  interest  on  their  indebtedness,  and  shall 
in  fact  fail  to  pay  such  interest,  that  in  such  cases  the  tax 
levied  by  this  section  shall  not  be  paid  to  the  United  States 
until  said  company  resume  the  payment  of  interest  on  their 
indebtedness. 

That  section  one  hundred  and  twenty-three  be  amended  by 
striking  out  all  after  the  enacting  clause  and  inserting  in  lieu 
thereof  the  following:  That  there  shall  be  levied,  collected,  and 
paid  on  all  salaries  of  officers,  or  payments  for  services  to  persons 
in  the  civil,  military,  naval,  or  other  employment  or  service  of 
the  United  States,  including  senators  and  representatives  and 
delegates  in  Congress,  when  exceeding  the  rate  of  six  hundred 
dollars  per  annum,  a  tax  of  five  per  centum  on  the  excess  above 
the  said  six  hundred  dollars,  and  a  tax  of  ten  per  centum  on  che 
excess  over  five  thousand  dollars;  and  it  shall  be  the  duty  of  all 
paymasters  and  all  disbursing  officers,  under  the  government  of 
the  United  States,  or  persons  in  the  employ  thereof,  when  making 
any  payment  to  any  officers  or  persons  as  aforesaid,  or  upon  set- 
tling and  adjusting  the  accounts  of  such  officers  or  persons,  to 
deduct  and  withhold  the  aforesaid  tax,  and  they  shall,  at  the 
27 
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same  time,  make  a  certificate  stating  the  name  of  the  officer  or 
person  from  whom  such  deduction  was  made,  and  the  amount 
thereof,  which  shall  he  transmitted  to  the  office  of  the  (Jommis- 
sioner  of  Internal  Eevenue,  and  entered  as  a  part  of  the  internal 
tax;  and  the  pay-roll,  receipts,  or  account  of  officers  or  persons 
paying  such  tax,  as  aforesaid,  shall  he  made  to  exhibit  the  fact  of 
such  payment.  And  it  shall  be  the  duty  of  the  several  auditors 
of  the  Treasury  Department,  when  auditing  the  accounts  of  any 
paymaster  or  disbursing  officer,  or  any  officer  withholding  his 
salary  from  moneys  received  by  him,  or  when  settling  or  adjust- 
ing the  accounts  of  any  such  officer,  to  require  evidence  that  the 
taxes  mentioned  in  this  section  have  been  deducted  and  paid  over 
to  the  Commissioner  of  Internal  Revenue  or  other  officer  author- 
ized to  receive  the  same :  Provided,  That  payments  of  prize  money 
shall  be  regarded  as  income  from  salaries,  and  the  tax  thereon 
shall  be  adjusted  and  collected  in  like  manner :  Provided,  further  ^ 
That  this  section  shall  not  apply  to  payments  made  to  mechanics 
or  laborers  employed  upon  public  works. 
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ACT  OF  MARCH  2,  1867. 

Chapter.  CLXIX.— An  Act  to  Amend  Existino  Laws  Relatino  to 
Internal  Revenue,  and  for  other  Purposes. 

Section  18. 

And  be  it  further  enacted,  That  the  act  entitled  *'  An  act  to  pro- 
vide Internal  Revenue  to  support  the  government,  to  pay  interest 
on  the  public  debt,  and  for  other  purposes,"  approved  June 
thirty,  eighteen  hundred  and  sixty-four,  and  as  subsequently 
amended,  be  further  amended  as  follows,  namely : — 

Income. — That  section  one  hundred  and  sixteen  be  amended  by 
striking  out  all  after  the  enacting  clause  and  inserting,  in  lieu 
thereof,  as  follows:  That  there  shall  be  levied,  collected,  and 
paid  annually  upon  the  gains,  profits,  and  income  of  every  per- 
son residing  in  the  United  States,  or  of  any  citizen  of  the  United 
States  residing  abroad,  whether  derived  from  any  kind  of  prop- 
erty, rents,  interest,  dividends,  or  salaries,  or  from  any  pro- 
fession, trade,  employment,  or  vocation,  carried  on  in  the  United 
States,  or  elsewhere,  or  from  any  other  source  whatever,  a  tax 
of  five  per  centum  on  the  amount  so  derived  over  one  thousand 
dollars,  and  a  like  tax  shall  be  levied,  collected,  and  paid  annually 
upon  the  gains,  profits,  and  income  of  every  business,  trade,  or 
profession  carried  on  in  the  United  States,  by  persons  residing 
without  the  United  States,  and  not  citizens  thereof.  And  the 
tax  herein  provided  for  shall  be  assessed,  collected,  and  paid  upon 
the  gains,  profits,  and  income  for  the  year  ending  the  thirty-first 
day  of  December  next  preceding  the  time  for  levying,  collecting, 
and  paying  said  tax. 

That  section  one  hundred  and  seventeen  be  amended  by  strik- 
ing out  all  after  the  enacting  clause  and  inserting  in  lieu  thereof, 
the  following  :  That,  in  estimating  the  gains,  profits,  and  in- 
come of  any  person,  there  shall  be  included  all  income  derived 
from  interest  upon  notes,  bonds,  and  other  securities  of  the 
United  States ;  profits  realized  within  the  year  from  sales  of  real 
estate  purchased  within  the  year  or  within  two  years  previous  to 
the  year  for  which  income  was  (is)  estimated ;  interest  received 
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or  accrued  upon  old  (all)  notes,  bonds,  and  mortgages,  or  other 
forms  of  indebtedness  bearing  interest,  whether  paid  or  not,  if 
good  and  collectable,  less  the  interest  which  has  become  due  from 
said  person  during  the  year;  the  amount  of  all  premium  on  gold 
and  coupons;  the  amount  of  sales  of  live  stock,  sugar,  wool, 
butter,  che(e)se,  pork,  beef,  mutton,  or  other  meats,  hay  and 
grain,  or  other  vegetable  or  other  productions,  being  the  growth 
or  produce  of  the  estate  of  such  person,  not  including  any  part 
thereof  consumed  directly  by  the  family ;  all  other  gains,  profits, 
and  income  derived  from  any  source  whatever,  except  the  rental 
value  of  any  homestead  used  or  occupied  by  any  person  or  by  his 
family  in  his  own  right,  or  in  the  right  of  his  wife;  and  theshare 
of  any  person  of  the  gains  and  profits  of  all  companies,  whether 
incorporated  or  paHnership,  who  would  be  entitled  to  the  same, 
if  divided,  whether  divided  or  otherwise,  except  the  amount  of 
income  received  from  institutions  or  corporations  whose  officers, 
as  required  by  law,  withhold  a  per  centum  of  the  dividends  made 
by  such  institutions,  and  pay  the  same  to  the  officer  authorized  to 
receive  the  same ;  and  except  that  portion  of  the  salary  or  pay 
received  for  services  in  the  civil,  military,  naval,  or  other  service 
of  the  United  States,  including  senators,  representatives,  and 
delegates  in  Congress,  from  which  the  tax  has  been  deducted. 
And  in  addition  to  one  thousand  dollars  exempt  from  income 
tax,  as  hereinbefore  provided,  all  national,  state,  county,  and 
municipal  taxes  paid  within  the  year  shall  be  deducted  from  the 
gains,  profits,  or  income,  of  the  person  who  has  actually  paid  the 
same,  whether  such  person  be  owner,  tenant,  or  mortgagor; 
losses  actually  sustained  during  the  year  arising  from  fires,  ship- 
wreck, or  incurred  in  trade  and  debts  ascertained  to  be  worthless, 
but  excluding  all  estimated  depreciation  of  values  and  losses 
within  the  year  on  sales  of  real  estate  purchased  two  ye8u:«  pre- 
vious tcfthe  year  for  which  income  is  estimated;  the  amount 
actually  paid  for  labor  or  interest  by  any  person  who  rents  lands 
or  hires  labor  to  cultivate  land,  or  who  conducts  any  other  busi- 
ness from  which  income  is  actually  derived ;  the  amounts  actually 
paid  by  any  person  for  the  rent  of  the  house  or  premises  occupied 
as  a  residence  for  himself  or  his  family ;  the  amount  paid  out  for 
usual  or  ordinary  repairs :  Provided,  That  no  deduction  shall  be 
made  for  any  amount  paid  out  for  new  buildings,  permanent  im- 
provements or  betterments,  made  to  increase  the  value  of  any 
property  or  estate :  And  provided,  further,  That  only  one  deduc- 
tion of  one  thousand  dollars  shall  be  made  from  the  aggregate 
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incomo  of  all  the  members  of  any  family,  composed  of  one  or 
both  parents,  and  one  or  more  minor  children,  or  husband  and 
wife;  that  guardians  shall  be  allowed  to  make  such  deduction  in 
favor  of  each  and  every  ward,  except  that  in  case  where  two  or 
more  wards  are  comprised  in  one  family,  and  have  joint  property 
interest,  only  one  deduction  shall  be  made  in  their  favor:  And 
provided,  further.  That  in  cases  where  the  salary  or  other  com- 
pensation paid  to  any  person  in  the  employment  or  service  of  the 
United  States  shall  not  exceed  the  rate  of  one  thousand  dollars 
per  annum,  or  shall  be  by  fees,  or  uncertain  or  irregular  in  the 
amount  or  in  the  time  during  which  the  same  shall  have  accrued 
or  been  earned,  such  salary  or  other  compensation  shall  be  in- 
cluded in  estimating  the  annual  gains,  profits,  or  income  of  the 
person  to  whom  the  same  shall  have  been  paid. 

That  section  one  hundred  and  eighteen  be  amended  by  striking 
out  all  after  the  enacting  clause  and  inserting,  in  lieu,  thereof, 
the  following  :  That  it  shall  be  the  duty  of  all  persons  of  lawful 
age  to  make  and  render  a  list  or  return,  on  or  befoi'e  the  day 
prescribed  by  law,  in  such  form  and  manner  as  may  be  prescribed 
by  the  Commissioner  of  Internal  Revenue,  to  the  assistant  assessor 
of  the  district  in  which  they  reside,  of  the  amount  of  their  in- 
come, gains,  and  profits,  as  aforesaid  ;  and  all  guardians  and 
trustees,  executors,  and  administrators,  or  any  person  acting  in 
any  other  fiduciary  capacity,  shall  make  and  render  a  list  or 
return,  as  aforesaid,  to  the  assistant  assessor  of  the  district  in 
which  such  person  acting  in  a  fiduciary  capacity  resides,  of  the 
amount  of  income,  gains,  and  profits  of  any  minor  or  person 
for  whom  they  act;  and  the  assistant  assessor  shall  require  every 
list  or  return  to  be  verified  by  the  oath  or  affirmation  of  the 
party  rendering  it,  and  may  increase  the  amount  of  any  list  or 
return,  if  he  has  reason  to  believe  that  the  same  is  understated; 
and  in  case  any  such  person  shall  neglect  or  refuse  to  make  and 
render  such  list  or  return,  or  shall  render  a  false  or  fraudulent 
list  or  return,  it  shall  be  the  duty  of  the  assessor  or  assistant 
assessor  to  make  such  list,  according  to  the  best  information  he 
can  obtain,  by  the  examination  of  such  person,  or  his  books  or 
accounts,  or  any  other  evidence,  and  to  add  fifty  per  centum  as 
a  penalty  to  the  amount  of  the  tax  due  on  such  list  in  all  cases 
of  wilful  neglect  or  refusal  to  make  and  render  a  list  or  return; 
and,  in  all  cases  of  a  false  or  fraudulent  list  or  return  having 
been  renderetl,  to  add  one  hundred  per  centum,  as  a  penalty,  to 
the  amount  of  tax  ascertained  to  be  due,  the  tax  and  the  additions 
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thereto  as  a  penalty  to  be  assessed  and  collected  in  the  manner 
provided  for  in  other  cases  of  wilful  neglect  or  refusal  to  render 
a  list  or  return,  or  of  rendering  a  false  and  fraudulent  return  > 
Provided^  That  any  party,  in  his  or  her  own  behalf,  or  as  such 
fiduciary,  shall  be  permitted  to  declare,  under  oath  or  affirma- 
tion, the  form  and  manner  of  which  shall  be  prescribed  by  the 
Commissioner  of  Internal  Revenue,  that  he  or  she,  or  his  or  her 
ward  or  beneficiary,  was  not  possessed  of  an  income  of  one  thou- 
sand dollars,  liable  to  be  assessed  according  to  the  provisions  of 
this  act;  or  may  declare  that  he  or  she  has  been  assessed  and 
paid  an  income  tax  elsewhere  in  the  same  year,  under  authority 
of  the  United  States,  upon  his  or  her  income,  gains,  and  profits, 
as  prescribed  by  law ;  and  if  the  assistant  assessor  shall  be  satis- 
fied of  the  truth  of  the  declaration,  shall  thereupon  be  exempt 
from  income  tax  in  the  said  district ;  or  if  the  list  or  return  of 
any  party  shall  have  been  increased  by  the  assistant  assessor, 
such  party  may  exhibit  his  books  and  accounts,  and  be  permitted 
to  prove  and  declare,  under  oath  or  affirmation,  the  amount  of 
income  liable  to  be  assessed ;  but  such  oaths  and  evidence  shall 
not  be  considered  as  conclusive  of  the  facts,  and  no  deduction 
claimed  in  such  cases  shall  be  made  or  allowed  until  approved  by 
the  assistant  assessor.  Any  person  feeling  aggrieved  by  the 
decision  of  the  assistant  assessor  in  such  cases  may  appeal  to  the 
assessor  of  the  district,  and  his  decision  thereon,  unless  reversed 
by  the  Commissioner  of  Internal  Revenue,  shall  be  final,  and  the 
form,  time,  and  manner  of  proceedings  shall  be  subject  to  rules 
and  regulations  to  be  prescribed  by  the  Commissioner  of  Internal 
revenue  :  Provided,  further,  That  no  penalty  shall  be  assessed 
upon  any  person  for  such  neglect  or  refusal,  or  for  making  or 
rendering  a  false  or  fraudulent  return,  except  after  reasonable 
notice  of  the  time  and  place  of  hearing,  to  be  regulated  by  the 
Commissioner  of  Internal  Revenue,  so  as  to  give  the  person 
charged  an  opportunity  to  be  heard. 

That  section  one  hundred  and  nineteen  be  amended  by  striking 
out  all  after  the  enacting  clause  and  inserting,  in  lieu  thereof, 
the  following:  That  the  taxes  on  incomes  herein  imposed  shall  be 
levied  on  the  first  day  of  March,  and  be  due  and  payable  on  or 
before  the  thirtieth  day  of  April,  in  each  year,  until  and  includ- 
ing the  year  eighteen  hundred  and  seventy,  and  no  longer;  and 
to  any  sum  or  sums  annually  due  and  unpaid  after  the  t[h]irtieth 
of  April,  as  aforesaid,  and  for  ten  days  after  notice  and  demand 
thereof  by  the  collector,  there  shall  be  levied  in  addition  thereto 
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the  sum  of  five  per  centum  on  the  amount  of  taxes  unpaid  and 
interest  at  the  rate  of  one  per  centum  per  month,  upon  said  tax 
from  the  time  the  same  became  due,  as  a  penalty,  except  from 
the  estates  of  deceased,  insane,  or  insolvent  persons:  Provided, 
That  the  tax  on  incomes  for  the  year  eighteen  hundred  and  sixty- 
six  shall  be  levied  on  the  day  this  takes  effect. 

That  section  one  hundred  and  twenty-three  be  amended  by 
striking  out  all  after  the  enacting  clause  and  inserting,  in  lieu 
thereof,  the  following :  That  there  shall  be  levied,  collected,  and 
paid  on  all  salaries  of  officers,  or  payments  for  services  to  persons 
ill  the  civil,  military,  naval  or  other  employment  or  service  of 
the  United  States,  including  senators  and  representatives  and 
delegates  in  Congress,  when  exceeding  the  rate  of  one  thousand 
dollars  per  annum,  a  tax  of  five  per  centum  on  the  excess  above 
the  said  one  thousand  dollars ;  and  it  shall  be  the  duty  of  all 
paymasters  and  all  disbursing  officers,  under  the  government  of 
the  United  States,  or  persons  in  the  employ  thereof,  when  making 
any  payment  to  any  officers  or  persons  as  aforesaid,  whose  com- 
prnsation  is  determined  by  a  fixed  salary,  or  upon  settling  or  ad- 
justing the  accounts  of  such  officers  or  persons  to  deduct  and 
withhold  the  aforesaid  tax  of  five  per  centum ;  and  the  pay-roll, 
receipts,  or  account  of  officers  or  persons  paying  such  tax  as 
aforesaid  shall  be  made  to  exhibit  the  fact  of  such  payment. 
^Vnd  it  shall  be  the  duty  of  the  accounting  officers  of  the  Treasury 
Department,  when  auditing  the  accounts  of  any  paymaster  or 
disbursing  officer,  or  any  officer  withholding  his  salary  from 
moneys  received  by  him,  or  when  settling  or  adjusting  the  ac- 
counts of  any  such  officer,  to  require  evidence  that  the  taxes 
mentioned  in  this  section  have  been  deducted  and  paid  over  to 
the  Treasurer  of  the  United  States,  or  other  officer  authorized  to 
receive  the  same :  Provided,  That  payments  of  prize  money  shall 
be  regarded  as  income  from  salaries,  and  the  tax  theveon  shall 
be  adjusted  and  collected  in  like  manner  :  Provided,  further. 
That  this  section  shall  not  apply  to  payments  made  to  me- 
chanics or  laborers  employed  upon  public  works  :  And  provided, 
further,  That  in  case  it  should  become  necessary  for  showing  the 
true  receipts  of  the  government  under  the  operations  of  this 
section  upon  the  books  of  the  Treasury  Department,  the  requisite 
amount  may  bo  carried  from  unappropriated  moneys  in  the 
treasury  to  the  credit  of  said  account ;  and  this  section  shall  take 
effect  upon  salary  and  compensation  for  the  month  of  March, 
eighteen  hundred  and  sixty-seven. 
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ACT  OF  JULY  14,  1870. 

Chap.  CCLV.— An  Act  to  Reduce  Internal  TaxbS;  and  for  other 

Purposes. 

SEcmoN  6. 

And  be  it  further  enacted,  That  there  shall  be  levied,  and 
collected  annually,  as  hereinafter  provided,  for  the  years  eighteen 
hundred  and  seventy  and  eighteen  hundred  and  seventy-one,  and 
no  longer,  a  tax  of  two  and  one  half  per  centum  upon  the  gains, 
profits,  and  income  of  every  person  residing  in  the  United  States, 
and  of  every  citizen  of  the  United  States  residing  abroad,  derived 
from  any  source  whatever,  whether  within  or  without  the  United- 
States,  except  as  hereafter  provided,  and  a  like  tax  annually  upon 
the  gains,  profits,  and  income  derived  from  any  business,  trade,  or 
profession  carried  on  m  the  United  States  by  any  person  residing 
without  the  United  States,  and  not  a  citizen  thereof,  or  from 
rents  of  real  estate  within  the  United  States  owned  by  any  perscm 
residing  without  the  United  States,  and  not  a  citizen  thereof. 

Section  7. 

And  be  it  further  enacted,  That  in  estimating  the  gains,  profits, 
and  income  of  any  person,  there  shall  be  included  all  income 
derived  from  any  kind  of  property,  rents,  interest  received  or 
accrued  upon  all  notes,  bonds,  and  mortgages,  or  other  forms  of 
indebtedness  bearing  interest,  whether  paid  or  not,  if  good  and 
collectable,  interest  upon  notes,  bonds,  or  other  securities  of  the 
United  States;  and  the  amount  of  all  premium  on  gold  and 
coupons ;  the  gains,  profits,  and  income  of  any  business,  profes- 
sion, trade,  employment,  office,  or  vocation;  including  any 
amount  received  as  salary  or  pay  for  services  in  the  civil, military, 
naval,  or  other  service  of  the  United  States,  or  as  senator,  repre- 
sentative, or  delegate  in  Congress;  except  that  portion  thereof 
from  which,  under  authority  of  acts  of  Congress  previous  hereto, 
a  tax  of  five  per  centum  shall  have  been  withheld ;  the  share  of 
any  person  of  the  gains  and  profits,  whether  divided  or  not,  of  all 
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companies  or  partnerships,  but  not  including  the  amount  received 
from  any  corporations  whose  officers,  as  authorized  by  law,  with- 
hold and  pay  as  taxes  a  per  centum  of  the  dividends  made,  and 
of  interest  or  coupons  paid  by  such<X)rporation8;  profits  realized 
within  the  year  from  sales  of  real  estate  purchased  within  two 
years  previous  to  the  year  for  which  income  is  estimated ;  the 
amount  of  sales  of  live  stock,  sugar,  wool,  butter,  cheese,  pork, 
beef,  mutton,  or  other  meats,  hay  or  grain,  fruits,  vegetables,  or 
other  productions,  being  the  growth  or  produce  of  the  estate  of 
such  person,  but  not  including  any  part  thereof  consumed  di- 
rectly by  the  family ;  and  all  other  gains,  profits,  and  income 
drawn  from  any  source  whatever,  but  not  including  the  rental 
value  of  the  homestead  used  or  occupied  by  any  person,  or  by  his 
family. 

SBcnoN  8. 

And  be  it  further  enactedy  That  military  or  naval  pensions 
allowed  to  any  person  under  the  laws  of  the  United  States,  and 
the  sum  of  two  thousand  dollars  of  the  gains,  profits,  and  income 
of  any  person,  shall  be  exempt  from  said  income  tax,  in  the 
manner  hereinafter  provided.  Only  one  deduction  of  two  thou- 
sand dollars  shall  be  made  from  the  aggregate  income  of  all  the 
members  of  any  family  composed  of  one  or  both  parents  and  one 
or  more  minor  children,  or  of  husband  and  wife;  but  when  a 
wife  has  by  law  a  separate  income,  beyond  the  control  of  her 
husband,  and  is  living  separate  and  apart  from  him,  such 
deduction  shall  then  be  made  from  her  income,  gains,  and  profits ; 
and  guardians  and  trustees  shall  be  allowed  to  make  the  deduc- 
tion in  favor  of  each  ward  or  beneficiary  except  that  in  a  case  of 
two  or  more  wards  or  beneficiaries  comprised  in  one  family,  having 
joint  property  interest,  only  one  deduction  shall  be  made  in  their 
favor.  For  the  purpose  of  allowing  said  deduction  from  the  in- 
come of  nny  religious  or  social  community  holding  all  their 
property  and  the  income  therefrom  jointly  and  in  common,  each 
five  of  the  persons  composing  such  society,  and  any  remaining 
fractional  number  of  such  persons  less  than  five,  over  such 
proups  of  i\vc,  shall  be  held  to  constitute  a  family,  and  a  deduc- 
tion of  two  thousand  dollars  shall  be  allowed  for  each  of  said 
families.  Any  taxes  on  the  incomes,  gains,  and  profits,  of  such 
8<^x;ietie8,  now  due  and  unpaid,  shall  be  assessed  and  collected 
according  to  this  provision,  except  that  the  deduction  shall  be 
only  one  thousand  dollars  for  any  year  prior  to  eighteen  him- 
dred  and  seventy. 
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Section  9. 

And  be  it  further  enacted^  That  in  addition  to  the  exemptions 
provided  in  the  preceding  section,  there  shall  be  deducted  from 
the  gains,  profits,  and  income  of  any  person  all  national,  state, 
county,  and  municipal  taxes  paid  by  him  within  the  year,  whether 
such  person  be  owner,  tenant,  or  mortgager  ;  all  his  losses 
actually  sustained  during  the  year  arising  from  fires,  floods,  ship- 
wreck, or  incurred  in  trade,  and  debts  ascertained  to  be  worth- 
less, but  excluding  all  estimated  depreciation  of  values  ;  the 
amount  of  interest  paid  during  the  year,  and  the  amoimt  paid 
for  rent  or  labor  to  cultivate  land,  or  to  conduct  any  other  busi- 
ness from  which  income  is  derived  ;  the  amount  paid  for  the  rent 
of  the  house  or* premises  occupied  as  a  residence  for  himself  or 
his  family,  and  the  amount  paid  out  for  usual  and  ordinary  re- 
pairs. No  deduction  shall  be  made  for  any  amount  paid  out  for 
new  buildings,  permanent  improvements,  or  betterments  made 
to  increase  the  value  of  any  property  or  estate. 

Section  10. 

And  he  it  further  enacted^  That  the  tax  hereinbefore  provided 
shall  be  assessed  upon  the  gains,  profits,  and  income  for  the  year 
ending  on  the  thirty-first  day  of  December  next  preceding  the 
time  for  levying  and  collecting  said  tax,  and  shall  be  levied  on 
the  first  day  of  March,  eighteen  hundred  and  seventy-one,  and 
eighteen  hundred  and  seventy -two,  and  be  due  and  payable  on  or 
before  the  thirtieth  day  of  April  in  each  of  said  years.  And  in 
addition  to  any  sum  annually  due  and  unpaid  after  the  thirtieth 
day  of  April,  and  for  ten  days  after  notice  and  demand  thereof  by 
the  collector,  there  shall  be  levied  and  collected,  as  a  penalty, 
the  sum  of  five  per  centum  on  the  amount  impaid,  and  interest 
on  said  amount  at  the  rate  of  one  per  centumper  month  from 
the  time  the  same  became  due,  except  from  the  estates  of 
deceased,  insane,  or  insolvent  persons. 

Section  11. 

And  he  it  further  enacted.  That  it  shall  be  the  duty  of  every 
person  of  lawful  age,  whose  gross  income  during  the  preceding 
year  exceeded  two  thousand  dollars,  to  make  and  render  a  return 
on  or  before  the  day  designated  by  law,  to  the  assistant  assessor 
of  the  district  in  which  he  resides,  of  the  gross  amount  of  his  in- 
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come,  gains,  and  profits  as  aforesaid;  but  not  including  the 
amount  received  from  any  corporation  whose  officers,  as  author- 
ized by  law,  withhold  and  pay  as  taxes  a  per  centum  of  the 
dividends  made  and  of  the  interest  or  coupons  paid  by  such  cor- 
poration, nor  that  portion  of  the  salary  or  pay  received  for  serv- 
ices in  the  civil,  military,  naval,  or  other  service  of  the  United 
States,  or  as  senator,  representative,  or  delegate  in  Ck)ngress, 
from  which  tax  has  been  deducted,  nor  the  wages  of  minor  chil- 
dren not  received ;  and  every  guardian  and  trustee,  executor  or 
administrator,  and  any  person  acting  in  any  other  fiduciary 
capacity,  or  as  resident  agent  for,  or  copartner  of,  any  non- 
resident alien,  deriving  income,  gains,  and  profits  from  any  busi- 
ness, trade,  or  profession  carried  on  in  the  United  States,  or  from 
rents  of  real  estate  situated  therein,  shall  make  and  render  a 
return  as  aforesaid  to  the  assistant  assessor  of  the  district  in 
which  he  resides  of  the  amount  of  income,  gains,  and  profits  of 
any  minor  or  person  for  whom  he  acts.  The  assistant  assessor 
shall  require  every  such  return  to  be  verified  by  the  oath  of 
the  party  rendering  it,  and  may  increase  the  amount  of  any  return, 
after  notice  to  such  party,  if  he  has  reason  to  believe  that  the 
same  is  understated.  In  case  any  person  having  a  gross  income 
as  above,  of  two  thousand  dollars  or  more,  shall  neglect  or  refuse 
to  make  and  render  such  return,  or  shall  render  a  false  or  fraudu- 
lent return,  the  assessor  or  the  assistant  assessor  shall  make  such 
return,  according  to  the  best  information  he  can  obtain  by  the 
examination  of  said  person  or  of  his  books  or  accounts  or 
by  any  other  evidence,  and  shall  add,  as  a  penalty,  to  the 
amount  of  the  tax  due  thereon,  fifty  per  centum  in  all  cases  of 
willful  neglect  or  refusal  to  make  and  render  a  return,  and  one 
hundred  per  centum  in  all  cases  of  a  false  or  fraudulent  return 
having  been  rendered.  The  tax  and  the  addition  thereto  as 
penalty  shall  be  assessed  and  collected  in  the  manner  provided 
for  in  cases  of  willful  neglect  or  refusal  to  render  a  return,  or  of 
rendering  a  false  or  fraudulent  return.  But  no  penalty  shall  be 
assessed  upon  any  person  for  such  neglect  or  refusal,  or  for  mak- 
ing or  rendering  a  false  or  fraudulent  return,  except  after  rea- 
sonable notice  of  the  time  and  place  of  hearing,  to  be  regulated 
by  the  Commissioner  of  Internal  Revenue,  so  as  to  give  the  person 
charged  an  opportunity  to  be  heard  :  Provided,  That  no  collector, 
deputy  collector,  assessor,  or  assistant  assessor  shall  permit  to  be 
publi8he<l  in  any  manner  such  income  returns,  or  any  part  thereof, 
except  such  general  statistics,  not  specifying  the  names  of  indi- 
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same  time,  make  a  certificate  stating  the  name  of  the  officer  or 
person  from  whom  such  deduction  was  made,  and  the  amount 
thereof,  which  shall  he  transmitted  to  the  office  of  the  Commis- 
sioner of  Internal  Revenue,  and  entered  as  a  part  of  the  internal 
tax;  and  the  pay-roll,  receipts,  or  account  of  officers  or  persons 
paying  such  tax,  as  aforesaid,  shall  be  made  to  exhibit  the  fact  of 
such  payment.  And  it  shall  be  the  duty  of  the  several  auditors 
of  the  Treasury  Department,  when  auditing  the  accounts  of  any 
paymaster  or  disbursing  officer,  or  any  officer  withholding  his 
salary  from  moneys  received  by  him,  or  when  settling  or  adjust- 
ing the  accounts  of  any  such  officer,  to  require  evidence  that  the 
taxes  mentioned  in  this  section  have  been  deducted  and  paid  over 
to  the  Commissioner  of  Internal  Revenue  or  other  officer  author- 
ized to  receive  the  same :  Provided,  That  payments  of  prize  money 
shall  be  regarded  as  income  from  salaries,  and  the  tax  thereon 
shall  be  adjusted  and  collected  in  like  manner :  Provided,  further. 
That  this  section  shall  not  apply  to  payments  made  to  mechanics 
or  laborers  employed  upon  public  works. 
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ACT  OF  MARCH  2,  1867. 

Chaftrr  CLXIX.— An  Act  to  Amend  ExisriNa  Laws  Relatinq  to 
Internal  Revenue,  and  for  other  Purposes. 

SEcnoN  18. 

And  be  it  further  enacted.  That  the  act  entitled  * '  An  act  to  pro- 
vide Internal  Revenue  to  support  the  government,  to  pay  interest 
on  the  public  debt,  and  for  other  purposes,"  approved  June 
thirty,  eighteen  hundred  and  sixty-four,  and  as  subsequently 
amended,  be  further  amended  as  follows,  namely: — 

Income. — That  section  one  hundred  and  sixteen  be  amended  by 
striking  out  all  after  the  enacting  clause  and  inserting,  in  lieu 
thereof,  as  follows:  That  there  shall  be  levied,  collected,  and 
paid  annually  upon  the  gains,  profits,  and  income  of  every  per- 
son residing  in  the  United  States,  or  of  any  citizen  of  the  United 
Stc'ites  residing  abroad,  whether  derived  from  any  kind  of  prop- 
erty, rents,  interest,  dividends,  or  salaries,  or  from  any  pro- 
fession, trade,  employment,  or  vocation,  carried  on  in  the  United 
States,  or  elsewhere,  or  from  any  other  source  whatever,  a  tax 
of  five  per  centum  on  the  amount  so  derived  over  one  thousand 
dollars,  and  a  like  tax  shall  be  levied,  collected,  and  paid  annually 
upon  the  gains,  profits,  and  income  of  every  business,  trade,  or 
profession  carried  on  in  the  United  States,  by  persons  residing 
without  the  United  States,  and  not  citizens  thereof.  And  the 
tax  herein  provided  for  shall  be  assessed,  collected,  and  paid  upon 
the  gains,  profits,  and  income  for  the  year  ending  the  thirty-first 
day  of  December  next  preceding  the  time  for  levying,  collecting, 
and  paying  said  tax. 

That  section  one  hundred  and  seventeen  be  amended  by  strik- 
ing out  all  after  the  enacting  clause  and  inserting  in  lieu  thereof, 
the  following  :  That,  in  estimating  the  gains,  profits,  and  in- 
come of  any  person,  there  shall  be  included  all  income  derived 
from  interest  upon  notes,  bonds,  and  other  securities  of  the 
Unite<l  States;  profits  roiUized  within  the  year  from  sales  of  real 
estate  purchased  within  the  year  or  within  two  years  previous  to 
the  year  for  which  income  was  (is)  estimated;  interest  received 
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or  accrued  upon  old  (all)  notes,  bonds,  and  mortgages,  or  other 
forms  of  indebtedness  bearing  interest,  whether  paid  or  not,  if 
good  and  collectable,  less  the  interest  which  has  become  due  from 
said  person  during  the  year;  the  amount  of  all  premium  on  gold 
and  coupons;  the  amount  of  sales  of  live  stock,  sugar,  wool, 
butter,  che(e)se,  pork,  beef,  mutton,  or  other  meats,  hay  and 
grain,  or  other  vegetable  or  other  productions,  being  the  growth 
or  produce  of  the  estate  of  such  person,  not  including  any  part 
thereof  consumed  directly  by  the  family ;  all  other  gains,  profits, 
and  income  derived  from  any  source  whatever,  except  the  rental 
value  of  any  homestead  used  or  occupied  by  any  person  or  by  his 
family  in  his  own  right,  or  in  the  right  of  his  wife;  and  the  share 
of  any  person  of  the  gains  and  profits  of  all  companies,  whetl^r 
incorporated  or  paHnership,  who  would  be  entitled  to  the  same, 
if  divided,  whether  divided  or  otherwise,  except  the  amount  of 
income  received  from  institutions  or  corporations  whose  officers, 
as  required  by  law,  withhold  a  per  centum  of  the  dividends  made 
by  such  institutions,  and  pay  the  same  to  the  officer  authorized  to 
receive  the  same;  and  except  that  portion  of  the  salary  or  pay- 
received  for  services  in  the  civil,  military,  naval,  or  other  service 
of  the  United  States,  including  senators,  representatives,  and 
delegates  in  Congress,  from  which  the  tax  has  been  deducted. 
And  in  addition  to  one  thousand  dollars  exempt  from  income 
tax,  as  hereinbefore  provided,  all  national,  state,  county,  and 
municipal  taxes  paid  within  the  year  shall  be  deducted  from  the 
gains,  profits,  or  income,  of  the  person  who  has  actually  paid  the 
same,  whether  such  person  be  owner,  tenant,  or  mortgagor ; 
losses  actually  sustained  during  the  year  arising  from  fires,  ship- 
wreck, or  incurred  in  trade  and  debts  ascertained  to  be  worthless, 
but  excluding  all  estimated  depreciation  of  values  and  losses 
within  the  year  on  sales  of  real  estate  purchased  two  years  pre- 
vious tcTthe  year  for  which  income  is  estimated;  the  amount 
actually  paid  for  labor  or  interest  by  any  person  who  rents  lands 
or  hires  labor  to  cultivate  land,  or  who  conducts  any  other  busi- 
ness from  which  income  is  actually  derived ;  the  amounts  actually- 
paid  by  any  person  for  the  rent  of  the  house  or  premises  occupied 
as  a  residence  for  himself  or  his  family ;  the  amount  paid  out  for 
usual  or  ordinary  repairs :  Provided,  That  no  deduction  shall  be 
made  for  any  amount  paid  out  for  new  buildings,  permanent  im- 
provements or  betterments,  made  to  increase  the  value  of  any 
property  or  estate :  And  provided,  further,  That  only  one  deduc- 
tion of  one  thousand  dollars  shall  be  made  from  the  aggregate 
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incomo  of  all  the  members  of  any  family,  composed  of  one  or 
both  parents,  and  one  or  more  minor  children,  or  husband  and 
wife;  that  guardians  shall  be  allowed  to  make  such  deduction  in 
favor  of  each  and  every  ward,  except  that  in  case  where  two  or 
more  wards  are  comprised  in  one  family,  and  have  joint  property 
interest,  only  one  deduction  shall  be  made  in  their  favor:  And 
provided,  further,  That  in  cases  where  the  salary  or  other  com- 
pensation paid  to  any  person  in  the  employment  or  service  of  the 
United  States  shall  not  exceed  the  rate  of  one  thousand  dollars 
per  annum,  or  shall  be  by  fees,  or  uncertain  or  irregular  in  the 
amount  or  in  the  time  during  which  the  same  shall  have  accrued 
or  been  earned,  such  salary  or  other  compensation  shall  be  in- 
cluded in  estimating  the  annual  gains,  profits,  or  income  of  the 
person  to  whom  the  same  shall  have  been  paid. 

That  section  one  hundred  and  eighteen  be  amended  by  striking 
out  all  after  the  enacting  clause  and  inserting,  in  lieu,  thereof, 
the  following  :  That  it  shall  be  the  duty  of  all  persons  of  lawful 
age  to  make  and  render  a  list  or  return,  on  or  befora  the  day 
prescribed  by  law,  in  such  form  and  manner  as  may  be  prescribed 
by  the  Commissioner  of  Internal  Revenue,  to  the  assistant  assessor 
of  the  district  in  which  they  reside,  of  the  amount  of  their  in- 
come, gains,  and  profits,  as  aforesaid  ;  and  all  guardians  and 
trustees,  executors,  and  administrators,  or  any  person  acting  in 
any  other  fiduciary  capacity,  shall  make  and  render  a  list  or 
return,  as  aforesaid,  to  the  assistant  assessor  of  the  district  in 
which  such  person  acting  in  a  fiduciary  capacity  resides,  of  the 
amount  of  income,  gains,  and  profits  of  any  minor  or  person 
for  whom  they  act ;  and  the  assistant  assessor  shall  require  every 
list  or  return  to  be  verified  by  the  oath  or  affirmation  of  the 
party  rendering  it,  and  may  increase  the  amount  of  any  list  or 
return,  if  he  has  reason  to  believe  that  the  same  is  understated; 
and  in  case  any  such  person  shall  neglect  or  refuse  to  make  and 
render  such  list  or  return,  or  shall  render  a  false  or  fraudulent 
list  or  return,  it  shall  be  the  duty  of  the  assessor  or  assistant 
assessor  to  make  such  list,  according  to  the  best  information  he 
can  obtain,  by  the  examination  of  such  person,  or  his  books  or 
accounts,  or  any  other  evidence,  and  to  add  fifty  per  centum  as 
a  penalty  to  the  amount  of  the  tax  due  on  such  list  in  all  cases 
of  wilful  neglect  or  refusal  to  make  and  render  a  list  or  return; 
and,  in  all  cases  of  a  false  or  fraudulent  list  or  return  having 
been  rendered,  to  add  one  hundred  per  centum,  as  a  penalty,  to 
the  amount  of  tax  ascertained  to  be  due,  the  tax  and  the  additions 
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thereto  as  a  penalty  to  be  assessed  and  collected  in  the  manner 
provided  for  in  other  cases  of  wilful  neglect  or  refusal  to  render 
a  list  or  return,  or  of  rendering  a  false  and  fraudulent  return  ^ 
Provided,  That  any  party,  in  his  or  her  own  behalf,  or  as  such 
fiduciary,  shall  be  permitted  to  declare,  under  oath  or  affirma- 
tion, the  form  and  manner  of  which  shall  be  prescribed  by  the 
Commissioner  of  Internal  Revenue,  that  he  or  she,  or  his  or  her 
ward  or  beneficiary,  was  not  possessed  of  an  income  of  one  thou- 
sand dollars,  liable  to  be  assessed  according  to  the  provisions  of 
this  act;  or  may  declare  that  he  or  she  has  been  assessed  and 
paid  an  income  tax  elsewhere  in  the  same  yecur,  under  authority 
of  the  United  States,  upon  his  or  her  income,  gains,  and  profits, 
as  prescribed  by  law ;  and  if  the  assistant  assessor  shall  be  satis- 
fied of  the  truth  of  the  declaration,  shall  thereupon  be  exempt 
from  income  tax  in  the  said  district ;  or  if  the  list  or  return  of 
any  party  shall  have  been  increased  by  the  assistant  assessor, 
such  party  may  exhibit  his  books  and  accounts,  and  be  permitted 
to  prove  and  declare,  under  oath  or  affirmation,  the  amount  of 
income  liable  to  be  assessed ;  but  such  oaths  and  evidence  shall 
not  be  considered  as  conclusive  of  the  facts,  and  no  deduction 
claimed  in  such  cases  shall  be  made  or  allowed  until  approved  by 
the  assistant  assessor.  Any  person  feeling  aggrieved  by  the 
decision  of  the  assistant  assessor  in  such  cases  may  appeal  to  the 
assessor  of  the  district,  and  his  decision  thereon,  unless  reversed 
by  the  Commissioner  of  Internal  Revenue,  shall  be  final,  and  the 
form,  time,  and  manner  of  proceedings  shall  be  subject  to  rules 
and  regulations  to  be  prescribed  by  the  Commissioner  of  Internal 
revenue  :  Protnded,  further,  That  no  penalty  shall  be  assessed 
upon  any  person  for  such  neglect  or  refusal,  or  for  making  or 
rendering  a  false  or  fraudulent  return,  except  after  reasonable 
notice  of  the  time  and  place  of  hearing,  to  be  regulated  by  the 
Commissioner  of  Internal  Revenue,  so  as  to  give  the  person 
charged  an  opportunity  to  be  heard. 

That  section  one  hundred  and  nineteen  be  amended  by  striking 
out  all  after  the  enacting  clause  and  inserting,  in  lieu  thereof, 
the  following :  That  the  taxes  on  incomes  herein  imposed  shall  be 
levied  on  the  first  day  of  March,  and  be  due  and  payable  on  or 
before  the  thirtieth  day  of  April,  in  each  year,  until  and  includ- 
ing the  year  eighteen  hundred  and  seventy,  and  no  longer;  and 
to  any  sum  or  sums  annually  due  and  unpaid  after  the  t[h]irtieth 
of  April,  as  aforesaid,  and  for  ten  days  after  notice  and  demand 
thereof  by  the  collector,  there  shall  be  levied  in  addition  thereto 
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the  sum  of  five  per  centum  on  the  amount  of  taxes  unpaid  and 
interest  at  the  rate  of  one  per  centum  per  month ,  upon  said  tax 
from  tlie  time  the  same  became  due,  as  a  penalty,  except  from 
the  estates  of  deceased,  insane,  or  insolvent  persons :  Provided^ 
That  the  tax  on  incomes  for  the  year  eighteen  hundred  and  sixty- 
six  shall  be  levied  on  the  day  this  takes  effect. 

That  section  one  hundred  and  twenty -three  be  amended  by 
striking  out  all  after  the  enacting  clause  and  inserting,  in  lieu 
thereof,  the  following:  That  there  shall  be  levied,  collected,  and 
paid  on  all  salaries  of  officers,  or  payments  for  services  to  persons 
in  the  civil,  military,  naval  or  other  employment  or  service  of 
the  United  States,  including  senators  and  representatives  and 
delegates  in  Congress,  when  exceeding  the  rate  of  one  thousand 
dollars  per  annum,  a  tax  of  five  per  centum  on  the  excess  above 
the  said  one  thousand  dollars  ;  and  it  shall  be  the  duty  of  all 
paymasters  and  all  disbursing  officers,  under  the  government  of 
the  United  States,  or  persons  in  the  employ  thereof,  when  making 
any  payment  to  any  officers  or  persons  as  aforesaid,  whose  com- 
prnsation  is  determined  by  a  fixed  salary,  or  upon  settling  or  ad- 
justing the  accounts  of  such  officers  or  persons  to  deduct  and 
withhold  the  aforesaid  tax  of  five  per  centum;  and  the  pay-roll, 
receipts,  or  account  of  officers  or  persons  paying  such  tax  as 
aforesaid  shall  be  made  to  exhibit  the  fact  of  such  payment. 
And  it  shall  be  the  duty  of  the  accounting  officers  of  the  Treasury 
Department,  when  auditing  the  accounts  of  any  paymaster  or 
disbursing  officer,  or  any  officer  withholding  his  salary  from 
moneys  received  by  him,  or  when  settling  or  adjusting  the  ac- 
counts of  any  such  officer,  to  require  evidence  that  the  taxes 
mentioned  in  this  section  have  been  deducted  and  paid  over  to 
the  Treasurer  of  the  United  States,  or  other  officer  authorized  to 
receive  the  same:  Provided,  That  payments  of  prize  money  shall 
be  regarded  as  income  from  salaries,  and  the  tax  theieon  shall 
be  adjusted  and  collected  in  like  manner  :  Provided,  further, 
That  this  section  shall  not  apply  to  payments  made  to  me- 
chanics or  laborers  employed  upon  public  works  :  And  provided, 
further.  That  in  case  it  should  become  necessary  for  showing  the 
true  receipts  of  the  government  under  the  operations  of  this 
section  upon  the  books  of  the  Treasury  Department,  the  requisite 
amount  may  be  carried  from  unappropriated  naoneys  in  the 
treasury  to  the  credit  of  said  account;  and  this  section  shall  take 
effect  upon  Hilary  and  compensation  for  the  month  of  March, 
eighteen  hundred  and  sixty-seven. 
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ACT  OF  JULY  14,  1870. 

Chap.  CCLV.— An  Act  to  Reduce  Internal  TaxbS;  and  for  other 

Purposes. 

Section  6. 

And  be  it  further  enacted,  That  there  shall  be  levied,  and 
collected  annually,  as  hereinafter  provided,  for  the  years  eighteen 
hundred  and  seventy  and  eighteen  hundred  and  seventy -one,  and 
no  longer,  a  tax  of  two  and  one  half  per  centum  upon  the  gains, 
profits,  and  income  of  every  person  residing  in  the  United  States, 
and  of  every  citizen  of  the  United  States  residing  abroad,  derived 
from  any  source  whatever,  whether  within  or  without  the  United- 
States,  except  as  hereafter  provided,  and  a  like  tax  annually  upon 
the  gains,  profits,  and  income  derived  from  any  business,  trade,  or 
pT*ofession  carried  on  m  the  United  States  by  any  person  residing 
without  the  United  States,  and  not  a  citizen  thereof,  or  from 
rents  of  real  estate  within  the  United  States  owned  by  any  person- 
residing  without  the  United  States,  and  not  a  citizen  thereof. 

Section  7. 

And  be  it  further  enacted,  That  in  estimating  the  gains,  profits, 
and  income  of  any  person,  there  shall  be  included  all  income 
derived  from  any  kind  of  property,  rents,  interest  received  or 
accrued  upon  all  notes,  bonds,  and  mortgages,  or  other  forms  of 
indebtedness  bearing  interest,  whether  paid  or  not,  if  good  and 
collectable,  interest  upon  notes,  bonds,  or  other  securities  of  the 
United  States;  and  the  amount  of  all  premium  on  gold  and 
coupons ;  the  gains,  profits,  and  income  of  any  business,  profes- 
sion, trade,  employment,  office,  or  vocation;  including  any 
amount  received  as  salary  or  pay  for  services  in  the  civil, military, 
naval,  or  other  service  of  the  United  States,  or  as  senator,  repre- 
sentative, or  delegate  in  Congress;  except  that  portion  thereof 
from  which,  under  authority  of  acts  of  Congress  previous  hereto, 
a  tax  of  five  per  centum  shall  have  been  withheld ;  the  share  of 
any  person  of  the  gains  and  profits,  whether  divided  or  not,  of  all 


Act  op  July  14,  1870.  425 

companies  or  partnerships,  but  not  including  the  amount  received 
from  any  corporations  whose  officers,  as  authorized  by  law,  with- 
hold and  pay  as  taxes  a  per  centum  of  the  dividends  made,  and 
of  interest  or  coupons  paid  by  such  -corporations ;  profits  realized 
within  the  year  from  sales  of  real  estate  purchased  within  two 
years  previous  to  the  year  for  which  income  is  estimated ;  the 
amount  of  sales  of  live  stock,  sugar,  wool,  butter,  cheese,  pork, 
beef,  mutton,  or  other  meats,  hay  or  grain,  fruits,  vegetables,  or 
other  productions,  being  the  growth  or  produce  of  the  estate  of 
such  person,  but  not  including  any  part  thereof  consumed  di- 
rectly by  the  family ;  and  all  other  gains,  profits,  and  income 
drawn  from  any  source  whatever,  but  not  including  the  rental 
value  of  the  homestead  used  or  occupied  by  any  person,  or  by  his 
family. 

SBcnoN  8. 

And  he  it  further  enacted^  That  military  or  naval  pensions 
allowed  to  any  person  under  the  laws  of  the  United  States,  and 
the  sum  of  two  thousand  dollars  of  the  gains,  profits,  and  income 
of  any  person,  shall  be  exempt  from  said  income  tax,  in  the 
manner  hereinafter  provided.  Only  one  deduction  of  two  thou- 
sand dollars  shall  be  made  from  the  aggregate  income  of  all  the 
members  of  any  family  composed  of  one  or  both  parents  and  one 
or  more  minor  children,  or  of  husband  and  wife;  but  when  a 
wife  has  by  law  a  separate  income,  beyond  the  control  of  her 
husband,  and  is  hving  separate  and  apart  from  him,  such 
deduction  shall  then  be  made  from  her  income,  gains,  and  profits ; 
and  guardians  and  trustees  shall  be  allowed  to  make  the  deduc- 
tion in  favor  of  each  ward  or  beneficiary  except  that  in  a  case  of 
two  or  more  wards  or  beneficiaries  comprised  in  one  family,  having 
joint  property  interest,  only  one  deduction  shall  be  made  in  their 
favor.  For  the  purpose  of  allowing  said  deduction  from  the  in- 
come of  nny  religious  or  social  community  holding  all  their 
property  and  the  income  therefrom  jointly  and  in  common,  each 
five  of  the  persons  composing  such  society,  and  any  remaining 
fractional  number  of  such  persons  less  than  five,  over  such 
proups  of  ^ve,  shall  be  held  to  constitute  a  family,  and  a  deduc- 
tion of  two  thousand  dollars  shall  be  allowed  for  each  of  said 
families.  Any  taxes  on  the  incomes,  gains,  and  profits,  of  such 
societies,  now  due  and  unpaid,  shall  be  assessed  and  collected 
according  to  this  provision,  except  that  the  deduction  shall  be 
only  one  thousand  dollars  for  any  year  prior  to  eighteen  him- 
dred  and  seventy. 
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Section  9. 

And  be  it  further  enacted,  That  in  addition  to  the  exemptions 
provided  in  the  preceding  section,  there  shall  be  deducted  fix>in 
the  gains,  profits,  and  income  of  any  person  all  national,  state, 
comity,  and  municipal  taxes  paid  by  him  within  the  year,  whether 
such  person  be  owner,  tenant,  or  mortgager  ;  all  his  losses 
actually  sustained  during  the  year  arising  from  fires,  floods,  ship- 
wreck, or  incurred  in  trade,  and  debts  ascertained  to  be  worth- 
less, but  excluding  all  estimated  depreciation  of  values  ;  the 
amount  of  interest  paid  during  the  year,  and  the  amount  paid 
for  rent  or  labor  to  cidtivate  land,  or  to  conduct  any  other  busi- 
ness from  which  income  is  derived  ;  the  amount  paid  for  the  rent 
of  the  house  or* premises  occupied  as  a  residence  for  himself  or 
his  family,  and  the  amount  paid  out  for  usual  and  ordinary  re- 
pairs. No  deduction  shall  be  made  for  any  amount  paid  out  for 
new  buildings,  permanent  improvements,  or  betterments  made 
to  increase  the  value  of  any  property  or  estate. 

Section  10. 

And  be  it  further  enacted,  That  the  tax  hereinbefore  provided 
shall  be  assessed  upon  the  gains,  profits,  and  income  for  the  year 
ending  on  the  thirty-first  day  of  December  next  preceding  the 
time  for  levying  and  collecting  said  tax,  and  shall  be  levied  on 
the  first  day  of  March,  eighteen  hundred  and  seventy-one,  and 
eighteen  hundred  and  seventy-two,  and  be  due  and  payable  on  or 
before  the  thirtieth  day  of  April  in  each  of  said  years.  And  in 
addition  to  any  sum  annually  due  and  unpaid  after  the  thirtieth 
day  of  April,  and  for  ten  days  after  notice  and  demand  thereof  by 
the  collector,  there  shall  be  levied  and  collected,  as  a  penalty, 
the  sum  of  five  per  centum  on  the  amount  unpaid,  and  interest 
on  said  amount  at  the  rate  of  one  per  centumper  month  from 
the  time  the  same  became  due,  except  from  the  estates  of 
deceased,  insane,  or  insolvent  persons. 

Section   11. 

And  be  it  further  enacted.  That  it  shall  be  the  duty  of  every 
person  of  lawful  age,  whose  gross  income  during  the  preceding 
year  exceeded  two  thousand  dollars,  to  make  and  render  a  return 
on  or  before  the  day  designated  by  law,  to  the  assisUmt  assessor 
of  the  district  in  which  he  resides,  of  the  gross  amount  of  liis  in- 
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come,  gains,  and  profits  as  aforesaid;  but  not  including  the 
amount  received  from  any  corporation  whose  officers,  as  author- 
ized by  law,  withhold  and  pay  as  taxes  a  per  centum  of  the 
dividends  made  and  of  the  interest  or  coupons  paid  by  such  cor- 
poration, nor  that  portion  of  the  salary  or  pay  received  for  serv- 
ices in  the  civil,  military,  naval,  or  other  service  of  the  United 
States,  or  as  senator,  representative,  or  delegate  in  Ck)ngre8S, 
from  which  tax  has  been  deducted,  nor  the  wages  of  minor  chil- 
dren not  received ;  and  every  guardian  and  trustee,  executor  or 
administrator,  and  any  person  acting  in  any  other  fiduciary 
capacity,  or  as  resident  agent  for,  or  copartner  of,  any  non- 
resident alien,  deriving  income,  gains,  and  profits  from  any  busi- 
ness, trade,  or  profession  carried  on  in  the  United  States,  or  from 
rents  of  real  estate  situated  therein,  shall  make  and  render  a 
return  as  aforesaid  to  the  assistant  assessor  of  the  district  in 
which  he  resides  of  the  amount  of  income,  gains,  and  profits  of 
any  minor  or  person  for  whom  he  acts.  The  assistant  assessor 
shall  require  every  such  return  to  be  verified  by  the  oath  of 
the  party  rendering  it,  and  may  increase  the  amount  of  any  return, 
after  notice  to  such  party,  if  he  has  reason  to  believe  that  the 
same  is  understated.  In  case  any  person  having  a  gross  income 
as  above,  of  two  thousand  dollars  or  more,  shall  neglect  or  refuse 
to  make  and  render  such  return,  or  shall  render  a  false  or  fraudu- 
lent return,  the  assessor  or  the  assistant  assessor  shall  make  such 
return,  according  to  the  best  information  he  can  obtain  by  the 
examination  of  said  person  or  of  his  books  or  accounts  or 
by  any  other  evidence,  and  shall  add,  as  a  penalty,  to  the 
amount  of  the  tax  due  thereon,  fifty  per  centum  in  all  cases  of 
willful  neglect  or  refusal  to  make  and  render  a  return,  and  one 
hundred  per  centum  in  all  cases  of  a  false  or  fraudulent  return 
having  been  rendered.  The  tax  and  the  addition  thereto  as 
penalty  shall  be  assessed  and  collected  in  the  manner  provided 
for  in  cases  of  willful  neglect  or  refusal  to  render  a  return,  or  of 
rendering  a  false  or  fraudulent  return.  But  no  penalty  shall  be 
assessed  upon  any  person  for  such  neglect  or  refusal,  or  for  mak- 
ing or  rendering  a  false  or  fraudulent  return,  except  after  rea- 
sonable notice  of  the  time  and  place  of  hearing,  to  be  regulated 
by  the  Commissioner  of  Internal  Revenue,  so  as  to  give  the  person 
charged  an  opportunity  to  be  heard  :  Provided,  That  no  collector, 
deputy  collector,  assessor,  or  assistant  assessor  shall  permit  to  be 
published  in  any  manner  such  income  returns,  or  any  part  thereof, 
except  such  general  statistics,  not  specifying  the  names  of  indi- 
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viduals  or  firms,  as  he  may  make  public,  under  such  ruies  and 
regulations  as  the  Commissioner  of  Internal  Revenue  shall  pre- 
scribe. 

Section  12. 

And  be  it  further  enacted.  That  when  the  return  of  any  person 
is  increased  by  the  assistant  assessor,  such  person  may  exhibit  his 
books  and  accounts  and  be  permitted  to  prove  and  declare,  under 
oath,  the  amount  of  income  liable  to  be  assessed ;  but  such  oath 
and  evidence  shall  not  be  conclusive  of  the  facts,  and  no  deduc- 
tions claimed  in  such  cases  shall  be  allowed  until  approved  by  the 
assistant  assessor.  Any  person  may  appeal  from  the  decision  of 
the  assistant  assessor,  in  such  cases,  to  the  assessor  of  the  dis- 
trict, and  his  decision  thereon,  unless  reversed  by  the  Commis- 
sioner of  Internal  Revenue,  shall  be  final.  The  form,  time,  and 
manner  of  proceedings  shall  be  subject  to  regulations  to  be  pro- 
scribed by  the  Commissioner  of  Internal  Revenue. 

Section  18. 

And  be  it  further  enacted.  That  any  person  in  his  own  behalf, 
or  as  such  fiduciary  or  agent,  shall  be  permitted  to  declare,  under 
oath,  that  he,  or  his  ward,  beneficiary,  or  principal,  was  not 
possessed  of  an  income  of  two  thousand  dollars,  liable  to  be 
assessed  according  to  the  provisions  of  this  act ;  or  may  declare 
that  an  income  tax  has  been  assessed  and  paid  elsewhere  in  the 
same  year,  under  authority  of  the  United  States,  upon  his  income, 
gains,  and  profits,  or  those  of  his  ward,  beneficiary,  or  principal, 
as  required  by  law ;  and  if  the  assistant  assessor  shall  be  satisfied 
of  the  truth  of  the  declaration,  such  person  shall  thereupon  be 
exempt  from  income  tax  in  the  said  district. 

Section  14. 

And  be  it  further  enacted.  That  consuls  of  foreign  governments 
who  are  not  citizens  of  the  United  States  shall  be  exempt  from 
any  income  tax  imposed  by  this  act  whicli  may  be  derived  from 
their  official  emoluments,  or  from  property  in  foreign  countries. 
Provided,  That  the  governments  which  such  consuls  may  repre- 
sent shoU  extend  similar  exemption  to  consuls  of  the  United 

States. 

Section  15. 

And  be  it  further  enacted.  That  there  shall  be  levied  and  col- 
lected for  and  during  the  year  eighteen  hundred  and  seventy-one 
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a  tax  of  two  and  one-half  per  centum  on  the  amount  of  all  interest 
or  coupons  paid  on  bonds  or  other  evidences  of  debt  issued  and 
payable  in  one  or  more  years  after  date,  by  any  of  the  corpo- 
rations in  this  section  hereinafter  eniunerated,  and  on  the  amount 
of  all  dividends  of  earnings,  income,  or  gains,  hereafter  declared, 
by  any  bank,  trust  company,  savings  institution,  insurance  com- 
pany, raUroad  company,  canal  company,  turnpike  company,  canal 
navigation  company,  and  slack-water  company,  whenever  and 
wherever  the  same  shall  be  payable,  and  to  whatsoever  person 
the  same  may  be  due,  including  non-residents,  whether  citizens 
or  aliens,  and  on  all  undivided  profits  of  any  such  corporation 
which  have  accrued  and  been  earned  and  added  to  any  surplus, 
contingent,  or  other  fund,  and  every  such  corporation  having 
paid  the  tax  as  aforesaid,  is  hereby  authorized  to  deduct  and 
withhold  from  any  payment  on  account  of  interest,  coupons, 
and  dividends,  an  amount  equal  to  the  tax  of  two  and  one  half 
per  centum  on  the  same ;  and  the  payment  to  the  United  States, 
as  provided  by  law,  of  the  amount  of  tax  so  deducted  from  the 
interest,  coupons,  and  dividends  aforesaid,  shall  discharge  the 
corporation  from  any  liability  for  that  amount  of  said  interest, 
coupons,  or  dividends,  claimed  as  due  to  any  person,  except  in 
cases  where  said  corporations  have  provided  otherwise  by  an  ex- 
press contract :  Provided,  That  the  tax  upon  the  dividends  of  in- 
surance companies  shall  not  be  deemed  due  until  such  dividends 
are  payable,  either  in  money  or  otherwise;  and  that  the  money 
returned  by  mutual  insurance  companies  to  their  policy-holders, 
and  the  annual  or  semi-annual  interest  allowed  or  paid  to  the 
depositors  in  savings  banks  or  saving  institutions  shall  not  be 
considered  as  dividends  ;  and  that  when  any  dividend  is  made, 
or  interest  as  aforesaid  is  paid,  which  includes  any  part  of  the 
surplus  or  contingent  fund  of  any  corporation  which  has  been 
assessed  and  the  tax  paid  thereon,  or  which  includes  any  part  of 
the  dividends,  interest,  or  coupons  received  from  other  corpora- 
ions  whose  officers  are  authorized  by  law  to  withliold  a  per 
centum  on  the  same,  the  amount  of  tax  so  paid  on  that  portion 
of  the  surplus  or  contingent  fund,  and  the  amount  of  tax  which 
has  been  withheld  and  paid  on  dividends,  interest,  or  coupons  so 
received,  may  be  deducted  from  the  tax  on  such  dividend  or 

interest. 

Section  16. 

And  be  it  further  enacted.  That  every  person  having  the  care 
or  management  of  any  corporation  liable  to  be  taxed  under  the 
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last  preceding  section,  shall  make  and  render  to  the  assessor  or 
assistant  assessor  of  the  district  in  which  such  person  has  his 
office  for  conducting  the  business  of  such  corporation,  on  or  before 
the  tenth  day  of  the  month  following  that  in  which  any  dividends 
or  sums  of  money  become  due  or  payable  as  aforesaid,  a  true  and 
complete  return,  in  such  form  as  the  Commissioner  of  Internal 
Revenue  may  prescribe  of  the  amount  of  income  and  profits  and 
of  taxes  as  aforesaid ;  and  there  shall  be  annexed  thereto  a  dec- 
laration of  the  president,  cashier,  or  treasurer  of  the  corpora- 
tion, under  oath,  that  the  same  contains  a  true  and  complete  ac- 
count of  the  income  and  profits  and  of  taxes  as  aforesaid.  And 
for  any  default  in  the  making  or  rendering  of  such  return,  with 
such  declaration  annexed,  the  corporation  so  in  default  shall  for- 
feit, as  a  penalty,  the  sum  of  one  thousand  dollars;  and  in  ceuse 
of  any  default  in  the  payment  of  the  tax  as  required,  or  of  any 
part  thereof,  the  assessment  and  collection  of  the  tax  and  penalty 
shall  be  in  accordance  with  the  general  provisions  of  law  in  other 
cases  of  neglect  and  refusal. 

Section   17. 

And  be  it  further  enacted^  That  sections  one  hundred  ajid 
twenty,  one  hundred  and  twenty-one,  one  hundred  and  twenty- 
two,  and  one  hundred  and  twenty-three,  of  the  Act  of  June 
thirty,  eighteen  hundred  and  sixty-four,  entitled  **An  act  to 
provide  internal  revenue  to  support  the  government,  to  pay  inter- 
est on  the  public  debt,  and  for  other  purposes,"  as  amended  by 
the  Act  of  July  thirteen,  eighteen  hundred  and  sixty-six,  and  the 
Act  of  March  two,  eighteen  hundred  and  sixty-seven,  shall  be 
construed  to  impose  the  taxes  therein  mentioned  to  the  first  day 
of  August,  eighteen  hundred  and  seventy,  but  after  that  date  no 
further  taxes  shall  be  levied  or  assessed  under  said  sections;  and 
all  acts  and  parts  of  acts  relating  to  the  taxes  herein  repealed, 
and  all  the  provisions  of  said  acts,  shall  continue  in  full  force  for 
levying  and  collecting  all  taxes  properly  assessed  or  liable  to  be 
assessed,  or  accruing  under  the  provision  of  former  acts,  or 
drawbacks,  the  right  to  which  has  already  accrued  or  which 
may  hereafter  accrue  under  said  acts,  and  for  maintaining  and 
continuing  liens,  fines,  penalties,  and  forfeitures  incurred  under 
and  by  virtue  thereof.  And  this  act  shall  not  be  construed  to 
affect  any  act  done,  right  accrued,  or  penalty  incurred  under 
former  acts,  but  every  such  right  is  hereby  saved.  And  for 
carrying  out  and  completing  all  proceedings  which  have  been  al- 
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ready  commenced  or  that  may  be  commenced  to  enforce  such 
fines,  penalties,  and  forfeitures,  or  criminal  proceedings  under 
said  acts,  and  for  the  punishment  of  crimes  of  which  any  party 
shall  be  or  has  been  found  guilty. 
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JOINT  RESOLUTION  OF  JULY  4,  1864. 
[No.  77]    Joint  Resolution  Imfosino  a  Special  Income  Duty. 

That  in  addition  to  the  income  duty  already  imposed  by  law, 
there  shall  be  levied,  assessed,  and  collected  on  the  first  day 
of  October,  eighteen  hundred  and  sixty-four,  a  special  income 
duty  upon  the  gains,  profits,  or  income  for  the  year  ending  the 
thirty-first  day  of  December  next  preceding  the  time  herein 
named,  by  levying,  assessing,  and  collecting  said  duty  of  all 
persons  residing  within  the  United  States,  or  of  citizens  of  the 
United  States  residing  abroad,  at  the  rate  of  five  per  centum  on 
all  sums  exceeding  six  hundred  dollars,  and  the  same  shall  be 
levied,  assessed,  estimated,  and  collected,  except  as  to  the  rate, 
according  to  the  provisions  of  existing  laws  for  the  collection  of 
an  income  duty,  annually,  where  not  inapplicable  hereto ;  and 
the  Secretary  of  the  Treasury  is  hereby  authorized  to  make  such 
rules  and  regulations  as  to  time  and  mode,  or  other  matters  to 
enforce  the  collection  of  the  special  income  duty  herein  provided 
for,  as  may  be  necessary  :  Provided,  That  in  estimating  the  annual 
gains,  profits,  or  income,  as  aforesaid,  for  the  foregoing  special 
income  duty,  no  deductions  shall  be  made  for  dividends  or  in- 
terest received  from  any  association,  corporation,  or  company, 
nor  shall  any  deduction  be  made  for  any  salary  or  pay  received. 


Revised  Statutes.  433 


REVISED    STATUTES. 

TITLE  XXV.— INTERNAL  REVENUE.— CHAPTER  H, 
OF  ASSESSMENTS  AND  COLLECTIONS. 

Section  3172. 

Every  collector  shall,  from  time  to  time,  cause  his  deputies  to 
proceed  through  every  part  of  his  district  and  inquire  after  and 
concerning  all  persons  therein  who  are  liable  to  pay  any  internal 
revenue  tax,  and  all  persons  owning  or  having  the  care  and 
management  of  any  objects  liable  to  pay  any  tax,  and  to  make  a 
list  of  such  persons  and  enumerate  said  objects. 

Section  3178. 

That  it  shall  be  the  duty  of  any  person,  partnership,  firm,  as- 
sociation, or  corporation,  made  liable  to  any  duty,  special  tax,  or 
other  tax  imposed  by  law,  when  not  otherwise  provided  for,  in 
case  of  a  special  tax,  on  or  before  the  thirty -first  day  of  July  in 
each  year,  in  case  of  income  tax  on  or  before  the  first  Monday 
of  March  in  each  year,  and  in  other  cases  before  the  day  on  which 
the  taxes  accrue,  to  make  a  list  or  return,  verified  by  oath  or 
affirmation,  to  the  collector  or  a  deputy  collector  of  the  district 
where  located,  of  the  articles  or  objects,  including  the  amount  of 
annual  income  charged  with  a  duty  or  tax,  the  quantity  of  goods, 
wares,  and  merchandise  made  or  sold,  and  charged  with  a  tax, 
the  several  rates  and  aggregate  amount  according  to  the  forms 
and  regulations  to  be  prescribed  by  the  Commissioner  of  Internal 
Revenue  with  the  approval  of  the  Secretary  of  the  Treasury,  for 
which  such  person,  partnership,  firm,  association,  or  corporation 
is  liable :  Provided,  That  if  any  person  liable  to  pay  any  duty  or 
tax,  or  owning,  possessing,  or  having  the  care  or  management  of 
property,  goods,  wares,  and  merchandise,  articles  or  objects  liable 
to  pay  any  duty,  tax,  or  license,  shall  fail  to  make  and  exhibit  a 
list  or  return  required  by  law,  but  shall  consent  to  disclose  the 
particulars  of  any  and  all  the  property,  goods,  wares,  and  mer- 
chandise, articles  and  objects  liable  to  pay  any  duty  or  tax,  or 
any  business  or  occupation  liable  to  pay  any  tax  as  aforesaid, 
then,  and  in  that  case,  it  shall  be  the  duty  of  the  collector  or 
28 
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deputy  collector  to  make  such  list  or  return,  which,  being  dis- 
tinctly read,   consented  to,  and  signed  and  verified  by  oath  or 
affirmation  by  the  person  so  owning,  possessing,  or  having  tho 
care  and  management  as  aforesaid,  may  be  received  as  the  list  of 
such  person  :  Provided^  further^  That  in  case  no  annual  list  or 
return  has  been  rendered  by  such  person  to  the  collector  or 
deputy  collector  as  required  by  law,  and  the  person  shall  be 
absent  from  his  or  her  residence  or  place  of  business  at  the  time 
the  collector  or  a  deputy  collector  shall  call  for  the  annual  list  or 
return,  it  shall  be  the  duty  of  such  collector  or  deputy  collector 
to  leave  at  such  place  of  residence  or  business,  with  some  one  of 
suitable  age  and  discretion,  if  such  be  present,  otherwise  to  de- 
posit in  the  nearest  post-office,  a  note  or  memorandum  addressed 
to  such  person,  requiring  him  or  her  to  render  to  such  collector 
or  deputy  collector  the  list  or  return  required  by  law,  within 
ten  days  from  the  date  of  such  note  or  memorandum,  verified 
by  oath  or  affirmation.     And  if  any  person  on  being  notified  or 
required  as  aforesaid  shall  refuse  or  neglect  to  render  such  list  or 
return  within  the  time  required  as  aforesaid,  or  whenever  any 
person  who  is  required  to  deliver  a  monthly  or  other  return  of 
objects  subject  to  tax  fails  to  do  so  at  the  time  required,  or  delivers 
any  return  which,  in  the  opinion  of  the  collector,  is  false  or 
fraudulent,    or     contains  any     undervaluation  or    understate- 
ment,  it   shall  be  lawful    for   the  collector  to  sunmion    such 
person,  or   any  other   person    having   possession,  custody,   or 
care  of  books  of  account  containing  entries  relating  to  the  busi- 
ness of  such  person,  or  any  other  person  he  may  deem  proper,  to 
appear  before  him  and  produce  such  books,  at  a  time  and  place 
named  in  the  summons,  and  to  give  testimony  or  answer  interro- 
gatories, under  oath,  respecting  any  objects  liable  to  tax  or  the 
returns  thereof.     The  collector  may  summon  any  person  residing 
or  found  within  the  state  in  which  his  district  lies  ;  and  when 
the  person  intended  to  be  summoned  does  not  reside  and  cannot 
be   found  within  such  state,  he  may  enter  any  collection-district 
where  such  person  may  be  found,  and  there  make  the  examina- 
tion herein  authorized.     And  to  this  end  he  may  there  exercise 
all  the  authority  which  he  might  lawfully  exercise  in  the  district 
for  which  he  was  commissioned. 

Section  3174. 

Such  smnmons  shall  in  all  cases  be  served  by  a  deputy  collector 
of  the  district  where  the  person  to  whom  it  is  directed  may  be 
found,  by  an  attested  copy  delivered  to  such  person  in  hand,  or 
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left  at  his  last  and  usual  place  of  abode,  allowing  such  person  one 
day  for  each  twenty -five  miles  he  may  be  required  to  travel, 
computed  from  the  place  of  service  to  the  place  of  examination  ; 
and  the  certificate  of  service  signed  by  such  deputy  shall  be 
evidence  of  the  facts  it  states  on  the  hearing  of  an  application  for 
an  attachment.  When  the  summons  requires  the  production  of 
books,  it  shall  be  sufficient  if  such  books  are  described  with  rea- 
sonable certainty. 

Section  8175. 

Whenever  any  person  smnmoned  under  the  two  preceding 
sections  neglects  or  refuses  to  obey  such  summons,  or  to  give 
testimony,  or  to  answer  interrogatories  as  required,  the  collectors 
may  apply  to  the  judge  of  the  district  court  or  to  a  commissioner 
of  the  circuit  court  of  the  United  States  for  the  district  within 
which  the  person  so  summoned  resides  for  an  attachment  against 
him  as  for  a  contempt.  It  shall  be  the  duty  of  the  judge  or  com- 
missioner to  hear  the  application,  and,  if  satisfactory  proof  is  made, 
to  issue  an  attachment,  directed  to  some  proper  officer,  for  the 
arrest  of  such  person,  and  upon  his  being  brought  before  him  to 
proceed  to  a  hearing  of  the  case  ;  and  upon  such  hearing  the 
judge  or  commissioner  shall  have  power  to  make  such  order  as 
he  shall  deem  proper  not  inconsistent  with  existing  laws  for  the 
punishment  of  contempts,  to  enforce  obedience  to  the  require- 
ments of  the  summons,  and  to  punish  such  person  for  his  default  or 

disobedience. 

Section  8176. 

When  any  person,  corporation,  company,  or  association  refuses 
or  neglects  to  render  any  return  or  list  required  by  law,  or  ren- 
ders a  false  or  fraudulent  return  or  list,  the  collector  or  any 
deputy  collector  shall  make  according  to  the  best  information 
which  he  can  obtain,  including  that  derived  from  the  evidence 
elicited  by  the  examination  of  the  collector  and  on  his  own  view 
and  information,  such  list  or  return,  according  to  the  form 
prescribed,  of  the  income,  property,  and  objects  liable  to  tax 
owned  or  possessed  or  under  the  care  or  management  of  such 
IRjrson  or  corporation,  company,  or  association,  and  the  Commis- 
sioner of  Internal  Revenue  shall  assess  all  taxes  not  paid  by 
stamps,  inclu<ling  the  amount,  if  any,  due  for  special  tax,  in- 
come, or  other  tax,  and  in  case  of  Uny  return  of  a  fals<»  t)r  fraudu- 
lent list  or  valuation  intentionally  he  shall  add  one  hundred  per 
centum  to  such  tax  ;  and  in  case  of  a  refusal  or  neglect,  except 
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in  cases  of  sickness  or  absence,  to  make  a  list  or  return,  or  to 
verify  the  same  as  aforesaid,  he  shall  add  fifty  per  centum  to 
such  tax.  In  case  of  neglect  occasioned  by  sickness  or  absence, 
as  aforesaid,  the  collector  may  allow  such  further  time  for  mak- 
ing and  delivering  such  list  or  return  as  he  may  deem  necessary, 
not  exceeding  thirty  days.  The  amoimt  so  added  to  the  tax  shall 
be  collected  at  the  same  time  and  in  the  same  manner  as  the 
tax  unless  the  neglect  or  falsity  is  discovered  after  the  tax  has 
been  paid,  in  which  case  the  amount  so  added  shall  be  collected 
in  the  same  manner  as  the  tax ;  and  the  list  or  return  so  made 
and  subscribed  by  such  collector  or  deputy  collector  shall  be  held 
prima  facie  good  and  sufficient  for  all  legal  purposes. 

Section  3177. 

Any  collector,  deputy  collector,  or  inspector  may  enter,  in  the 
day-time,  any  building  or  place  where  any  articles  or  objects 
subject  to  tax  are  made,  produced,  or  kept,  within  his  district, 
so  far  as  it  may  be  necessary,  for  the  purpose  of  examining  said 
articles  or  objects.  And  any  owner  of  such  building  or  place,  or 
person  having  the  agency  or  superintendence  of  the  same,  who 
refuses  to  admit  such  officer,  or  to  suffer  him  to  examine  such 
article  or  articles,  shall,  for  every  such  refusal,  forfeit  five  hun- 
dred dollars.  And  when  such  premises  are  open  at  night,  such 
officers  may  enter  them  while  so  open,  in  the  performance  of  their 
official  duties.  And  if  any  person  shall  forcibly  obstruct  or  hinder 
any  collector,  deputy  collector,  or  inspector,  in  the  execution  of 
any  power  and  authority  vested  in  him  by  law,  or  shall  forcibly 
rescue  or  cause  to  be  rescued  any  property,  articles,  or  objects 
after  the  same  shall  have  been  seized  by  him,  or  shall  attempt,  or 
endeavor  so  to  do,  the  person  so  offending,  excepting  in  cases 
otherwise  provided  for,  shall,  for  every  such  offense,  forfeit  and 
pay  the  sum  of  five  hundred  dollars,  or  double  the  value  of  the 
property  so  rescued,  or  be  imprisoned  for  a  term  not  exceeding 
two  years,  at  the  discretion  of  the  court. 

Section  3178. 

All  persons  required  to  make  returns  or  lists  of  objects  charged 
with  an  internal  tax  shall  declare  therein  whether  tlie  several 
rates  and  amounts  are  stated  according  to  their  values  in  legal 
tender  currency  or  according  to  their  values  in  coined  money  ; 
and  in  case   of  neglect   or  refusal  so  to  declare  to  the  satis- 
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faction  of  the  collector  receiving  such  returns  or  lists,  such 
officer  shall  make  returns  or  lists  for  such  persons  so  neglecting 
or  refusing  as  in  cases  of  persons  neglecting  or  refusing  to  make 
the  returns  or  lists  required  by  law,  and  the  Commissioner  shall 
aijsess  the  tax  thereon,  and  add  thereto  the  amount  of  penal- 
ties imposed  by  law  in  cases  of  such  neglect  or  refusal.  And 
whenever  the  rates  and  amounts  contained  in  the  returns  or 
lists  are  stated  in  coined  money,  the  collector  receiving  the 
same  shall  reduce  them  to  their  equivalent  in  legal-tender  cur- 
rency, according  to  the  value  of  such  coined  money  in  said 
currency  for  the  time  covered  by  such  returns. 

Section  3179. 

Whenever  any  person  delivers  or  discloses  to  the  collector  or 
deputy  any  false  or  fraudulent  list,  return,  account,  or  statement, 
with  intent  to  defeat  or  evade  the  valuation,  enumeration,  or 
assessment  intended  to  be  made,  or,  being  duly  summoned  to  ap- 
pear to  testify,  or  to  appear  and  produce  such  books  as  aforesaid, 
neglects  to  appear  or  to  produce  said  books,  he  shall  be  fined  not 
exceeding  one  thousand  dollars,  or  be  imprisoned  not  exceeding 
one  year,  or  both,  at  the  discretion  of  the  court,  with  costs  of 
prosecution. 

Section  3180. 

Whenever  there  are  in  any  district  any  articles  not  owned  or 
possesscKi  by  or  under  the  care  or  control  of  any  person  within 
such  district,  and  liable  to  be  taxed,  and  of  which  no  list  has 
been  tranamittf»d  to  the  collector,  as  required  by  law,  the  col- 
lector or  one  of  his  deputies  shall  enter  the  premises  where  such 
artick^s  are  situated  and  shall  take  such  view  thereof  as  may  bo 
necessiiry,  and  make  lists  of  the  same,  according  to  the  form 
prescribed.  Said  lists,  being  subscribed  by  such  collector  or 
deputy,  shall  be  taken  as  sufficient  lists  of  such  articles  for  all 
purposes. 

Section  3181. 

The  lists  or  returns  aforesaid  shall,  where  not  otherwise 
specially  provi<led  for,  he  tiiken  with  reference  to  the  day  fixo<l 
for  that  pur[K)se  by  this  Title  as  afort^said;  and  where  duties 
accrue  at  other  and  different  times,  the  list  shall  be  taken 
with  reference  to  the  time  when  said  taxes  become  due,  and  shall 
be  denominateii  annual,  monthly,  and  special  lists  or  returns. 
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Section  3182. 

The  Commissioner  of  Internal  Revenue  is  hereby  authorized 
and  required  to  make  the  inquiries,  determinations,  and  assess- 
ments of  aU  taxes  and  penalties  imposed  by  this  Title,  or  accruing 
under  any  former  internal- revenue  act,  where  such  taxes  have 
not  been  duly  paid  by  stamp  at  the  time  and  in  the  manner  pro- 
vided by  law,  and  shall  certify  a  list  of  such  assessments  when 
made  to  the  proper  collectors  respectively,  who  shall  proceed  to 
collect  and  account  for  the  taxes  and  penalties  so  certified. 
Whenever  it  is  ascertained  that  any  list  which  has  been  or  shall 
be  delivered  to  any  collector  is  imperfect  or  incomplete  in  conse- 
quence of  the  omission  of  the  name  of  any  person  liable  to  tax 
or  in  consequence  of  any  omission,  or  understatement,  or  under- 
valuation, or  false  or  fraudulent  statement  contained  in  any  re- 
turn made  by  any  person  liable  to  tax,  the  Commissioner  of  Inter- 
nal Revenue  may,  at  any  time  within  fifteen  months  from  the 
time  of  the  delivery  of  the  list  to  the  collector  as  aforesaid,  enter 
on  any  monthly  or  special  list  the  name  of  such  person  so  omitted, 
together  with  the  amount  of  tax  for  which  he  may  have  been 
or  shall  become  liable,  and  also  the  name  of  any  such  person 
in  respect  to  whose  return,  as  aforesaid,  there  has  been  or  shall 
be  any  omission,  undervaluation,  understatement,  or  false  or 
fraudulent  statement,  together  with  the  amount  for  which  such 
person  may  be  liable,  above  the  amount  for  which  he  may  have 
been  or  shall  be  assessed  upon  any  return  made  as  aforesaid ;  and 
he  shall  certify  and  return  such  list  to  the  collector  as  required 
by  law.  And  all  provisions  of  law  for  the  ascertainment  of 
liability  to  any  tax,  or  the  assessment  or  collection  thereof,  shall 
be  held  to  apply,  so  far  as  may  be  necessary,  to  the  proceedings 
herein  authorized  and  directed. 

Section  8183. 

It  shall  be  the  duty  of  the  collectors,  or  their  deputies,  in  their 
respective  districts,  and  thoy  are  authorized,  to  collect  all  the 
taxes  imposed  by  law,  however  the  same  may  be  designated. 
And  every  collector  and  deputy  collector  shall  give  receipts  for 
all  sums  collected  by  him,  excepting  only  when  the  same  are  in 
payment  for  stamps  sold  and  delivered ;  but  no  collector  or  dep- 
uty collector  shall  issue  a  receipt  in  lieu  of  a  stamp  representing 
a  tax. 
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Section  3184.. 

Where  it  is  not  otherwise  provided,  the  collector  shall  in  person, 
or  by  deputy,  within  ten  days  after  receiving  any  list  of  taxes 
from  the  Commissioner  of  Internal  Revenue,  give  notice  to  each 
person  liable  to  pay  any  taxes  stated  therein,  to  be  left  at  his 
dwelling  or  usual  place  of  business,  or  to  be  sent  by  mail,  stating 
the  amount  of  such  taxes,  and  demanding  payment  thereof.  If 
such  person  does  not  pay  the  taxes,  within  ten  days  after  the 
service  or  the  sending  by  mail  of  such  notice,  it  shall  be  the  duty 
of  the  collector  or  his  deputy  to  collect  the  said  taxes  with  a  pen- 
alty of  five  per  centum  additional  upon  the  amount  of  taxes,  and 
interest  at  the  rate  of  one  per  centum  a  month. 

Section  8185. 

All  returns  required  to  b©  made  monthly  by  any  person  liable 
to  tax  shall  be  made  on  or  before  the  tenth  day  of  each  month, 
and  the  tax  assessed  or  due  thereon  shall  be  returned  by  the  Com- 
missioner of  Internal  Revenue  to  the  collector  on  or  before  the 
last  day  of  each  month.  All  returns  for  which  no  provision  is 
otherwise  made  shall  be  made  on  or  before  the  tenth  day  of  the 
month  succeeding  the  time  when  the  tax  is  due  and  liable  to  be 
assessed,  and  the  tax  thereon  shaU  be  returned  as  herein  provided 
for  monthly  returns,  and  shall  be  due  and  payable  on  or  before 
the  last  day  of  the  month  in  which  the  assessment  is  so  made. 
When  the  said  tax  is  not  paid  on  or  before  the  last  day  of  the 
month,  as  aforesaid,  the  collector  shall  add  a  penalty  of  five  per 
centum,  together  with  interest  at  the  rate  of  one  per  centum  per 
month,  upon  such  tax  from  the  time  the  same  became  due;  but 
no  interest  for  a  fraction  of  a  month  shall  be  demanded  :  Pro- 
vi(le<U  That  notice  of  the  time  when  such  tax  becomes  due  and 
payable  is  given  in  such  manner  as  may  be  preftcril:)ed  by  the 
Conuiiission«»r  of  Internal  Revenue.  It  shall  then  ha  the  dutv  of  the 
colltM'tor.  in  case  of  the  non-payment  of  said  tax  on  or  lK»fore  the 
last  <lny  of  the  month  as  aforesaid,  to  demand  paymont  thereof, 
witli  five  jH»r  centum  ad<led  thereto,  and  interc»st  at  the  rate  of 
one  per  centum  \*ot  month,  as  aforesaid,  in  tlie  manner  pre- 
scriln^d  by  law;  and  if  said  tax,  penalty,  and  interest  are  not 
paid  within  ten  days  after  such  demand,  it  shall  be  lawful  for  the 
collector  or  his  deputy  to  make  distraint  therefor,  as  provided  by 
law. 
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Section  3186. 


If  any  person  liable  to  pay  any  tax  neglects  or  refuses  to  pay 
the  same  after  demand,  the  amount  shall  be  a  lien  in  favor  of  the 
United  States  from  the  time  when  the  assessment  Ust  was  re- 
ceived by  the  collector,  except  when  otherwise  provided,  until 
paid,  with  the  interest,  penalties,  and  costs  that  may  accrue  in 
addition  thereto,  upon  all  property  and  rights  to  property  belong- 
ing to  such  person. 

Section  3187. 

If  any  person  liable  to  pay  any  taxes  refuses  or  neglects  to  pay 
the  same  within  ten  days  after  notice  and  demand,  it  shall  be 
lawful  for  the  collector  or  his  deputy  to  collect  the  said  taxes, 
with  five  per  centum  additional  thereto,  and  interest  as  afore- 
said, by  distraint  and  sale,  in  the  manner  hereafter  provided,  of 
the  goods,  chattels,  or  effects,  including  stocks,  securities,  and 
evidences  of  debt,  of  the  person  delinquent  as  aforesaid :  Provided^ 
That  there  shall  be  exempt  from  distraint  and  sale,  if  belonging  to 
the  head  of  a  family,  the  school-books  and  wearing  apparel  neces- 
sary for  such  family ;  also  arms  for  personal  use,  one  cow, two  hogs, 
five  sheep  and  the  wool  thereof,  provided  the  aggregate  market 
value  of  said  sheep  shall  not  exceed  fifty  dollars ;  the  necessary 
food  for  such  cow,  hogs,  and  sheep,  for  a  period  not  exceeding 
thirty  days ;  fuel  to  an  amount  not  greater  in  value  than  twenty- 
five  dollars;  provisions  to  an  amount  not  greater  than  fifty  dol- 
lars; household  furniture  kept  for  use  to  an  amount  not  greater 
than  three  hundred  dollars;  and  the  books,  tools,  or  implements, 
of  a  trade  or  profession,  to  an  amount  not  greater  than  one  hun- 
dred dollars,  shall  also  be  exempt;  and  the  officer  making  the 
distraint  shall  summon  three  disinterested  householders  of  the 
vicinity,  who  shall  appraise  and  set  apart  to  the  owner  the  amount 
of  property  herein  declared  to  be  exempt. 

Section  3188. 

In  such  case  of  neglect  or  refusal,  the  collector  may  levy,  or  by 
warrant  may  authorize  a  deputy  collector  to  levy,  upon  all  prop- 
erty and  rights  to  property,  except  such  as  are  exempt  by  the 
proceding  section,  belonging  to  such  person,  or  on  which  the  said 
lien  exists,  for  the  payment  of  the  sum  due  as  aforesaid,  with 
interest  and  penalty  for  non-payment,  and  also  of  such  further 
sum  as  shall  be  sufficient  for  the  fees,  costs,  and  expenses  of  such 
levy. 
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Sbction  3189. 

All  persons,  and  oflBcers  of  companies  or  corporations,  are 
required,  on  demand  of  a  collector  or  deputy  collector  about  to 
distrain  or  having  distrained  on  any  property,  or  rights  of  prop- 
erty, to  exhibit  all  books  containing  evidence  or  statements 
relating  to  the  subject  of  distraint,  or  the  property  or  rights  of 
property  liable  to  distraint  for  the  tax  due  as  aforesaid. 

Section  8190. 

When  distraint  is  made,  as  aforesaid,  the  officer  charged  with 
the  collection  shall  make  or  cause  to  be  made  an  account  of  the 
goods  or  effects  distrained,  a  copy  of  which,  signed  by  the  officer 
making  such  distraint,  shall  be  left  with  the  owner  or  possessor 
of  such  goods  or  effects,  or  at  his  dwelling  or  usual  place  of 
business,  with  some  person  of  suitable  age  and  discretion,  if  any 
such  can  be  found,  with  a  note  of  the  sum  demanded,  and  the 
time  and  place  of  sale;  and  the  said  officer  shall  forthwith  cause 
a  notification  to  be  published  in  some  newspaper  within  the 
county  wherein  said  distraint  is  made,  if  a  newspaper  is  published 
in  said  county,  or  to  be  publicly  posted  at  the  post-office,  if  there 
be  one  within  five  miles  nearest  to  the  residence  of  the  person 
whof- e  itroperty  shall  be  distrained,  and  in  not  less  thail  two  other 
public  places.  Such  notice  shall  specify  the  articles  distrained, 
and  the  time  and  place  for  the  sale  thereof.  Such  time  shall  not 
be  less  than  ten  nor  more  than  twenty  days  from  the  date  of 
such  notification  to  the  owner  or  possessor  of  the  property  and 
the  publication  or  posting  of  such  notice  as  herein  provided,  and 
the  place  proposed  for  the  sale  shall  not  be  moi'e  than  five  miles 
distant  from  the  place  of  making  such  distraint.  Said  sale  may 
be  adjourned  from  time  to  time  by  said  officer,  if  he  deems  it 
advisable,  but  not  for  a  time  to  exceed  in  all  thirty  days. 

Section  8191. 

When  property  subject  to  tax,  but  upon  which  the  tax  has  not 
been  paid,  is  seized  upon  distraint  and  sold,  the  amount  of  such 
tax  shall,  after  deducting  the  expenses  of  such  sale,  be  first 
appropriated  out  of  the  proceeds  thereof  to  the  payment  of  the 
tax.  And  if  no  assessment  of  such  tax  has  been  made  upon  such 
property,  the  collector  shall  make  a  return  thereof  in  the  form 
required  by  law,  and  the  Commissioner  of  Internal  Revenue  shall 
assess  the  tax  thereon. 
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JOINT  RESOLUTION  OF  JULY  4,  1864. 
[No.  77]    Joint  Resolution  Imfosino  a  Special  Income  Duty. 

That  in  addition  to  the  income  duty  already  imposed  by  law, 
there  shall  be  levied,  assessed,  and  collected  on  the  first  day 
of  October,  eighteen  hundred  and  sixty-four,  a  special  income 
duty  upon  the  gains,  profits,  or  income  for  the  year  ending  the 
thirty-first  day  of  December  next  preceding  the  time  herein 
named,  by  levying,  assessing,  and  collecting  said  duty  of  all 
persons  residing  within  the  United  States,  or  of  citizens  of  the 
United  States  residing  abroad,  at  the  rate  of  five  per  centum  on 
all  sums  exceeding  six  hundred  dollars,  and  the  same  shall  be 
levied,  assessed,  estimated,  and  collected,  except  as  to  the  i*ate, 
according  to  the  provisions  of  existing  laws  for  the  collection  of 
an  income  duty,  annually,  where  not  inapplicable  hereto ;  and 
the  Secretary  of  the  Treasury  is  hereby  authorized  to  make  such 
rules  and  regulations  as  to  time  and  mode,  or  other  matters  to 
enforce  the  collection  of  the  special  income  duty  herein  provided 
for,  as  may  be  necessary  :  Provided,  That  in  estimating  the  annual 
gains,  profits,  or  income,  as  aforesaid,  for  the  foregoing  special 
income  duty,  no  deductions  shall  be  made  for  dividends  or  in- 
terest received  from  any  association,  corporation,  or  company, 
nor  shall  any  deduction  be  made  for  any  salary  or  pay  received. 
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REVISED    STATUTES. 

TITLE  XXV.— INTERNAL  REVENUE.— CHAPTER  H, 
OF  ASSESSMENTS  AND  COLLECTIONS. 

Section  8172. 

Every  collector  shall,  from  time  to  time,  cause  his  deputies  to 
proceed  through  every  part  of  his  district  and  inquire  after  and 
concerning  all  persons  therein  who  are  liable  to  pay  any  internal 
revenue  tax,  and  all  persons  owning  or  having  the  care  and 
management  of  any  objects  liable  to  pay  any  tax,  and  to  make  a 
list  of  such  persons  and  enumerate  said  objects. 

Section  8178. 

That  it  shall  be  the  duty  of  any  person,  partnership,  firm,  as- 
sociation, or  corporation,  made  liable  to  any  duty,  special  tax,  or 
other  tax  imposed  by  law,  when  not  otherwise  provided  for,  in 
case  of  a  special  tax,  on  or  before  the  thirty-first  day  of  July  in 
each  year,  in  case  of  income  tax  on  or  before  the  first  Monday 
of  March  in  each  year,  and  in  other  cases  before  the  day  on  which 
the  taxes  accrue,  to  make  a  list  or  return,  verified  by  oath  or 
affirmation,  to  the  collector  or  a  deputy  collector  of  the  district 
where  located,  of  the  articles  or  objects,  including  the  amount  of 
annual  income  charged  with  a  duty  or  tax,  the  quantity  of  goods, 
wares,  and  merchandise  made  or  sold,  and  charged  with  a  tax, 
the  several  rates  and  aggregate  amount  according  to  the  forms 
and  regulations  to  be  prescribed  by  the  Commissioner  of  Internal 
Revenue  with  the  approval  of  the  Secretary  of  the  Treasury,  for 
which  such  person,  partnership,  firm,  association,  or  corporation 
is  liable :  Provided,  That  if  any  person  liable  to  pay  any  duty  or 
tax,  or  owning,  possessing,  or  having  the  care  or  management  of 
property,  goods,  wares,  and  merchandise,  articles  or  objects  liable 
to  pay  any  duty,  tax,  or  license,  shall  fail  to  make  and  exhibit  a 
list  or  return  required  by  law,  but  shall  consent  to  disclose  the 
particulars  of  any  and  all  the  property,  goods,  wares,  and  mer- 
chandise, articles  and  objects  liable  to  pay  any  duty  or  tax,  or 
any  business  or  occupation  liable  to  pay  any  tax  as  aforesaid, 

then,  and  in  that  case,  it  shall  be  the  duty  of  the  collector  or 
28 
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deputy  collector  to  make  such  list  or  return,  which,  being  dis- 
tinctly read,   consented  to,  and  signed  and  verified  by  oath  or 
affirmation  by  the  person  so  owning,  possessing,  or  having  the 
care  and  management  as  aforesaid,  may  be  received  as  the  list  of 
such  person  :  Provided,  further,  That  in  case  no  annual  list  or 
return  has  been  I'endered  by  such  person  to  the  collector  or 
deputy  collector  as  required  by  law,  and  the  person  shall  be 
absent  from  his  or  her  residence  or  place  of  business  at  the  time 
the  collector  or  a  deputy  collector  shall  call  for  the  annual  list  or 
return,  it  shall  be  the  duty  of  such  collector  or  deputy  collector 
to  leave  at  such  place  of  residence  or  business,  with  some  one  of 
suitable  age  and  discretion,  if  such  be  present,  otherwise  to  de- 
posit in  the  nearest  post-office,  a  note  or  memorandum  addressed 
to  such  person,  requiring  him  or  her  to  render  to  such  collector 
or  deputy  collector  the  list  or  return  required  by  law,  within 
ten  days  from  the  date  of  such  note  or  memorandum,  verified 
by  oath  or  affirmation.     And  if  any  person  on  being  notified  or 
required  as  aforesaid  shall  refuse  or  neglect  to  render  such  list  or 
return  within  the  time  required  as  aforesaid,  or  whenever  any 
person  who  is  required  to  deliver  a  monthly  or  other  return  of 
objects  subject  to  tax  fails  to  do  so  at  the  time  required,  or  delivers 
any  return  which,  in  the  opinion  of  the  collector,  is  false  or 
fraudulent,   or    contains  any    undervaluation  or   understate- 
ment,  it   shall  be  lawful    for   the  collector  to  summon    such 
person,  or  any   other   person    having   possession,  custody,   or 
care  of  books  of  account  containing  entries  relating  to  the  busi- 
ness of  such  person,  or  any  other  person  he  may  deem  proper,  to 
appear  before  him  and  produce  such  books,  at  a  time  and  place 
named  in  the  summons,  and  to  give  testimony  or  answer  interro- 
gatories, under  oath,  respecting  any  objects  liable  to  tax  or  the 
returns  thereof.     The  collector  may  summon  any  person  residing 
or  found  within  the  state  in  which  his  district  lies  ;  and  when 
the  person  intended  to  be  summoned  does  not  reside  and  cannot 
be   found  within  such  state,  he  may  enter  any  collection-district 
where  such  person  may  be  found,  and  there  make  the  examina- 
tion herein  authorized.     And  to  this  end  he  may  there  exercise 
all  the  authority  which  he  might  lawfully  exercise  in  the  district 
for  which  he  was  commissioned. 

Section  8174. 

Such  summons  shall  in  all  cases  be  served  by  a  deputy  coUector 
of  the  district  where  the  person  to  whom  it  is  directed  may  be 
found,  by  an  attested  copy  delivered  to  such  person  in  hand,  or 
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left  at  his  last  and  usual  place  of  abode,  allowing  such  person  one 
day  for  each  twenty -five  miles  he  may  be  required  to  travel, 
computed  from  the  place  of  service  to  the  place  of  examination  ; 
and  the  certificate  of  service  signed  by  such  deputy  shall  be 
evidence  of  the  facts  it  states  on  the  hearing  of  an  application  for 
an  attachment.  When  the  summons  requires  the  production  of 
books,  it  shall  be  sufficient  if  such  books  are  described  with  rea- 
sonable certainty. 

Section  8175. 

Whenever  any  person  summoned  under  the  two  preceding 
sections  neglects  or  refuses  to  obey  such  summons,  or  to  give 
testimony,  or  to  answer  interrogatories  as  required,  the  collectors 
may  apply  to  the  judge  of  the  district  court  or  to  a  commissioner 
of  the  circuit  court  of  the  United  States  for  the  district  within 
which  the  person  so  summoned  resides  for  an  attachment  against 
him  as  for  a  contempt.  It  shall  be  the  duty  of  the  judge  or  com- 
missioner to  hear  the  application,  and,  if  satisfactory  proof  is  made, 
to  issue  an  attachment,  directed  to  some  proper  officer,  for  the 
arrest  of  such  person,  and  upon  his  being  brought  before  him  to 
proceed  to  a  hearing  of  the  case  ;  and  upon  such  hearing  the 
judge  or  commissioner  shall  have  power  to  make  such  order  as 
he  shall  deem  proper  not  inconsistent  with  existing  laws  for  the 
punishment  of  contempts,  to  enforce  obedience  to  the  require- 
ments of  the  summons,  and  to  punish  such  person  for  his  default  or 

disobedience. 

Section  8176. 

When  any  person,  corporation,  company,  or  association  refuses 
or  neglects  to  render  any  return  or  list  required  by  law,  or  ren- 
ders a  false  or  fraudulent  return  or  list,  the  collector  or  any 
deputy  collector  shall  make  according  to  the  best  information 
which  he  can  obtain,  including  that  derived  from  the  evidence 
elicited  by  the  examination  of  the  collector  and  on  his  own  view 
and  information,  such  list  or  return,  according  to  the  form 
prescribed,  of  the  income,  property,  and  objects  liable  to  tax 
owned  or  possessed  or  under  the  care  or  management  of  such 
jH^rson  or  coriK>ration,  company,  or  association,  and  the  Commis- 
sioner of  Internal  Revenue  shall  assess  all  taxes  not  pjaid  by 
stamps,  including  the  amount,  if  any,  due  for  special  tax,  in- 
come, or  other  tax,  and  in  case  of  liny  return  of  a  falw*  i)r  fraudu- 
lent list  or  valuation  intentionally  he  shall  add  one  hundred  per 
centum  to  such  tax  ;  and  in  case  of  a  refusal  or  neglect,  except 
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in  cases  of  sickness  or  absence,  to  make  a  list  or  return,  or  to 
verify  the  same  as  aforesaid,  he  shall  add  fifty  per  centum  to 
such  tax.  In  case  of  neglect  occasioned  by  sickness  or  absence, 
as  aforesaid,  the  collector  may  allow  such  further  time  for  mak- 
ing and  delivering  such  list  or  return  as  he  may  deem  necessary, 
not  exceeding  thirty  days.  The  amount  so  added  to  the  tax  shall 
be  collected  at  the  same  time  and  in  the  same  manner  as  the 
tax  unless  the  neglect  or  falsity  is  discovered  after  the  tax  has 
been  paid,  in  which  case  the  amount  so  added  shall  be  collected 
in  the  same  manner  as  the  tax ;  and  the  list  or  return  so  made 
and  subscribed  by  such  collector  or  deputy  collector  shall  be  held 
prima  facie  good  and  sufficient  for  all  legal  purposes. 

Section  8177. 

Any  collector,  deputy  collector,  or  inspector  may  enter,  in  the 
day-time,  any  building  or  place  where  any  articles  or  objects 
subject  to  tax  are  made,  produced,  or  kept,  within  his  district, 
so  far  as  it  may  be  necessary,  for  the  purpose  of  examining  said 
articles  or  objects.  And  any  owner  of  such  building  or  place,  or 
person  having  the  agency  or  superintendence  of  the  same,  who 
refuses  to  admit  such  officer,  or  to  suffer  him  to  examine  such 
article  or  articles,  shall,  for  every  such  refusal,  forfeit  five  hun- 
dred dollars.  And  when  such  premises  are  open  at  night,  such 
officers  may  enter  them  while  so  open,  in  the  performance  of  their 
official  duties.  And  if  any  person  shall  forcibly  obstruct  or  hinder 
any  collector,  deputy  collector,  or  inspector,  in  the  execution  of 
any  power  and  authority  vested  in  him  by  law,  or  shall  forcibly 
rescue  or  cause  to  be  rescued  any  property,  articles,  or  objects 
after  the  same  shall  have  been  seized  by  him,  or  shall  attempt,  or 
endeavor  so  to  do,  the  person  so  offending,  excepting  in  cases 
otherwise  provided  for,  shall,  for  every  such  offense,  forfeit  and 
pay  the  sum  of  five  hundred  dollars,  or  double  the  value  of  the 
property  so  rescued,  or  be  imprisoned  for  a  term  not  exceeding 
two  years,  at  the  discretion  of  the  court. 

Section  3178. 

All  persons  required  to  make  returns  or  lists  of  objects  charged 
with  an  internal  tax  shall  declare  therein  whether  the  several 
rates  and  amounts  are  stated  according  to  their  values  in  legal 
tender  currency  or  according  to  their  values  in  coined  money  ; 
and  in  case   of  neglect   or  refusal  so  to  declare  to  the  satis- 
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faction  of  the  collector  receiving  such  returns  or  lists,  such 
officer  shall  make  returns  or  lists  for  such  persons  so  neglecting 
or  refusing  as  in  cases  of  persons  neglecting  or  refusing  to  make 
the  returns  or  lists  required  by  law,  and  the  Commissioner  shall 
assess  the  tax  thereon,  and  add  thereto  the  amount  of  penal- 
ties imposed  by  law  in  cases  of  such  neglect  or  refusal.  And 
whenever  the  rates  and  amounts  contained  in  the  returns  or 
lists  are  stated  in  coined  money,  the  collector  receiving  the 
same  shall  reduce  them  to  their  equivalent  in  legal-tender  cur- 
rency, according  to  the  value  of  such  coined  money  in  said 
currency  for  the  time  covered  by  such  returns. 

Section  8179. 

Whenever  any  person  delivers  or  discloses  to  the  collector  or 
deputy  any  false  or  fraudulent  list,  return,  account,  or  statement, 
with  intent  to  defeat  or  evade  the  valuation,  enumeration,  or 
assessment  intended  to  be  made,  or,  being  duly  summoned  to  ap- 
pear to  testify,  or  to  appear  and  produce  such  books  as  aforesaid, 
neglects  to  appear  or  to  produce  said  books,  he  shall  be  fined  not 
exceeding  one  thousand  dollars,  or  be  imprisoned  not  exceeding 
one  year,  or  both,  at  the  discretion  of  the  court,  with  costs  of 
prosecution. 

Section  8180. 

Whenever  there  are  in  any  district  any  articles  not  owned  or 
possessed  by  or  under  the  care  or  control  of  any  person  within 
such  district,  and  liable  to  be  taxed,  and  of  which  no  list  has 
been  transmitted  to  the  collector,  as  required  by  law,  the  col- 
lector or  one  of  his  deputies  shall  enter  the  premises  where  such 
articles  are  situated  and  shall  take  such  view  thereof  as  may  be 
necessary,  and  make  lists  of  the  same,  according  to  the  form 
prescribed.  Said  lists,  being  subscribed  by  such  collector  or 
deputy,  shall  be  taken  as  sufficient  lists  of  such  articles  for  all 
purposes. 

Section  8181. 

The  lists  or  returns  aforesaid  shall,  where  not  otherwise 
specially  provided  for,  be  taken  with  reference  to  the  day  fixed 
for  that  puriK)se  by  this  Title  as  aforesaid;  and  where  duties 
accrue  at  other  and  different  times,  the  list  shall  be  taken 
with  reference  to  the  time  when  said  taxes  become  due,  and  shall 
be  denominated  annual,  monthly,  and  special  lists  or  returns. 
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Section  3182. 

The  Commissioner  of  Internal  Revenue  is  hereby  authorized 
and  required  to  make  the  inquiries,  determinations,  and  assess- 
ments of  all  taxes  and  penalties  imposed  by  this  Title,  or  accruing 
under  any  former  internal- revenue  act,  where  such  taxes  have 
not  been  duly  paid  by  stamp  at  the  time  and  in  the  manner  pro- 
vided by  law,  and  shall  certify  a  list  of  such  assessments  when 
made  to  the  proper  collectors  respectively,  who  shall  proceed  to 
collect  and  account  for  the  taxes  and  penalties  so  certified. 
Whenever  it  is  ascertained  that  any  list  which  has  been  or  shall 
be  delivered  to  any  collector  is  imperfect  or  incomplete  in  conse- 
quence of  the  omission  of  the  name  of  any  person  liable  to  tax 
or  in  consequence  of  any  omission,  or  understatement,  or  under- 
valuation, or  false  or  fraudulent  statement  contained  in  any  re- 
turn made  by  any  person  liable  to  tax,  the  Commissioner  of  Inter- 
nal Revenue  may,  at  any  time  within  fifteen  months  from  the 
time  of  the  delivery  of  the  list  to  the  collector  as  aforesaid,  enter 
on  any  monthly  or  special  list  the  name  of  such  person  so  omitted, 
together  with  the  amount  of  tax  for  which  he  may  have  been 
or  shall  become  liable,  and  also  the  name  of  any  such  person 
in  respect  to  whose  return,  as  aforesaid,  there  has  been  or  shall 
be  any  omission,  undervaluation,  understatement,  or  false  or 
fraudulent  statement,  together  with  the  amount  for  which  such 
person  may  be  liable,  above  the  amount  for  which  he  may  have 
been  or  shall  be  assessed  upon  any  return  made  as  aforesaid ;  and 
he  shall  certify  and  return  such  list  to  the  collector  as  required 
by  law.  And  all  provisions  of  law  for  the  ascertainment  of 
liability  to  any  tax,  or  the  assessment  or  collection  thereof,  shall 
be  held  to  apply,  so  far  as  may  be  necessary,  to  the  proceedings 
herein  authorized  and  directed. 

Section  3183. 

It  shall  be  the  duty  of  the  collectors,  or  their  deputies,  in  their 
respective  districts,  and  they  are  authorized,  to  collect  all  the 
taxes  imposed  by  law,  however  the  same  may  be  designated. 
And  every  collector  and  deputy  collector  shall  give  receipts  for 
all  sums  collected  by  him,  excepting  only  when  the  same  are  in 
payment  for  stamps  sold  and  delivered ;  but  no  collector  or  dep- 
uty collector  shall  issue  a  receipt  in  lieu  of  a  stamp  representing 
a  tax. 
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SacmoN  3184.. 

Where  it  is  not  otherwise  provided,  the  collector  shall  in  person, 
or  by  deputy,  within  ten  days  after  receiving  any  list  of  taxes 
fi*oni  the  Commissioner  of  Internal  Revenue,  give  notice  to  each 
person  liable  to  pay  any  taxes  stated  therein,  to  be  left  at  his 
dwelling  or  usual  place  of  business,  or  to  be  sent  by  mail,  stating 
the  amount  of  such  taxes,  and  demanding  payment  thereof.  If 
such  person  does  not  pay  the  taxes,  within  ten  days  after  the 
service  or  the  sending  by  mail  of  such  notice,  it  shaU  be  the  duty 
of  the  collector  or  his  deputy  to  collect  the  said  taxes  with  a  pen- 
alty of  five  per  centum  additional  upon  the  amount  of  taxes,  and 
interest  at  the  rate  of  one  per  centum  a  month. 

SscnoN  8185. 

All  returns  required  to  be  made  monthly  by  any  person  liable 
to  tax  shall  be  made  on  or  before  the  tenth  day  of  each  month, 
and  the  tax  assessed  or  due  thereon  shall  be  returned  by  the  Com- 
missioner of  Internal  Revenue  to  the  collector  on  or  before  the 
last  day  of  each  month.  All  returns  for  which  no  provision  is 
otherwise  made  shall  be  made  on  or  before  the  tenth  day  of  the 
month  succeeding  the  time  when  the  tax  is  due  and  liable  to  be 
assessed,  and  the  tax  thereon  shall  be  returned  as  herein  provided 
for  monthly  returns,  and  shall  be  due  and  payable  on  or  before 
the  last  day  of  the  month  in  which  the  assessment  is  so  made. 
When  the  said  tax  is  not  paid  on  or  before  the  last  day  of  the 
month,  as  aforesaid,  the  collector  shall  add  a  penalty  of  five  per 
centum,  together  with  interest  at  the  rate  of  one  per  centum  i>er 
month,  upon  such  tax  from  the  time  the  same  became  due;  but 
no  interest  for  a  fraction  of  a  month  shall  be  demanded  :  Pro- 
vided, Tliat  notice  of  the  time  when  such  tax  becomes  due  and 
payable  is  given  in  such  manner  as  may  be  prescribed  by  the 
Commissioner  of  Internal  Revenue.  It  shall  then  l)e  the  duty  of  the 
collei'tor,  in  case  of  the  non-payment  of  said  tax  on  or  before  the 
last  day  of  the  month  as  aforesaid,  to  demand  payment  tliereof, 
with  five  i>er  r(»ntuni  addoil  thereto,  and  interest  at  the  rate  of 
one  per  centum  per  month,  as  aforesaid,  in  tlie  manner  pre- 
scrilKMl  by  law;  and  if  said  tax,  penalty,  and  inten^st  are  not 
paid  within  t^n  ilays  after  such  demand,  it  shall  be  lawful  for  the 
collector  or  his  deputy  to  make  distraint  therefor,  as  provided  by 
law. 
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Section  8186. 

If  any  person  liable  to  pay  any  tax  neglects  or  refuses  to  pay 
the  same  after  demand,  the  amount  shall  be  a  lien  in  favor  of  the 
United  States  from  the  time  when  the  assessment  list  was  re- 
ceived by  the  collector,  except  when  otherwise  provided,  until 
paid,  with  the  interest,  penalties,  and  costs  that  may  accrue  in 
addition  thereto,  upon  aU  property  and  rights  to  property  belong- 
ing to  such  person. 

Section  3187. 

If  any  person  liable  to  pay  any  taxes  refuses  or  neglects  to  pay 
the  same  within  ten  days  after  notice  and  demand,  it  shall  be 
lawful  for  the  collector  or  his  deputy  to  collect  the  said  taxes, 
with  five  per  centum  additional  thereto,  and  interest  as  afore- 
said, by  distraint  and  sale,  in  the  manner  hereafter  provided,  of 
the  goods,  chattels,  or  effects,  including  stocks,  securities,  and 
evidences  of  debt,  of  the  person  delinquent  as  aforesaid :  Provided^ 
That  there  shall  be  exempt  from  distraint  and  sale,  if  belonging  to 
the  head  of  a  family,  the  school-books  and  wearing  apparel  neces- 
sary for  such  family ;  also  arms  for  personal  use,  one  cow, two  hogs, 
five  sheep  and  the  wool  thereof,  provided  the  aggregate  market 
value  of  said  sheep  shall  not  exceed  fifty  dollars ;  the  necessary 
food  for  such  cow,  hogs,  and  sheep,  for  a  period  not  exceeding 
thirty  days ;  fuel  to  an  amount  not  greater  in  value  than  twenty- 
five  dollars ;  provisions  to  an  amount  not  greater  than  fifty  dol- 
lars; household  furniture  kept  for  use  to  an  amount  not  greater 
than  three  hundred  dollars;  and  the  books,  tools,  or  implements, 
of  a  trade  or  profession,  to  an  amount  not  greater  than  one  hun- 
dred dollars,  shall  also  be  exempt;  and  the  officer  making  the 
distraint  shall  summon  three  disinterested  householders  of  the 
vicinity,  who  shall  appraise  and  set  apart  to  the  owner  the  amount 
of  property  herein  declared  to  be  exempt. 

Section  3188. 

In  such  case  of  neglect  or  refusal,  the  collector  may  levy,  or  by 
warrant  may  authorize  a  deputy  collector  to  levy,  upon  all  prop- 
erty and  rights  to  property,  except  such  as  are  exempt  by  the 
proceding  section,  belonging  to  such  person,  or  on  which  the  said 
lien  exists,  for  the  payment  of  the  sum  due  as  aforesaid,  with 
interest  and  penalty  for  non-payment,  and  also  of  such  further 
sum  as  shall  be  sufficient  for  the  fees,  costs,  and  expenses  of  such 
levy. 
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Section  3189. 

All  persons,  and  oflScere  of  companies  or  corporations,  are 
required,  on  demand  of  a  collectx)r  or  deputy  collector  about  to 
distrain  or  having  distrained  on  any  property,  or  rights  of  prop- 
erty, to  exhibit  all  books  containing  evidence  or  statements 
relating  to  the  subject  of  distraint,  or  the  property  or  rights  of 
property  liable  to  distraint  for  the  tax  due  as  aforesaid. 

Section  8190. 

When  distraint  is  made,  as  aforesaid,  the  officer  charged  with 
the  collection  shall  make  or  cause  to  be  made  an  account  of  the 
goods  or  effects  distrained,  a  copy  of  which,  signed  by  the  officer 
making  such  distraint,  shall  be  left  with  the  owner  or  possessor 
of  such  goods  or  effects,  or  at  his  dwelling  or  usual  place  of 
business,  with  some  person  of  suitable  age  and  discretion,  if  any 
such  can  be  found,  with  a  note  of  the  sum  demanded,  and  the 
time  and  place  of  sale;  and  the  said  officer  shall  forthwith  cause 
a  notification  to  be  published  in  some  newspaper  within  the 
county  wherein  siiid  distraint  is  made,  if  a  newspaper  is  published 
in  said  county,  or  to  be  publicly  posted  at  the  post-office,  if  there 
be  one  within  five  miles  nearest  to  the  residence  of  the  person 
whofce  jtroperty  shall  be  distrained,  and  in  not  less  than  two  other 
public  places.  Such  notice  shall  specify  the  articles  distrained, 
and  the  time  and  place  for  the  sale  thereof.  Such  time  shall  not 
be  less  than  ten  nor  more  than  twenty  days  from  the  date  of 
such  notification  to  the  owner  or  possessor  of  the  property  and 
the  publication  or  posting  of  such  notice  as  herein  provided,  and 
the  place  proposed  for  the  sale  shall  not  be  moi"e  than  five  miles 
distant  from  the  place  of  making  such  distraint.  Said  sale  may 
be  adjourned  from  time  to  time  by  said  officer,  if  he  deems  it 
advisable,  but  not  for  a  time  to  exceed  in  all  thirty  days. 

Section  8191. 

When  property  subject  to  tax,  but  upon  which  the  tax  has  not 
been  paid,  is  seized  upon  distraint  and  sold,  the  amount  of  such 
tax  shall,  after  deducting  the  expenses  of  such  siile,  be  first 
appropriated  out  of  the  proceeds  thereof  to  the  payment  of  the 
tax.  And  if  no  assessment  of  such  tax  has  been  made  upon  such 
property,  the  collector  shall  make  a  return  thereof  in  the  form 
required  by  law,  and  the  Commissioner  of  Internal  Revenue  shall 
assess  the  tax  thereon. 
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Section  8192. 

When  any  property  advertised  for  sale  under  distraint,  as 
aforesaid,  is  of  a  kind  subject  to  tax,  and  the  tax  has  not  been 
paid,  and  the  amount  bid  for  such  property  is  not  equal  to  the 
amount  of  the  tax,  the  collector  may  purchase  the  same  in  behalf 
of  the  United  States  for  an  amount  not  exceeding  the  said  tax. 
All  property  so  purchased  may  be  sold  by  the  collector,  under 
such  regulations  as  may  be  prescribed  by  the  Commissioner  of 
Internal  Revenue.  The  collector  shall  render  to  the  Commissioner 
a  distinct  account  of  all  charges  incurred  in  such  sales,  and,  in 
case  of  sale,  shall  pay  into  the  Treasury  the  surplus,  if  any  there 
be,  after  defraying  aU  lawful  charges  and  fees. 

Section  3193. 

In  any  case  of  distraint  for  the  payment  of  the  taxes  aforesaid, 
the  goods,  chattels,  or  effects  so  distrained  shall  be  restored  to 
the  owner  or  possessor,  if,  prior  to  the  sale,  payment  of  the  amount 
due  is  made  to  the  proper  officer  charged  with  the  collection, 
together  with  the  fees  and  other  charges  ;  but  in  case  of  non- 
payment as  aforesaid,  the  said  officers  shall  proceed  to  sell  the 
said  goods,  chattels,  or  effects  at  public  auction,  and  shall  retain 
from  the  proceeds  of  such  sale  the  amount  demandable  for  the 
use  of  the  United  States,  and  a  commission  of  five  per  centum 
thereon  for  his  own  use,  with  the  fees  and  charges  for  distraint 
and  sale,  rendering  the  overplus,  if  any  there  be,  to  the  person 
who  may  be  entitled  to  receive  the  same. 

Section  3194. 

In  all  cases  of  sale,  as  aforesaid,  the  certificate  of  such  sale  shall 
be  prima  facie  evidence  of  the  right  of  the  officer  to  make  such  sale, 
and  conclusive  evidence  of  the  regularity  of  his  proceedings  in 
making  the  sale,  and  shall  transfer  to  the  purchaser  all  right, 
title,  and  interest  of  such  delinquent  in  and  to  the  property  sold; 
and  where  such  property  consists  of  stocks,  said  certificate  shall 
be  notice,  when  received,  to  any  corporation,  company,  or  asso- 
ciation of  said  transfer,  and  shall  be  authority  to  such  corporation, 
company,  or  association  to  record  the  same  on  their  books,  and 
records  in  the  same  manner  as  if  transferred  or  assigned  by  the 
party  holding  the  same,  in  lieu  of  any  original  or  prior  certificates, 
which  shall  be  void,  whether  canceled  or  not.     And  said  certif- 
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icates,  where  the  subject  of  sale  is  securities  or  other  evidences 
of  debt,  shall  be  good  and  valid  receipts  to  the  person  holding 
the  same,  as  against  any  person  holding,  or  claiming  to  hold, 
possession  of  such  securities  or  other  evidences  of  debt. 

Section  8195. 

When  any  property  liable  to  distraint  for  taxes  is  not  divisible, 
so  as  to  enable  the  collector  by  a  sale  of  part  thereof  to  raise  the 
whole  amount  of  the  tax,  with  all  cost,  charges,  and  commissions, 
the  whole  of  such  property  shall  be  sold,  and  the  surplus  of  the 
proceeds  of  the  sale,  after  satisfying  the  tax,  costs,  and  charges, 
shall  be  paid  to  the  person  legally  entitled  to  receive  the  same; 
or,  if  he  cannot  be  found,  or  refuses  to  receive  the  same,  shall  be 
deposited  in  the  Treasury  of  the  United  States,  to  be  there  held 
for  his  use  until  he  makes  application  therefor  to  the  Secretary 
of  the  Treasury,  who,  upon  such  application  and  satisfactory 
proofs  in  support  thereof,  shall,  by  warrant  on  the  Treasury, 
cause  the  same  to  be  paid  to  the  applicant. 

Section  3196. 

When  goods,  chattels,  or  effects  sufficient  to  satisfy  the  taxes 
imposed  upon  any  person  are  not  found  by  thecoUector  or  deputy 
collector,  he  is  authorized  to  collect  the  same  by  seizure  and  sale 
of  real  estate. 

Section  3197. 

The  officer  making  the  seizure  mentioned  in  the  preceding  sec- 
tion shall  give  notice  to  the  person  whose  estate  it  is  proposed  to 
sell  by  giving  him  in  hand,  or  leaving  at  his  last  or  usual  place  of 
f  .b(j<ie,  if  ho  has  any  such  within  the  collection-district  where  said 
estate  is  situated,  a  notice,  in  writing,  stating  what  particular 
estate  is  to  be  sold,  describing  the  same  with  reasonable  certainty, 
and  the  time  when  and  place  where  said  officer  proposes  to  sell 
the  same;  which  time  shall  not  be  less  than  twenty  nor  more 
than  forty  days  from  the  time  of  giving  said  notice. 

The  fviid  officer  shall  also  cause  a  notification  to  the  same  effect 
to  lx»  publisheil  in  some  newspaper  within  the  county  where  such 
seizure  is  made,  if  any  such  there  be,  and  shall  also  cause  a  like 
notice  to  Im»  posted  at  the  post-office  nearest  to  the  estate  seized, 
and  in  two  other  public  places  within  the  county;  and  the  place 
of  said  sale  shall  not  be  more  than  five  miles  distant  from  the 
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estate  seized,  except  by  special  order  of  the  Commissioner  of  In- 
ternal Revenue. 

At  the  time  and  place  appointed,  the  officer  making  such 
seizure  shall  proceed  to  sell  the  said  estate  at  public  auction, 
offering  the  same  at  a  minimum  price,  including  the  exx>en8e  of 
making  such  levy,  and  all  charges  for  advertising  and  an  officer's 
fee  of  ten  dollars. 

When  the  real  estate  so  seized  consists  of  several  distinct  tracts 
or  parcels,  the  officer  making  sale  thereof  shall  offer  each  tract  or 
parcel  for  sale  separately,  and  shall,  if  he  deem  it  advisable,  ap- 
portion the  expenses,  charges,  and  fees  aforesaid  to  such  several 
tracts  or  parcels,  or  to  any  of  them,  in  estimating  the  minimum 
price  aforesaid. 

If  no  person  offers  for  said  estate  the  amount  of  said  minimiun 
price,  the  officer  shall  declare  the  same  to  be  purchased  by  him 
for  the  United  States  ;  otherwise  the  same  shall  be  declared  to  be 
sold  to  the  highest  bidder. 

And  in  case  the  same  shall  be  declared  to  be  purchased  for  the 
United  States,  the  officer  shall  immediately  transmit  a  certifi- 
cate of  the  purchase  to  the  Commissioner  of  Internal  Revenue, 
and,  at  the  proper  time,  as  hereafter  provided,  shall  execute  a 
deed  therefor,  after  its  preparation  and  the  indorsement  of 
approval  as  to  its  form  by  the  United  States  district  attorney  for 
the  district  in  which  the  property  is  situate,  and  shall  without 
delay  cause  the  same  to  be  duly  recorded  in  the  prop)er  registry 
of  deeds,  and  immediately  thereafter  shall  transmit  such  deed  to 
the  Commissioner  of  Internal  Revenue. 

And  said  sale  may  be  adjourned  from  time  to  time  by  said 
officer  for  not  exceeding  thirty  days  in  all,  if  he  shall  think  it 
advisable  so  to  do.  If  the  amount  bid  shall  not  be  then  and  there 
paid,  the  officer  shall  forthwith  proceed  to  again  sell  said  estate 
in  the  same  manner. 

And  it  is  hereby  provided.  That  all  certificates  of  purchase,  and 
deeds  of  property  purchased  by  the  United  States  under  the 
internal-revenue  laws,  on  sales  for  taxes,  or  under  executions 
issued  from  United  States  courts,  which  now  are,  or  hereafter 
may  be,  found  in  the  office  of  any  collector.  United  States 
marshal,  or  United  States  district  attorney,  shall  l>e  immediately 
transmitted  by  such  officers  respectively  to  the  Commissioner  of 
Internal  Revenue. 

And  it  18  hereby  further  provided  ,  That  for  the  preparation 
and  approval  by  the  United  States  district  attorney  of  each  deed 
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as  above  required,  a  fee  of  five  dollars  shall  be  allowed  to  that 
officer,  to  bo  paid  by  the  United  States,  and  which  he  shall  account 
for  in  his  emolument  returns. 

Section  8198. 

Upon  any  sale  of  real  estate,  as  provided  in  the  preceding  sec- 
tion, and  the  payment  of  the  purchase -money,  the  officer  making 
the  seizure  and  sale  shall  give  to  the  purchaser  a  certificate  of 
purchase,  which  shall  set  forth  the  real  estate  purchased,  for 
whose  Uixos  the  same  was  sold,  the  name  of  the  purchaser,  and 
the  price  paid  therefor;  and  if  the  said  real  estate  be  not  redeemed 
in  the  manner  and  within  the  time  hereafter  provided,  the  said 
collector  or  deputy  collector  shall  execute  to  the  said  purchaser, 
upon  his  surrender  of  said  certificate,  a  deed  of  the  real  estate 
purchased  by  him  as  aforesaid,  reciting  the  facts  set  forth  in  said 
certificate,  and  in  accordance  with  the  laws  of  the  state  in  which 
such  real  estate  is  situate  upon  the  subject  of  sales  of  real  estate 
under  execution. 

Section  3190. 

The  deed  of  sale  given  in  pursuance  of  the  preceding  section 
shall  be  prima  facie  evidence  of  the  facts  therein  stated ;  and  if 
the  proct»e<lings  of  the  officer  as  set  forth  have  been  substantially 
in  accordance  with  the  provisions  of  law,  shall  be  considered  and 
operate?  as  a  conveyance  of  all  the  right,  title,  and  interest  the 
party  delin(iuent  had  in  and  to  the  real  estate  thus  sold  at  the 
time  the  lien  of  the  United  States  attached  thereto. 

Section  3200. 

Any  collector  or  deputy  collector  may,  for  the  collection  of 
taxes  imi>o8ed  upon  any  person,  and  committed  to  him  for  col- 
lection, K<Mze  and  sell  the  lands  of  such  person  situated  in  any 
other  collection-district  within  the  state  in  which  such  officer 
resides:  and  his  proceedings  in  relation  thereto  shall  have  the 
same  effect  as  if  the  same  were  had  in  his  proper  collection- 
district. 

Section  8201. 

Any  person  whose  estate  may  be  proceeded  against  as  aforesaid 
shall  have  the  right  to  pay  the  amount  due,  together  with  the 
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costs  and  charges  thereon,  to  the  collector  or  deputy  oollector  at 
any  time  prior  to  the  sale  thereof,  and  all  further  proceedings 
shall  cease  from  the  time  of  such  payment. 

Section  8202. 

The  owners  of  any  real  estate  sold  as  aforesaid,  their  heirs, 
executors,  or  administrators,  or  any  person  having  any  interest 
therein,  or  a  lien  thereon,  or  any  person  in  their  behalf,  shall  be 
permitted  to  redeem  the  land  sold,  or  any  particular  tract  there- 
of, at  any  time  within  one  year  after  the  sale  thereof,  upon  pay- 
ment to  the  purchaser,  or,  in  case  he  cannot  be  found  in  the 
county  in  which  the  land  to  be  redeemed  is  situate,  then  to  the 
collector  of  the  district  in  which,  the  land  is  situate,  for  the  use 
of  the  purchaser,  his  heirs,  or  assigns,  the  amount  paid  by  the 
said  purchaser  and  interest  thereon  at  the  rate  of  twenty  per 
centum  per  annum. 

Section  8203. 

It  shall  be  the  duty  of  every  collector  to  keep  a  record  of  all 
sales  of  land  made  in  his  collection-district,  whether  by  himself 
or  his  deputies,  or  by  another  collector,  in  which  shall  be  set 
forth  the  tax  for  which  any  such  sale  was  made,  the  dates  of 
seizure  and  sale,  the  name  of  the  party  assessed  and  all  proceed- 
ings in  making  said  sale,  amount  of  fees  and  expenses,  the  name 
of  the  purchaser,  and  the  date  of  the  deed  ;  and  said  record  shall 
be  certified  by  the  officer  making  the  sale. 

And  on  or  before  the  fifth  day  of  each  succeeding  month  he 
shall  transmit  a  copy  of  such  record  of  the  preceding  month  to 
the  Commissioner  of  Internal  Revenue. 

And  it  shall  be  the  duty  of  every  deputy  making  sale,  as  afore- 
said, to  return  a  statement  of  all  his  proceedings  to  the  collector, 
and  to  certify  the  record  thereof. 

In  case  of  the  death  or  removal  of  the  collector,  or  the  expira- 
tion of  his  term  of  office  from  any  other  cause,  said  record  shall 
be  delivered  to  his  successor  in  office; 

And  a  copy  of  every  such  record,  certified  by  the  collector, 
shall  be  evidence  in  any  court  of  the  truth  of  the  facts  therein 
stated. 

Section  8204. 

When  any  lands  sold,  as  aforesaid,  are  redeemed  as  heretofore 
provided,  the  collector  shall  make  entry  of  the  fact  upon  the  rec- 
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ord  mentioned  in  the  preceding  section,  and  the  said  entry  shall 
be  evidence  of  such  redemption. 

Section  8205. 

Whenever  any  property,  personal  or  real,  which  is  seized  and 
sold  by  virtue  of  the  foregoing  provisions,  is  not  sufficient  to 
satisfy  the  claim  of  the  United  States  for  which  distraint  or 
seizure  is  made,  the  collector  may,  thereafter,  and  as  often  as 
the  same  may  be  necessary,  proceed  to  seize  and  sell,  in  like 
manner,  any  other  property  liable  to  seizure  of  the  person  against 
whom  such  claim  exists,  until  the  amovmt  due  from  him,  together 
with  all  expenses,  is  fully  paid. 

Section  8206. 

The  Commissioner  of  Internal  Revenue  shall  by  regulation 
determine  the  fees  and  charges  to  be  allowed  in  all  cases  of 
distraint  and  other  seizures  ;  and  shall  have  power  to  determine 
whether  any  expense  incurred  in  making  any  distraint  or  seizure 
was  necessary. 

Section  8207. 

In  any  case  where  there  has  been  a  refusal  or  neglect  to  pay 
any  tax,  and  it  htxs  become  necessary  to  seize  and  sell  real  estate 
to  satisfy  the  same,  the  Commissioner  of  Internal  Revenue  may 
direct  a  bill  in  chancery  to  be  filed,  in  a  district  or  circuit  court 
of  the  United  States,  to  enforce  the  lien  of  the  United  States  for 
tax  upon  any  real  estate,  or  to  subject  any  real  estate  owned  by 
the  delinquent,  or  in  which  he  has  any  right,  title,  or  interest,  to 
the  payment  of  such  tax.  All  persons  having  liens  upon  or 
claiming  any  interest  in  the  real  estate  sought  to  be  subjected  as 
aforesaid  shall  be  made  parties  to  such  proceedings,  and  be 
brought  into  court  as  provided  in  other  suits  in  chancery  therein. 
And  the  said  court  shall,  at  the  term  next  after  the  parties  have 
been  duly  notified  of  the  proceedings,  unless  otherwise  ordered 
by  the  court,  proceed  to  adjudicate  all  matters  involved  therein, 
and  finally  determine  the  merits  of  all  claims  to  and  liens  upon 
the  real  estate  in  question,  and,  in  all  cases  where  a  claim  or 
interest  of  the  United  States  therein  is  established,  shall  decree 
a  sale  of  such  real  estate,  by  the  proper  officer  of  the  court,  and 
a  distribution  of  the  proceeds  of  such  sale  according  to  the  find- 
ings of  the  court  in  respect  to  the  interests  of  the  parties  and  of 
the  United  States. 
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Section  8208. 

The  Commissioner  of  Internal  Revenue  shall  have  charge  of  all 
real  estate  which  is  now  or  shall  become  the  propeity  of  iho 
United  States  by  judgment  of  forfeiture  under  the  internal 
revenue  laws,  or  which  has  been  or  shall  be  assigned,  set  off,  or 
conveyed  by  purchase  or  otherwise  to  the  United  States  in  pay- 
ment of  debts  or  penalties  arising  under  the  laws  relating  to  in- 
ternal revenue,  or  which  has  been  or  shall  be  vested  in  the 
United  States  by  mortgage  or  other  security  for  the  payment  of 
such  debts  and  of  all  tmsts  created  for  the  use  of  the  United 
States  in  payment  of  such  debts  due  them; 

And,  with  the  approval  of  the  Secretary  of  the  Treasury,  may, 
at  public  vendue,  and  upon  not  less  than  twenty  days'  notice, 
sell  and  dispose  of  all  real  estate  owned  or  held  by  the  United 
States  aforesaid. 

And  until  such  sale  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  may  lease 
such  real  estate  owned  as  aforesaid  on  such  terms  and  for  such 
period  as  they  shall  deem  expedient. 

And  in  cases  where  real  estate  has  or  may  become  the  property 
of  the  United  States  by  conveyance  or  otherwise,  in  payment  of 
or  as  security  for  a  debt  arising  under  the  laws  relating  to  inter- 
nal revenue,  and  such  debt  shall  have  been  paid,  together  with 
the  interest  thereon,  at  the  rate  of  one  per  centum  per  month, 
to  the  United  States,  within  two  years  from  the  date  of  the 
acquisition  of  such  real  estate,  it  shall  be  lawful  for  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  to  release  by  deed,  or  otherwise  convey  such 
real  estate  to  the  debtor  from  whom  it  was  taken,  or  to  his  heirs 
or  other  legal  representatives. 

Section  3209. 

Whenever  a  collector  has  on  any  list  returned  to  him  the  name 
of  any  person  not  within  his  collection-district  who  is  liable  to 
tax,  or  of  any  person  so  liable  who  has,  in  the  collection-district 
in  which  he  resides,  no  sufficient  property  subject  to  seizure  or 
distraint,  from  which  the  money  due  for  tax  can  be  collected, 
such  collector  shall  transmit  a  statement  containing  the  name  of 
the  person  liable  to  such  tax,  with  the  amount  and  nature  there- 
of, duly  certified  under  his  hand,  to  the  collector  of  any  district 
to  which  said  person  shall  have  removed,  or  in  which  he  shall 
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have  property,  real  or  personal,  liable  to  be  seized  and  sold  for 
tax.  And  the  collector  to  whom  the  said  certified  statement  is 
transmitted  shall  proceed  to  collect  the  said  tax  in  the  same  way 
as  if  the  name  of  the  person  and  objects  of  tax  contained  in  the 
said  certified  statement  were  on  any  list  of  his  own  collection- 
district  ;  and  he  shall,  upon  receiving  said  certified  statement  as 
aforesaid,  transmit  his  receipt  for  it  to  the  collector  sending  the 
same  to  him. 

Section  8210. 

The  gross  amount  of  all  taxes  and  revenues  received  or  col- 
lected by  virtue  of  this  Title,  or  of  any  law  hereafter  enacted 
providing  internal  revenue,  shall  be  paid,  by  the  officers  receiv- 
ing or  collecting  the  same,  daily  into  the  Treasury  of  the  United 
States,  under  the  instructions  of  the  Secretary  of  the  Treasury, 
without  any  abatement  or  deduction  on  account  of  salary,  com- 
pensation, fees,  costs,  charges,  expenses,  or  claims  of  any  descrip- 
tion ;  and  a  certificate  of  such  payment,  stating  the  name  of  the 
depositor  and  the  specific  account  on  which  the  deposit  was  made, 
signed  by  the  treasurer,  assistant- treasurer,  designated  deposi- 
tary, or  proper  officer  of  a  deposit  bank,  shall  be  transmitted  to 
the  (Commissioner  of  Internal  Revenue  :  Provided,  That  in  dis- 
tricts where,  from  the  distance  of  the  officer,  collector,  or  agent 
receiving  or  collecting  such  taxes  and  revenues  from  a  proper 
government  depository,  the  Secretary  of  the  Treasury  may  deem 
it  proper,  he  -may  extend  the  time  for  making  such  payment, 
not  exceeding,  however,  in  any  case  a  period  of  one  month. 

Section  8211. 

The  Secretary  of  the  Treasury  is  authorized  to  designate  one 
or  more  depositories  in  each  state,  for  the  deposit  and  safe-keep- 
ing of  the  money  collected  by  virtue  of  the  internal  revenue 
laws  ;  and  the  receipt  of  the  proper  officer  of  such  depository  to 
a  collector  for  the  money  deposited  by  him  shall  be  a  sufficient 
voucher  for  such  collector  in  the  settlement  of  his  accounts  at  the 
Treasury  Department. 

Section  8212. 

Every  collector  shall,  at  the  expiration  of  each  month  after  he 
commences  his  collections,  transmit  to  the  Commissioner  of  In- 
ternal Revenue  a  statement  of  the  collections  made  by  him  within 
29 
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the  month.  And  every  collector  shall  complete  the  collection  of 
all  sums  assigned  to  him  for  collection,  and  shall  pay  over  the 
same  into  the  Treasury,  and  shall  render  his  accounts  to  tke 
Treasury  Department  as  often  as  he  may  he  required. 

Section  8218. 

It  shall  be  the  duty  of  the  collectors,  in  their  respective  dis- 
tricts, subject  to  the  provisions  of  this  Title,  to  prosecute  for  the 
recovery  of  any  sums  which  may  be  forfeited  by  law.  All  suits 
for  fines,  penalties,  and  forfeitures,  where  not  otherwise  provided 
for,  shall  be  brought  in  the  name  of  the  United  States,  in  any 
proper  form  of  action,  or  by  any  appropriate  form  of  proceeding, 
qui  tarn  or  otherwise,  before  any  circuit  or  district  court  of  the 
United  States,  for  the  district  within  which  said  fine,  penalty,  or 
forfeiture  may  have  been  incurred,  or  before  any  other  court  of 
competent  jurisdiction  ;  and  taxes  may  be  sued  for  and  recovered 
in  the  name  of  the  United  States,  in  any  proper  form  of  action, 
before  any  circuit  or  district  court  of  the  United  States  for  the 
district  within  which  the  liability  to  such  tax  is  incurred,  or 
where  the  party  from  whom  such  tax  is  due  resides  at  the  time 
of  the  commencement  of  the  said  action. 

Section  8214. 

No  suit  for  the  recovery  of  taxes,  or  of  any  fine,  x)enalty,  or 
forfeiture,  shall  be  commenced  unless  the  Commissioner  of  In- 
ternal Revenue  authorizes  or  sanctions  the  proceedings :  Provided^ 
That  in  case  of  any  suit  for  penalties  or  forfeitures  brought  upon 
information  received  from  any  person,  other  than  a  collector  or 
deputy  collector,  the  United  States  shall  not  be  subject  to  any 
costs  of  suit. 

Section  3215. 

It  shall  be  the  duty  of  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  to  establish 
such  regulations,  not  inconsistent  with  law,  for  the  observance 
of  revenue  officers,  district  attorneys,  and  marshals,  respecting 
suits  arising  under  the  internal  revenue  laws  in  which  the  United 
States  is  a  party,  as  may  be  deemed  necessary  for  the  just  re- 
sponsibility of  those  officers  and  the  prompt  collection  of  all 
revenues  and  debts  due  and  accruing  to  the  United  States  under 
such  laws. 
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Secjtion  8216. 

•All  judgments  and  moneys  recovered  or  received  for  taxes, 
costs,  forfeitures,  and  penalties  shall  be  paid  to  collectors  as  in- 
ternal taxes  are  required  to  be  paid. 

Section  8217. 

When  any  collector  fails  either  to  collect  or  to  render  his 
account,  or  to  pay  over  in  the  manner  or  within  the  times  pro- 
vided by  law,  the  First  Comptroller  of  the  Treasury  shall,  imme- 
diately after  evidence  of  such  delinquency,  report  the  same  to 
the  Solicitor  of  the  Treasury,  who  shall  issue  a  warrant  of  dis- 
tress against  such  delinquent  collector,  directed  to  the  marshal 
of  the  district,  expressing  therein  the  amount  with  which  the 
said  collector  is  chargeable,  and  the  sums,  if  any,  which  have 
been  paid  over  by  him,  so  far  as  the  same  are  ascertainable. 
And  the  said  marshal  shall,  himself,  or  by  his  deputy,  imme- 
diately proceed  to  levy  and  collect  the  sum  which  may  remain 
due,  with  five  per  centum  thereon,  and  all  the  expenses  and 
charges  of  collection,  by  distress  and  sale  of  the  goods  and  chat- 
tels, or  any  personal  effects  of  the  delinquent  collector,  giving  at 
least  five  days'  notice  of  the  time  and  place  of  sale,  in  the  manner 
provided  by  law  for  advertising  sales  of  personal  property  on  ex- 
ecution in  the  state  wherein  such  collector  resides.  And  the  bill 
of  sale  of  the  officer  of  any  goods,  chattels,  or  other  personal 
property,  distrained  and  sold  as  aforesaid,  shall  be  conclusive 
evidence  of  title  to  the  purchaser,  and  prima  facie  evidence  of 
the  right  of  the  officer  to  make  such  sale,  and  of  the  correctness 
of  his  proceedings  in  selling  the  same.  And  for  want  of  goods 
and  chattels,  or  other  personal  effects  of  such  collector,  sufficient 
to  satisfy  any  warrant  of  distress,  issued  as  aforesaid,  the  real 
estate  of  such  collector,  or  so  much  thereof  as  may  be  necessary 
for  satisfying  the  said  warrant,  after  being  advertised  for  at  least 
three  weeks  next  before  the  time  of  sale,  in  not  less  than  three 
public  places  in  the  collection-district  and  in  one  newspaper 
printed  in  the  county  or  district,  if  any  there  be,  shall  be  sold  at 
public  auction  by  the  marshal  or  his  deputy.  Upon  such  sale, 
the  marshal  shall  make  and  deliver  to  the  purchaser  of  the 
premises  sold  a  deed  of  conveyance  thereof,  to  be  executed  and 
acknowledged  in  the  manner  and  form  prescribed  by  the  laws  of 
the  state  in  which  said  lands  are  situated,  and  said  deed  so  made 
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Section  8193. 

When  any  property  advertised  for  sale  under  distraint,  as 
aforesaid,  is  of  a  kind  subject  to  tax,  and  the  tax  has  not  been 
paid,  and  the  amount  bid  for  such  property  is  not  equal  to  the 
amount  of  the  tax,  the  collector  may  purchase  the  same  in  behalf 
of  the  United  States  for  an  amount  not  exceeding  the  said  tax. 
All  property  so  purchased  may  be  sold  by  the  collector,  under 
such  regulations  as  may  be  prescribed  by  the  Commissioner  of 
Internal  Revenue.  The  collector  shall  render  to  the  CJommissioner 
a  distinct  account  of  all  charges  incurred  in  such  sales,  and,  in 
case  of  sale,  shall  pay  into  the  Treasury  the  surplus,  if  any  there 
be,  after  defraying  all  lawful  charges  and  fees. 

Section  3193. 

In  any  case  of  distraint  for  the  payment  of  the  taxes  aforesaid, 
the  goods,  chattels,  or  effects  so  distrained  shall  be  restored  to 
the  owner  or  possessor,  if,  prior  to  the  sale,  payment  of  the  amount 
due  is  made  to  the  proper  officer  charged  with  the  collection, 
together  with  the  fees  and  other  charges  ;  but  in  case  of  non- 
payment as  aforesaid,  the  said  officers  shall  proceed  to  sell  the 
said  goods,  chattels,  or  effects  at  public  auction,  and  shall  retain 
from  the  proceeds  of  such  sale  the  amount  demandable  for  the 
use  of  the  United  States,  and  a  commission  of  five  per  centum 
thereon  for  his  own  use,  with  the  fees  and  charges  for  distraint 
and  sale,  rendering  the  overplus,  if  any  there  be,  to  the  person 
who  may  be  entitled  to  receive  the  same. 

Section  3194. 

In  all  cases  of  sale,  as  aforesaid,  the  certificate  of  such  sale  shall 
be  prima  facie  evidence  of  the  right  of  the  officer  to  make  such  sale, 
and  conclusive  evidence  of  the  regularity  of  his  proceedings  in 
making  the  sale,  and  shall  transfer  to  the  purchaser  all  right, 
title,  and  interest  of  such  delinquent  in  and  to  the  property  sold ; 
and  where  such  property  consists  of  stocks,  sa\d  certificate  shall 
be  notice,  when  received,  to  any  corporation,  company,  or  asso- 
ciation of  said  transfer,  and  shall  be  authority  to  such  corporation, 
company,  or  association  to  record  the  same  on  their  books,  and 
records  in  the  same  manner  as  if  transferred  or  assigned  by  the 
party  holding  the  same,  in  lieu  of  any  original  or  prior  certificates, 
which  shall  be  void,  whether  canceled  or  not.     And  said  certif- 
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icates,  where  the  subject  of  sale  is  securities  or  other  evidences 
of  debt,  shall  be  good  and  valid  receipts  to  the  person  holding 
the  same,  as  against  any  person  holding,  or  claiming  to  hold, 
possession  of  such  securities  or  other  evidences  of  debt. 

Section  81d5. 

When  any  property  liable  to  distraint  for  taxes  is  not  divisible, 
so  as  to  enable  the  collector  by  a  sale  of  part  thereof  to  raise  the 
whole  amount  of  the  tax,  with  all  cost,  charges,  and  commissions, 
the  whole  of  such  property  shall  be  sold,  and  the  surplus  of  the 
proceeds  of  the  sale,  after  satisfying  the  tax,  costs,  and  charges, 
shall  be  paid  to  the  person  legally  entitled  to  receive  the  same; 
or,  if  he  cannot  be  found,  or  refuses  to  receive  the  same,  shall  be 
deposited  in  the  Treasury  of  the  United  States,  to  be  there  held 
for  his  use  until  he  makes  application  therefor  to  the  Secretary 
of  the  Treasury,  who,  upon  such  application  and  satisfactory 
proofs  in  support  thereof,  shall,  by  warrant  on  the  Treasury, 
cause  the  same  to  be  paid  to  the  applicant. 

Section  8106. 

When  goods,  chattels,  or  effects  sufficient  to  satisfy  the  taxes 
imposed  upon  any  person  are  not  found  by  the  collector  or  deputy 
collector,  he  is  authorized  to  collect  the  same  by  seizure  and  sale 
of  real  estate. 

Section  8197. 

The  officer  making  the  seizure  mentioned  in  the  preceding  sec- 
tion shall  give  notice  to  the  person  whose  estate  it  is  proposed  to 
sell  by  giv^ing  him  in  hand,  or  leaving  at  his  last  or  usual  place  of 
i.bade,  if  he  has  any  such  within  the  collection-district  where  said 
estate  is  situated,  a  notice,  in  writing,  stating  what  particular 
estate  is  to  be  sc^ld,  describing  the  same  with  reasonable  certainty, 
and  the  time  when  and  place  where  said  officer  proposes  to  sell 
the  same;  which  time  shall  not  be  less  than  twenty  nor  more 
than  forty  days  from  the  time  of  giving  said  notice. 

The  said  officer  shall  also  cause  a  notification  to  the  same  effect 
to  be  published  in  some  newspaper  within  the  county  where  such 
seizure  is  made,  if  any  such  there  be,  and  shall  also  cause  a  like 
notice  to  Ik?  posteil  at  the  post-office  nearest  to  the  estate  seized, 
and  in  two  other  public  places  within  the  county;  and  the  place 
of  said  sale  shall  not  be  more  than  five  miles  distant  from  the 
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estate  seized,  except  by  special  order  of  the  Commissioner  of  In- 
ternal Revenue. 

At  the  time  and  place  appointed,  the  officer  making  such 
seizure  shall  proceed  to  sell  the  said  estate  at  public  auction, 
offering  the  same  at  a  minimum  price,  including  the  expense  of 
making  such  levy,  and  all  charges  for  advertising  and  an  officer's 
fee  of  ten  dollars. 

When  the  real  estate  so  seized  consists  of  several  distinct  tracts 
or  parcels,  the  officer  making  sale  thereof  shall  offer  e6w;h  tract  or 
parcel  for  sale  sep£u:ately,and  shall,  if  he  deem  it  advisable,  ap- 
portion the  expenses,  charges,  and  fees  aforesaid  to  such  several 
tracts  or  parcels,  or  to  any  of  them,  in  estimating  the  minimum 
price  aforesaid. 

If  no  person  offers  for  said  estate  the  amount  of  said  minimum 
price,  the  officer  shall  declare  the  same  to  be  purchased  by  him 
for  the  United  States  ;  otherwise  the  same  shall  be  declared  to  be 
sold  to  the  highest  bidder. 

And  in  case  the  same  shall  be  declared  to  be  purchased  for  the 
United  States,  the  officer  shall  immediately  transmit  a  certifi- 
cate of  the  purchase  to  the  Commissioner  of  Internal  Revenue, 
and,  at  the  proper  time,  as  hereafter  provided,  shall  execute  a 
deed  therefor,  after  its  preparation  and  the  indorsement  of 
approval  as  to  its  form  by  the  United  States  district  attorney  for 
the  district  in  which  the  property  is  situate,  and  shall  without 
delay  cause  the  same  to  be  duly  recorded  in  the  proper  registry 
of  deeds,  and  immediately  thereafter  shall  transmit  such  deed  to 
the  Commissioner  of  Internal  Revenue. 

And  said  sale  may  be  adjourned  from  time  to  time  by  said 
officer  for  not  exceeding  thirty  days  in  all,  if  he  shall  think  it 
advisable  so  to  do.  If  the  amount  bid  shall  not  be  then  and  there 
paid,  the  officer  shall  forthwith  proceed  to  again  sell  said  estate 
in  the  same  manner. 

And  it  is  hereby  provided.  That  all  certificates  of  purchase,  and 
deeds  of  property  purchased  by  the  United  States  under  the 
internal-revenue  laws,  on  sales  for  taxes,  or  under  executions 
issued  from  United  States  courts,  which  now  are,  or  hereafter 
may  be,  found  in  the  office  of  any  collector,  United  States 
marshal,  or  United  States  district  attorney,  shall  be  immediately 
transmitted  by  such  office i*s  respectively  to  the  Commissioner  of 
Internal  Revenue. 

And  it  is  hereby  further  provided  ,  That  for  the  preparation 
and  approval  by  the  United  States  district  attorney  of  each  deed 
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as  above  required,  a  fee  of  five  dollars  shall  be  allowed  to  that 
officer,  to  be  paid  by  the  United  States,  and  which  he  shall  account 
for  in  his  emolument  returns. 

Section  8196. 

Upon  any  sale  of  real  estate,  as  provided  in  the  preceding  sec- 
tion, and  the  payment  of  the  purchase -money,  the  officer  making 
the  seizure  and  sale  shall  give  to  the  purchaser  a  certificate  of 
purchase,  which  shall  set  forth  the  real  estate  purchased,  for 
whose  taxes  the  same  was  sold,  the  name  of  the  purchaser,  and 
the  price  paid  therefor;  and  if  the  said  real  estate  be  not  redeemed 
in  the  manner  and  within  the  time  hereafter  provided,  the  said 
collector  or  deputy  collector  shall  execute  to  the  said  purchaser, 
upon  his  surrender  of  said  certificate,  a  deed  of  the  real  estate 
purchased  by  him  as  aforesaid,  reciting  the  facts  set  forth  in  said 
certificate,  and  in  accordance  with  the  laws  of  the  state  in  which 
such  real  estate  is  situate  upon  the  subject  of  sales  of  real  estate 
under  execution. 

Section  3199. 

The  deed  of  sale  given  in  pursuance  of  the  preceding  section 
shall  be  prima  facie  evidence  of  the  facts  therein  stated ;  and  if 
the  proceedings  of  the  officer  as  set  forth  have  been  substantiaUy 
in  accordance  with  the  provisions  of  law,  shall  be  considered  and 
operate  as  a  conveyance  of  all  the  right,  title,  and  interest  the 
party  delinquent  had  in  and  to  the  real  estate  thus  sold  at  the 
time  the  lien  of  the  United  States  attached  thereto. 

Section  8200. 

Any  collector  or  deputy  collector  may,  for  the  collection  of 
taxes  imposed  upon  any  person,  and  committed  to  him  for  col- 
lection, seize  and  sell  the  lands  of  such  person  situated  in  any 
other  collection -district  within  the  state  in  which  such  officer 
resides;  and  his  proceedings  in  relation  thereto  shall  have  the 
same  effect  as  if  the  same  were  had  in  his  proper  collection- 
district. 

Section  8201. 

Any  person  whose  estate  may  be  proceeded  against  as  aforesaid 
shall  have  the  right  to  pay  the  amount  due,  together  with  the 
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costs  and  charges  thereon,  to  the  collector  or  deputy  collector  at 
any  time  prior  to  the  sale  thereof,  and  all  further  proceedings 
shall  cease  from  the  time  of  such  payment. 

Section  8202. 

The  owners  of  any  real  estate  sold  as  aforesaid,  their  heirs, 
executors,  or  administrators,  or  any  person  having  any  interest 
therein,  or  a  lien  thereon^  or  any  person  in  their  behalf,  shall  be 
permitted  to  redeem  the  land  sold,  or  any  particular  tract  there- 
of, at  any  time  within  one  year  after  the  sale  thereof,  upon  pay- 
ment to  the  purchaser,  or,  in  case  he  cannot  be  found  in  the 
county  in  which  the  land  to  be  redeemed  is  situate,  then  to  the 
collector  of  the  district  in  which  the  land  is  sitiiate,  for  the  use 
of  the  purchaser,  his  heirs,  or  assigns,  the  amount  paid  by  the 
said  purchaser  and  interest  thereon  at  the  rate  of  twenty  per 
centum  per  annum. 

Section  3203. 

It  shall  be  the  duty  of  every  collector  to  keep  a  record  of  all 
sales  of  land  made  in  his  collection-district,  whether  by  himself 
or  his  deputies,  or  by  another  collector,  in  which  shall  be  set 
forth  the  tax  for  which  any  such  sale  was  made,  the  dates  of 
seizure  and  sale,  the  name  of  the  party  assessed  and  all  proceed- 
ings in  making  said  sale,  amount  of  fees  and  expenses,  the  name 
of  the  purchaser,  and  the  date  of  the  deed  ;  and  said  record  shall 
be  certified  by  the  officer  making  the  sale. 

And  on  or  before  the  fifth  day  of  each  succeeding  month  he 
shall  transmit  a  copy  of  such  record  of  the  preceding  month  to 
the  Commissioner  of  Internal  Revenue. 

And  it  shall  be  the  duty  of  every  deputy  making  sale,  as  afore- 
said, to  return  a  statement  of  all  his  proceedings  to  the  collector, 
and  to  certify  the  record  thereof. 

In  case  of  the  death  or  removal  of  the  collector,  or  the  expira- 
tion of  his  term  of  office  from  any  other  cause,  said  record  shall 
be  delivered  to  his  successor  in  office; 

And  a  copy  of  every  such  record,  certified  by  the  collector, 
shall  be  evidence  in  any  court  of  the  truth  of  the  facts  therein 
stated. 

Section  3204. 

When  any  lands  sold,  as  aforesaid,  are  redeemed  as  heretofore 
provided,  the  collector  shall  make  entry  of  the  fact  upon  the  reo 
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ord  mentioned  in  the  preceding  section,  and  the  said  entry  shall 
be  evidence  of  such  redemption. 

Section  8205. 

Whenever  any  property,  personal  or  real,  which  is  seized  and 
sold  by  virtue  of  the  foregoing  provisions,  is  not  sufficient  to 
satisfy  the  claim  of  the  United  States  for  which  distraint  or 
seizure  is  made,  the  collector  may,  thereafter,  and  as  often  as 
the  same  may  be  necessary,  proceed  to  seize  and  sell,  in  like 
manner,  any  other  property  liable  to  seizure  of  the  person  agains^ 
whom  such  claim  exists,  until  the  amount  due  from  him,  together 
with  all  expenses,  is  fully  paid. 

Section  8206. 

The  Commissioner  of  Internal  Revenue  shall  by  regulation 
determine  the  fees  and  charges  to  be  allowed  in  all  cases  of 
distraint  and  other  seizures  ;  and  shall  have  power  to  determine 
whether  any  expense  incurred  in  making  any  distraint  or  seizure 
was  necessary. 

SEcmoN  3207. 

In  any  case  where  there  has  been  a  refusal  or  neglect  to  pay 
any  tax,  and  it  has  become  necessary  to  seize  and  sell  real  estate 
to  satisfy  the  same,  the  CJommissioner  of  Internal  Revenue  may 
direct  a  bill  in  chancery  to  be  filed,  in  a  district  or  circuit  court 
of  the  United  States,  to  enforce  the  lien  of  the  United  States  for 
tax  upon  any  real  estate,  or  to  subject  any  real  estate  owned  by 
the  delinquent,  or  in  which  he  has  any  right,  title,  or  interest,  to 
the  payment  of  such  tax.  All  persons  having  liens  upon  or 
claiming  any  interest  in  the  real  estate  sought  to  be  subjected  as 
aforesaid  shall  be  made  parties  to  such  proceedings,  and  be 
brought  into  court  as  provided  in  other  suits  in  chancery  therein. 
And  the  said  court  shall,  at  the  term  next  after  the  parties  have 
been  duly  notified  of  the  proceedings,  unless  otherwise  ordered 
by  the  court,  proceed  to  adjudicate  all  matters  involved  therein, 
and  finally  determine  the  merits  of  all  claims  to  and  liens  upon 
the  real  estate  in  question,  and,  in  all  ctises  where  a  claim  or 
interest  of  the  United  States  therein  is  established,  shall  decree 
a  sale  of  such  real  estate,  by  the  proper  officer  of  the  court,  and 
a  distribution  of  the  proceeds  of  such  sale  according  to  the  find- 
ings of  the  court  in  respect  to  the  interests  of  the  parties  and  of 
the  United  States. 
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Section  8208. 

The  Commissioner  of  Internal  Revenue  shall  have  charge  of  all 
real  estate  which  is  now  or  shall  become  the  propeity  of  the 
United  States  by  judgment  of  forfeiture  under  the  internal 
revenue  laws,  or  which  has  been  or  shall  be  assigned,  set  off,  or 
conveyed  by  purchase  or  otherwise  to  the  United  States  in  pay- 
ment of  debts  or  penalties  arising  under  the  laws  relating  to  in- 
ternal revenue,  or  which  has  been  or  shall  be  vested  in  the 
United  States  by  mortgage  or  other  security  for  the  payment  of 
such  debts  and  of  all  trusts  created  for  the  use  of  the  United 
States  in  payment  of  such  debts  due  them ; 

And,  with  the  approval  of  the  Secretary  of  the  Treasury,  may, 
at  public  vendue,  and  upon  not  less  than  twenty  days'  notice, 
sell  and  dispose  of  all  real  estate  owned  or  held  by  the  United 
States  aforesaid. 

And  until  such  sale  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  may  lease 
such  real  estate  owned  as  aforesaid  on  such  terms  and  for  such 
period  as  they  shall  deem  expedient. 

And  in  cases  where  real  estate  has  or  may  become  the  property 
of  the  United  States  by  conveyance  or  otherwise,  in  payment  of 
or  as  security  for  a  debt  arising  under  the  laws  relating  to  inter- 
nal revenue,  and  such  debt  shall  have  been  paid,  together  with 
the  interest  thereon,  at  the  rate  of  one  per  centum  per  month, 
to  the  United  States,  within  two  years  from  the  date  of  the 
acquisition  of  such  real  estate,  it  shall  be  lawful  for  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval  of  the  Secretary 
of  the  Treasury,  to  release  by  deed,  or  otherwise  convey  such 
real  estate  to  the  debtor  from  whom  it  was  taken,  or  to  his  heirs 
or  other  legal  representatives. 

Section  3209. 

Whenever  a  collector  has  on  any  list  returned  to  him  the  name 
of  any  person  not  within  his  collection-district  who  is  liable  to 
tax,  or  of  any  person  so  liable  who  has,  in  the  collection-district 
in  which  he  resides,  no  sufficient  property  subject  to  seizure  or 
distraint,  from  which  the  money  due  for  tax  can  be  collected, 
such  collector  shall  transmit  a  statement  containing  the  name  of 
the  person  liable  to  such  tax,  with  the  amount  and  nature  there- 
of, duly  certified  under  his  hand,  to  the  collector  of  any  district 
to  which  said  person  shall  have  removed,  or  in  which  he  shall 
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have  property,  real  or  personal,  liable  to  be  seized  and  sold  for 
tax.  And  the  collector  to  whom  the  said  certified  statement  is 
transmitted  shall  proceed  to  collect  the  said  tax  in  the  same  way 
as  if  the  name  of  the  person  and  objects  of  tax  contained  in  the 
said  certified  statement  were  on  any  list  of  his  own  collection- 
district  ;  and  he  shall,  upon  receiving  said  certified  statement  as 
aforesaid,  transmit  his  receipt  for  it  to  the  collector  sending  the 
same  to  him. 

Section  8210. 

The  gross  amount  of  all  taxes  and  revenues  received  or  col- 
lected by  virtue  of  this  Title,  or  of  any  law  hereafter  enacted 
providing  internal  revenue,  shall  be  paid,  by  the  officers  receiv- 
ing or  collecting  the  same,  daily  into  the  Treasury  of  the  United 
States,  under  the  instructions  of  the  Secretary  of  the  Treasury, 
without  any  abatement  or  deduction  on  account  of  salary,  com- 
pensation, fees,  costs,  charges,  expenses,  or  claims  of  any  descrip- 
tion ;  and  a  certificate  of  such  payment,  stating  the  name  of  the 
depositor  and  the  specific  account  on  which  the  deposit  was  made, 
signed  by  the  treasurer,  assistant- treasurer,  designated  deposi- 
tary, or  proper  officer  of  a  deposit  bank,  shall  be  transmitted  to 
the  Commissioner  of  Internal  Revenue  :  Provided,  That  in  dis- 
tricts where,  from  the  distance  of  the  officer,  collector,  or  agent 
receiving  or  collecting  such  taxes  and  revenues  from  a  proper 
government  depository,  the  Secretary  of  the  Treasury  may  deem 
it  proper,  he  may  extend  the  time  for  making  such  payment, 
not  exceeding,  however,  in  any  case  a  period  of  one  month. 

Section  8211. 

The  Secretary  of  the  Treasury  is  authorized  to  designate  one 
or  more  depositories  in  each  state,  for  the  deposit  and  safe-keep- 
ing of  the  money  collected  by  virtue  of  the  internal  revenue 
laws  ;  and  the  receipt  of  the  proper  officer  of  such  deiK)sitory  to 
a  collector  for  the  money  deposited  by  him  shall  be  a  sufficient 
voucher  for  such  collector  in  the  settlement  of  his  accounts  at  the 
Treasury  Department. 

Section  8212. 

Every  collector  shall,  at  the  expiration  of  each  month  after  he 
commences  his  collections,  transmit  to  the  Commissioner  of  In- 
ternal Revenue  a  statement  of  the  collections  made  by  him  within 
29 
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the  month.  And  every  collector  shall  complete  the  collection  of 
all  sums  assigned  to  him  for  collection,  and  shall  pay  over  the 
same  into  the  Treasury,  and  shall  render  his  accounts  to  tke 
Treasury  Department  as  often  as  he  may  be  required. 

Skction  8218. 

It  shall  be  the  duty  of  the  collectors,  in  their  respective  dis- 
tricts, subject  to  the  provisions  of  this  Title,  to  prosecute  for  the 
recovery  of  any  sums  which  may  be  forfeited  by  law.  All  suits 
for  fines,  penalties,  and  forfeitures,  where  not  otherwise  provided 
for,  shall  be  brought  in  the  name  of  the  United  States,  in  any 
proper  form  of  action,  or  by  any  appropriate  form  of  proceeding, 
qui  tarn  or  otherwise,  before  any  circuit  or  district  court  of  the 
United  States,  for  the  district  within  which  said  fine,  penalty,  or 
forfeiture  may  have  been  incurred,  or  before  any  other  court  of 
competent  jurisdiction  ;  and  taxes  may  be  sued  for  and  recovered 
in  the  name  of  the  United  States,  in  any  proper  form  of  action, 
before  any  circuit  or  district  court  of  the  United  States  for  the 
district  within  which  the  liability  to  such  tax  is  incurred,  or 
where  the  party  from  whom  such  tax  is  due  resides  at  the  time 
of  the  commencement  of  the  said  action. 

Section  8214. 

No  suit  for  the  recovery  of  taxes,  or  of  any  fine,  penalty,  or 
forfeiture,  shall  be  commenced  unless  the  Commissioner  of  In- 
ternal Revenue  authorizes  or  sanctions  the  proceedings :  Provided, 
That  in  case  of  any  suit  for  penalties  or  forfeitures  brought  upon 
information  received  from  any  person,  other  than  a  collector  or 
deputy  collector,  the  United  States  shall  not  be  subject  to  any 
costs  of  suit. 

Section  3215. 

It  shall  be  the  duty  of  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  to  establish 
such  regulations,  not  inconsistent  with  law,  for  the  observance 
of  revenue  officers,  district  attorneys,  and  marshals,  respecting 
suits  arising  under  the  internal  revenue  laws  in  which  the  United 
States  is  a  party,  as  may  be  deemed  necessary  for  the  just  re- 
sponsibility of  those  officers  and  the  prompt  collection  of  all 
revenues  and  debts  due  and  accruing  to  the  United  States  under 
such  laws. 
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Section  8216. 

•All  judgments  and  moneys  recovered  or  received  for  taxes, 
costs,  forfeitures,  and  penalties  shall  be  paid  to  collectors  as  in- 
ternal taxes  are  required  to  be  paid. 

Section  8217. 

When  any  collector  fails  either  to  collect  or  to  render  his 
account,  or  to  pay  over  in  the  manner  or  within  the  times  pro- 
vided by  law,  the  First  Comptroller  of  the  Treasury  shall,  inmie- 
diately  after  evidence  of  such  delinquency,  report  the  same  to 
the  Solicitor  of  the  Treasury,  who  shall  issue  a  warrant  of  dis- 
tress against  such  delinquent  collector,  directed  to  the  marshal 
of  the  district,  expressing  therein  the  amount  with  which  the 
said  collector  is  chargeable,  and  the  sums,  if  any,  which  have 
been  paid  over  by  him,  so  far  as  the  same  are  ascertainable. 
And  the  said  marshal  shall,  himself,  or  by  his  deputy,  imme- 
diately proceed  to  levy  and  collect  the  sum  which  may  remain 
due,  with  five  per  centum  thereon,  and  all  the  expenses  and 
charges  of  collection,  by  distress  and  sale  of  the  goods  and  chat- 
tels, or  any  personal  effects  of  the  delinquent  collector,  giving  at 
least  five  days'  notice  of  the  time  and  place  of  sale,  in  the  manner 
provided  by  law  for  advertising  sales  of  personal  property  on  ex- 
ecution in  the  state  wherein  such  collector  resides.  And  the  bill 
of  sale  of  the  officer  of  any  goods,  chattels,  or  other  personal 
property,  distrained  and  sold  as  aforesaid,  shall  be  conclusive 
evidence  of  title  to  the  purchaser,  and  prima  facie  evidence  of 
the  right  of  the  officer  to  make  such  sale,  and  of  the  correctness 
of  his  proceedings  in  selling  the  same.  And  for  want  of  goods 
and  chattels,  or  other  personal  effects  of  such  collector,  sufficient 
to  satisfy  any  warrant  of  distress,  issued  as  aforesaid,  the  real 
estate  of  such  collector,  or  so  much  thereof  as  may  bo  necessary 
for  satisfying  the  said  warrant,  after  being  advertised  for  at  least 
three  weeks  next  before  the  time  of  sale,  in  not  less  than  three 
public  places  in  the  collection-district  and  in  one  newspaper 
printed  in  the  county  or  district,  if  any  there  be,  shall  be  sold  at 
public  auction  by  the  marshal  or  his  deputy.  Upon  such  sale, 
the  marshal  shall  make  and  deliver  to  the  purchaser  of  the 
premises  sold  a  deed  of  conveyance  thereof,  to  be  executed  and 
acknowledged  in  the  manner  and  form  prescribed  by  the  laws  of 
the  state  in  which  said  lands  are  situated,  and  said  deed  so  made 
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Bhall  invest  the  purchaser  with  all  the  title  and  interest  of  the 
defendant  named  in  said  warrant,  existing  at  the  time  of  the 
seizure  thereof.  And  all  moneys  that  may  remain  of  the  pro- 
ceeds of  such  sale  of  personal  or  real  property,  after  satisfying 
the  said  warrant  of  distress,  and  paying  the  reasonable  costs  and 
charges  of  sale,  shall  be  returned  to  the  proprietor  of  the  property- 
sold  as  aforesaid. 

Section  3218. 

Every  collector  shall  be  charged  with  the  whole  amount  of 
taxes,  whether  contained  in  lists  transmitted  to  him  by  the  Com- 
missioner of  Internal  Revenue,  or  by  other  collectors,  or  deliv- 
ered to  him  by  his  predecessor  in  office,  and  with  the  additions 
thereto,  with  the  par  value  of  all  stamps  deposited  with  him,  and 
with  all  moneys  collected  for  penalties,  forfeitures,  fees,  or  costs; 
and  he  shall  be  credited  with  all  payments  into  the  Treasury- 
made  as  provided  by  law,  with  all  stamps  returned  by  him  un- 
canceled to  the  Treasury,  and  with  the  amount  of  taxes  con- 
tained in  the  lists  transmitted  in  the  manner  heretofore  provided 
to  other  collectors,  and  by  them  receipted  as  aforesaid;  also  with 
the  amount  of  the  taxes  of  such  persons  as  may  have  absconded, 
or  become  insolvent,  prior  to  the  day  when  the  tax  ought,  ac- 
cording to  the  provisions  of  law,  to  have  been  collected,  and  with 
all  uncollected  taxes  transferred  by  him  or  by  his  deputy  acting 
as  collector  to  his  successor  in  office  :  Provided^  That  it  shall  be 
proved  to  the  satisfaction  of  the  Commissioner  of  Internal  Rev- 
enue, who  shall  certify  the  facts  to  the  First  Comptroller  of  the 
Treasury,  that  duo  diligence  was  used  by  the  collector.  And 
each  collector  shall  also  be  credited  with  the  amount  of  all  prop- 
erty purchased  by  him  fur  the  use  of  the  United  States,  provided 
he  faithfidly  account  for  and  pay  over  the  proceeds  thereof  upon 
a  resale  of  the  same  as  required  by  law. 

Section  3219. 

In  the  case  of  the  death,  resignation,  or  removal  of  any  col- 
lector, all  lists  and  accounts  of  taxes  uncollected  shall  be  trans- 
ferred to  his  successor  in  office  as  soon  as  such  successor  is 
appointed  and  qualified,  and  it  shall  be  the  duty  of  such  successor 

to  collect  the  same. 

Section  3220. 

The  Commissioner  of  Internal  Revenue,  subject  to  regulations 
prescribed  by  the  Secretary  of  the  Treasury,  is  authorized,  on 
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appeal  to  him  made,  to  remit,  refund,  and  pay  back  all  taxes 
erroneously  or  illegally  assessed  or  collected,  all  penalties  col- 
lected without  authority,  and  all  taxes  that  appear  to  be  un- 
justly assessed  or  excessive  in  amount,  or  in  any  manner 
wrongfully  collected;  also  to  repay  to  any  collector  or  deputy 
collector  the  full  amount  of  such  sums  of  money  as  may  be  re- 
covered against  him,  in  any  court,  for  any  internal  taxes  col- 
lected by  him,  with  the  cost  and  expenses  of  suit;  also  all 
damages  and  costs  recovered  against  any  assessor,  assistant 
assessor,  collector,  deputy  collector,  or  inspector,  in  any  suit 
brought  against  him  by  reason  of  anything  done  in  the  due  per- 
formance of  his  official  duty  :  Provided^  That  where  a  second 
assessment  is  made  in  case  of  a  list,  statement,  or  return  which 
in  the  opinion  of  the  collector  or  deputy  collector  was  false  or 
fraudulent,  or  contained  any  imderstatement  or  imdervaluation, 
such  assessment  shall  not  be  remitted,  nor  shall  taxes  collected 
under  such  assessment  be  refunded,  or  paid  back,  imless  it  is 
proved  that  said  list,  statement,  or  return  was  not  false  or 
fraudulent,  and  did  not  contain  any  understatement  or  under- 
valuation. 

Section  8221. 

The  Secretary  of  the  Treasury,  upon  the  production  to  him  of 
satisfactory  proof  of  the  actual  destruction  by  accidental  fire  or 
other  casualty,  and  without  any  fraud,  collusion,  or  negligence  of 
the  owner  thereof,  of  any  distilled  spirits,  while  the  same  re- 
mained in  the  custody  of  any  officer  of  internal  revenue  in  any 
distillery  warehouse,  or  bonded  warehouse  of  the  United  States, 
and  before  the  tax  thereon  has  been  paid,  may  abate  the  amount 
of  internal  taxes  accruing  thereon,  and  may  cancel  any  ware- 
house bond,  or  enter  satisfaction  thereon,  in  whole  or  in  part,  as 
the  case  may  be.  And  if  such  taxes  have  been  collected  since  the 
destruction  of  said  spirits,  the  said  Secretary  shall  refund  the 
some  to  the  owners  thereof  out  of  any  moneys  in  the  Treasury 
not  otherwise  appropriated.  And  when  any  distiUed  spirits  are 
hereafter  destroyed  by  accidental  fire  or  other  casualty,  without 
any  fraud,  collusion,  or  negligence  of  the  owner  thereof,  after  the 
same  should  have  been  drawn  off  by  the  ganger  and  placed  in  the 
distillery- warehouse  provided  by  law,  no  tax  shall  be  collected  on 
such  spirits  so  destroyed,  or  if  collected,  it  shall  be  refunded  upon 
the  production  of  satisfactory  proof  that  the  spirits  were  destroyed 
as  herein  specified. 
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Section  8222. 

The  preceding  section  shall  take  effect  in  all  cases  of  loss  or  de- 
struction of  distilled  spirits  as  aforesaid  which  have  occiirred 
since  January  one,  eighteen  hundred  and  sixty-eight. 

Section  3228. 

When  the  owners  of  distilled  spirits  in  the  cases  provided  for 
hy  the  two  preceding  sections  may  be  indemnified  against  such 
tax  by  a  valid  claim  of  insurance,  for  a  sum  greater  than  the 
actual  value  of  the  distilled  spirits  before  and  without  the  tax 
being  paid,  the  tax  shall  not  be  remitted  to  the  extent  of  such 
insurance. 

Section  8224. 

No  suit  for  the  purpose  of  restraining  the  assessment  or  collec- 
tion of  cmy  tax  shall  be  maintained  in  any  court. 

Section  8225. 

When  the  second  assessment  is  made  in  case  of  any  list,  state- 
ment, or  return,  which  in  the  opinion  of  the  collector  or  deputy 
collector  was  false  or  fraudulent,  or  contained  any  understate- 
ment or  undervaluation,  no  taxes  collected  under  such  assess- 
ment shall  be  recovered  by  any  suit,  unless  it  is  proved  that  the 
said  list,  statement,  or  return  was  not  false  nor  fraudulent,  and 
did  not  contain  any  understatement  or  undervaluation. 

Section  3226. 

No  suit  shall  be  maintained  in  any  court  for  the  recovery  of  an 
internal  tax  alleged  to  have  been  erroneously  or  illegally  assessed 
or  collected,  or  of  any  penalty  claimed  to  have  been  collected 
without  authority,  or  of  any  sum  alleged  to  have  been  excessive 
or  in  any  manner  wrongfully  collected,  until  appeal  shall  have 
been  duly  made  to  the  Commissioner  of  (the)  Internal  Revenue, 
according  to  the  provisions  of  law  in  that  regard,  and  the  regula- 
tions of  the  Secretary  of  the  Treasury  established  in  pursuance 
thereof,  and  a  decision  of  the  Commissioner  lias  been  had  there- 
in  :  Provided,  That  if  such  decision  is  delayed  more  than  six 
months  from  the  date  of  such  appeal,  then  the  said  suit  may  bo 
brought,  without  first  having  a  decision  of  the  Commissioner  at 
any  time  within  the  period  limited  in  the  next  section. 
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Section  8227. 

No  suit  or  proceeding  for  the  recovery  of  any  internal  tax  al- 
leged to  have  been  erroneously  or  illegally  assessed  or  collected, 
or  of  any  penalty  alleged  to  have  been  collected  without  authority, 
or  of  any  sum  alleged  to  have  been  excessive  or  in  any  manner 
wrongfully  collected,  shall  be  maintained  in  any  court,  unless  the 
same  is  brought  within  two  years  next  after  the  cause  of  action 
accrued :  Provided^  That  actions  for  such  claims  which  accrued 
prior  to  June  six,  eighteen  hundred  and  seventy-two,  may  be 
brought  within  one  year  from  said  date;  and  that  where  any 
such  claim  was  pending  before  the  Commissioner,  as  provided  in 
the  preceding  section,  an  action  thereon  may  be  brought  within 
one  year  after  such  decision  and  not  after.  But  no  right  of  ac- 
tion which  was  already  barred  by  any  statute  on  the  said  date 
shall  be  revived  by  this  section. 

Section  8228. 

All  claims  for  the  refunding  of  any  internal  tax  alleged  to  have 
been  erroneously  or  illegally  assessed  or  collected,  or  of  any  pen- 
alty alleged  to  have  been  collected  without  authority,  or  of  any 
sum  alleged  to  have  been  excessive  or  in  any  manner  wrongfully 
collected,  must  be  presented  to  the  Commissioner  of  Internal 
Revenue  within  two  years  next  after  the  cause  of  action  accrued: 
Provided,  That  claims  which  accrued  prior  to  June  six,  eighteen 
hundred  and  seventy-two,  may  be  presented  to  the  Commissioner 
at  any  time  within  one  year  from  said  date.  But  nothing  in  this 
section  shall  be  construed  to  revive  any  right  of  action  which 
was  already  barred  by  any  statute  on  that  date. 

Section  8229. 

The  Commissioner  of  Internal  Revenue,  with  the  advice  and 
consent  of  the  Secretary  of  the  Treasury,  may  compromise  any 
civil  or  criminal  case  arising  under  the  internal  revenue  laws  in- 
stead of  commencing  suit  thereon;  and,  with  the  advice  and  con- 
sent of  the  said  Secretary,  and  the  recommendation  of  the  Attor- 
ney-General, he  may  compromise  any  case  after  suit  thereon  has 
been  conmienced.  Whenever  a  compromise  is  made  in  any  case 
there  shall  be  placed  on  file  in  the  office  of  the  Commissioner  the 
opinion  of  the  Solicitor  of  Internal  Revenue,  or  of  the  officer  act- 
ing as  such,  with  his  reasons  therefor,  with  a  statement  of  the 
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amount  of  tax  assessed,  the  amount  of  additional  tax  or  pmialty 
mposed  by  law  in  consequence  of  the  neglect  or  delinquency  of 
the  person  against  whom  the  tax  is  assessed,  and  the  amount 
actually  paid  in  accordance  with  the  terms  of  the  compromise. 

SBcnoN  8280. 

No  discontinuance  or  noUe  prosequi  of  any  prosecution  tinder 
section  three  thousand  two  hundred  and  fifty-seven  shall  be 
allowed  without  the  permission  in  writing  of  the  Secretary  of  the 
Treasury  and  the  Attomey-Gteneral. 

Section  8231. 

It  shall  be  lawful  for  any  court  in  which  any  suit  or  criminal 
proceeding  arising  under  the  internal  revenue  laws  may  be  pend- 
ing, to  continue  the  same  at  any  stage  thereof,  for  good  cause 
shown  on  motion  by  the  district  attorney. 
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REVISED  STATUTES. 

Supplemental  Sections  Relating  to  Internal  Revenue. 

Section  8140. 

The  word  **  State,"  when  used  in  this  Title,  shall  be  construed 
to  include  the  Temtories  and  the  District  of  Columbia,  where 
such  construction  is  necessary  to  carry  out  its  provisions.  And 
where  not  otherwise  distinctly  expressed  or  manifestly  incompat- 
ible with  the  intent  thereof,  the  word  **  person,"  as  used  in  this 
Title,  shall  be  construed  to  mean  and  include  a  partnei*ship,  as- 
sociation, company,  or  corporation,  as  well  as  a  natural  person. 

Section  8162. 

Every  collector  of  internal  revenue  and  every  superintendent 
of  exports  and  drawbacks  is  authorized  to  administer  such  oaths 
and  to  certify  to  such  papers  as  may  be  necessary  under  any 
regulation  prescribed  under  the  authority  of  the  internal  revenue 
laws. 

Section  8165. 

Every  collector,  deputy  collector,  and  inspector  is  authorized 
to  administer  oaths  and  to  take  evidence  touching  any  part  of 
the  administration  of  the  internal  revenue  laws  with  which  he 
is  charged,  or  where  such  oaths  and  evidence  are  authorized  by 
law  or  regulation  authorized  by  law  to  be  taken. 

Section  8166. 

Any  officer  of  internal  revenue  may  be  specially  authorized  by 
the  Commissioner  of  Internal  Revenue  to  seize  any  property 
which  may  by  law  be  subject  to  seizure,  and  for  that  purpose 
sucli  officer  shall  have  all  the  power  conferred  by  law  upon  col- 
lectors ;  and  such  special  authority  shall  be  limited  in  respect  of 
time,  place,  and  kind  and  class  of  property,  as  the  Commissioner 
may  specify :  Provided,  That  no  coUector  shall  be  detailed  or 
authorized  to  discharge  any  duty  imposed  by  law  upon  any  other 
collector. 
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SBcnoN  8169. 

Every  officer  or  agent  appointed  and  acting  under  the  author- 
ity of  any  revenue  law  of  the  United  States — 

First.  Who  is  guilty  of  any  extortion  or  willful  oppression 
under  color  of  law ;  or, 

Second.  Who  knowingly  demands  other  or  greater  sums  than 
are  authorized  by  law,  or  receives  any  fee,  compensation,  or 
reward,  except  as  by  law  prescribed,  for  the  performance  of  any 
duty;  or. 

Third.  Who  willfully  neglects  to  perform  any  of  the  duties 
enjoined  on  him  by  law;  or, 

Fourth.  Who  conspires  or  colludes  with  any  other  person  to 
defraud  the  United  States;  or. 

Fifth.  Who  makes  opportunity  for  any  person  to  defraud  the 
United  States;  or. 

Sixth.  Who  does  or  omits  to  do  any  act  with  intent  to  enable 
any  other  person  to  defraud  the  United  States ;  or, 

Seventh.  Who  negligently  or  designedly  permits  any  viola- 
tion of  the  law  by  any  other  person ;  or. 

Eighth.  Who  makes  or  signs  any  false  entry  in  any  book,  or 
makes  or  signs  any  false  certificate  or  return,  in  any  case  where 
he  is  by  law  or  regulation  required  to  make  any  entry,  certificate, 
or  return;  or. 

Ninth.  Who,  having  knowledge  or  information  of  the  viola- 
tion of  any  revenue  law  by  any  person,  or  of  fraud  committed  by 
any  person  against  the  United  States  under  any  revenue  law, 
fails  to  report,  in  writing,  such  knowledge  or  information  to  his 
next  superior  officer  and  to  the  Commissioner  of  Internal  Rev- 
enue; or, 

Tenth.  Who  demands,  or  accepts,  or  attempts  to  collect,  directly 
or  indirectly,  as  payment  or  gift,  or  otherwise,  any  sum  of  money 
or  other  thing  of  value  for  the  compromise,  adjustment,  or  set- 
tlement, of  any  charge  or  complaint  for  any  violation  or  alleged 
violation  of  law,  except  as  expressly  authorized  by  law  so  to  do, 
shall  be  dismissed  from  office,  and  shall  be  held  to  be  guilty  of  a 
misdemeanor,  and  shall  be  fined  not  less  than  one  thousand  dol- 
lars nor  more  than  five  thousand  dollars,  and  be  imprisoned  not 
less  than  six  months  nor  more  than  three  years.  The  court  shall 
also  render  judgment  against  the  said  officer  or  agent  for  the 
amount  of  damages  sustained  in  favor  of  the  party  injured,  to  be 
collected  by  execution.  One-half  of  the  fine  so  imposed  shall  be 
for  the  use  of  the  United  States,  and  the  other  half  for  the  use  of 
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the  informer,  who  shall  be  ascertained  by  the  judgment  of  the 
court. 

Bbction  8171. 

If  any  officer  appointed  under  and  by  virtue  of  any  act  to 
provide  internal  revenue,  or  any  person  acting  under  or  by  au- 
thority of  any  such  officer,  shall  receive  any  injury  to  his  person 
or  property,  for  or  on  account  of  any  act  by  him  done,  under 
any  law  of  the  United  States  for  the  collection  of  taxes,  he  shall 
be  entitled  to  maintain  suit  for  damage  therefor,  in  the  circuit 
court  of  the  United  States,  in  the  district  wherein  the  party 
doing  the  injury  may  reside  or  shall  be  found. 

Section  8447. 

Whenever  the  mode  or  time  of  assessing  or  collecting  any  tax 
which  is  imposed  is  not  provided  for,  the  Commissioner  of 
Internal  Revenue  may  establish  the  same  by  regulation.  He 
may  also  make  all  such  regulations,  not  otherwise  provided  for, 
as  may  have  become  necessary  by  reason  of  any  alteration  of 
law  in  relation  to  internal  revenue. 

Section  84(t2. 

The  several  judges  of  the  circuit  and  district  courts  of  the 
United  States,  and  commissioners  of  the  circuit  courts,  may, 
within  their  respective  jurisdictions,  issue  a  search-warrant, 
authorizing  any  internal  revenue  officer  to  search  any  premises 
within  the  same,  if  such  officer  makes  oath  in  writing  that  he 
has  reason  to  believe,  and  does  believe,  that  a  fraud  upon  the 
revenue  has  been  or  is  being  committed  upon  or  by  the  use  of 
the  said  premises. 
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ACT  OF  AUGUST  28,  1894. 

An  Act  to  Reduce  Taxation,  to  Provide  Revenue  for  the  GK>VEaN- 

ment,  and  for  other  purposes. 

Section  27. 

That  from  and  after  the  first  day  of  January,  eighteen  hundred 
and  ninety-five,  and  until  the  first  day  of  January,  nineteen 
hundred,  there  shall  he  assessed,  levied,  collected,  and  paid 
cuinually  upon  the  gains,  profits,  and  income  received  in  the 
preceding  calendar  year  by  every  citizen  of  the  United  States, 
whether  residing  at  home  or  abroad,  and  every  person  residing 
therein,  whether  said  gains,  profits,  or  income  be  derived  from 
any  kind  of  property,  rfi^,  interest,  dividends,  or  salajieB,  or 
from  any  profession,  trade,  employment,  or  vocation  earned  on 
in  the  United  States  or  elsewhere,  or  from  any  other  source  what- 
ever, a  tax  of  two  per  centum  on  the  amount  so  derived  over  and 
above  folir  thousand  dollars,  and  a  like  tax  shall  be  levied,  col- 
lected, and  paid  annually  upon  the  gains,  profits,  and  income 
from  all  property  owned  £uid  of  every  business,  trade,  or  pro- 
fession carried  on  in  the  United  States  by  persons  residing 
without  the  United  States.  And  the  tax  herein  provided  for  shall 
be  assessed,  by  the  Commissioner  of  Internal  Revenue,  and  col- 
lected and  paid  upon  the  gains,  profits,  and  income  for  the  year 
ending  the  thirty -first  day  of  December  next  preceding  the  time 
for  levying,  collecting,  and  paying  said  tax. 

Section  28. 

That  in  estimating  the  gains,  profits,  and  income  of  any  person 
there  shall  be  included  all  income  derived  from  interest  upon 
notes,  bonds,  and  other  securities,  except  such  bonds  of  the 
United  States  the  principal  and  interest  of  which  are  by  the  law 
of  their  issuance  exempt  from  all  Federal  taxation;  profits 
realized  within  the  year  from  sales  of  real  estate  purchased  within 
two  years  previous  to  the  close  of  the  year  for  which  income  is 
estimated;  interest  received  or  accrued  upon  all  notes,  bonds, 
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mortgages,  or  other  forms  of  indebtedness  bearing  interest, 
whether  paid  or  not,  if  good  and  collectible,  less  the  interest 
which  has  become  due  from  said  person  or  which  has  been  paid 
by  him  during  the  year;  the  amount  of  all  premium  on  bonds, 
notes,  or  coupons;  the  amount  of  sales  of  live  stock,  sugar,  cotton, 
wool,  butter,  cheese,  pork,  beef,  mutton,  or  other  meats,  hay,  and 
grain,  or  other  vegetable  or  other  productions,  being  the  growth 
or  produce  of  the  estate  of  such  person,  less  the  amount  expended 
in  the  purchase  or  production  of  said  stock  or  produce,  and  not 
including  any  part  thereof  consumed  directly  by  the  family ; 
money  and  the  value  of  all  personal  property  acquired  by  gift  or 
inheritance;  all  other  gains,  profits,  £Uid  income  derived  from 
any  source  whatever  except  that  portion  of  the  salcwy,  compen- 
sation, or  pay  received  for  services  in  the  civil,  military,  naval, 
or  other  service  of  the  United  States,  including  Senators,  Repre- 
sentatives, and  Delegates  in  Congress,  from  which  the  tax  has 
beep  deducted,  and  except  that  portion  of  any  salsu'y  upon  which 
the  employer  is  required  by  law  to  withhold,  and  does  withhold 
the  tax  and  pays  the  same  to  the  officer  authorized  to  receive  it. 
In  computing  incomes  the  necessary  expenses  actually  incurred 
in  carrying  on  any  business,  occupation,  or  profession  shall  be 
deducted,  and  also  all  interest  due  or  paid  within  the  year  by 
such  person  on  existing  indebtedness.  And  all  national.  State, 
county,  school,  and  municipal  taxes,  not  including  those  assessed 
against  local  benefits,  paid  within  the  year  shall  be  deducted 
from  the  gains,  profits,  or  income  of  the  person  who  has  actually 
paid  the  same,  whether  such  person  be  owner,  tenant,  or  mort- 
gagor; also  losses  actually  sustained  during  the  year,  incurred  in 
trade  or  arising  from  fires,  storms,  or  shipwreck,  and  not  com- 
pensated for  by  insurance  or  otherwise,  and  debts  ascertained  to 
be  worthless,  but  excluding  all  estimated  depreciation  of  values 
and  losses  within  the  year  on  sales  of  real  estate  purchased  within 
two  years  previous  to  the  year  for  which  income  is  estimated : 
Provided,  That  no  deduction  shall  be  made  for  any  amount  paid 
out  for  new  buildings,  permanent  improvements,  or  betterments, 
made  to  increase  the  value  of  any  property  or  estate :  Provided 
further,  That  only  one  deduction  of  four  thousand  dollars  shall 
be  made  from  the  aggregate  income  of  all  the  members  of  any 
family,  composed  of  one  or  both  parents,  and  one  or  more  minor 
children,  or  husband  and  wife;  that  guardians  shall  be  allowed 
to  make  a  deduction  in  favor  of  each  and  every  ward,  except 
that  in  case  where  two  or  more  wards  are  comprised  in  one 
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family,  and  have  joint  property  interests,  the  aggregate  deduction 
in  their  favor  shall  not  exceed  four  thousand  dollars:  And 
provided  further.  That  in  cases  where  the  salary  or  other  com- 
pensation paid  to  any  person  in  the  employment  or  service  of  the 
United  States  shall  not  exceed  the  rate  of  four  thousand  dollars 
per  annum,  or  shall  be  by  fees,  or  uncertain  or  irregular  in  the 
amount  or  in  the  time  during  which  the  same  shall  have  accrued 
or  been  earned,  such  salary  or  other  compensation  shall  be  in- 
cluded in  estimating  the  annual  gains,  profits,  or  income  of  the 
person  to  whom  the  same  shall  have  been  paid,  and  shall  include 
that  portion  of  any  income  or  salary  upon  which  a  tax  has  not 
been  paid  by  the  employer,  where  the  employer  is  required  by 
law  to  pay  on  the  excess  over  four  thousand  dollars :  Provided 
also,  That  in  computing  the  income  of  any  person,  corporation, 
company,  or  a^ociation  there  shall  not  be  included  the  amount 
received  from  any  corporation,  company,  or  association,  as  divi- 
dends upon  the  stock  of  such  corporation,  company,  or  association 
if  the  tax  of  two  per  centum  has  been  paid  upon  its  net  profits 
by  said  corporation,  company,  or  association  as  required  by  this 
Act. 

SEcnoN  29. 

That  it  shall  be  the  duty  of  all  persons  of  lawful  age  having 
an  income  of  more  than  three  thousand  five  hundred  dollars 
for  the  taxable  year,  computed  on  the  basis  herein  prescribed, 
to  make  and  render  a  list  or  return,  on  or  before  the  day 
provided  by  law,  in  such  form  and  manner  as  may  be  directed 
by  the  Commissioner  of  Internal  Revenue,  with  the  approval  of 
the  Secretary  of  the  Treasury,  to  the  collector  or  a  deputy  col- 
lector of  the  district  in  which  they  reside,  of  the  amount  of  their 
income,  gains,  and  profits,  as  aforesaid ;  and  all  guardians  and 
trustees,  executors,  administrators,  agents,  receivers,  and  all 
persons  or  corporations  acting  in  any  fiduciary  capacity,  shall 
make  and  render  a  list  or  return,  as  aforesaid,  to  the  collector  or 
a  deputy  collector  of  the  district  in  which  such  person  or  corpo- 
ration acting  in  a  fiduciary  capacity  resides  or  does  business,  of 
the  amount  of  income,  gains,  and  profits  of  any  minor  or  person 
for  whom  they  act,  but  persons  having  less  than  three  thousand 
five  hundred  dollars  income  are  not  required  to  make  such  report ; 
and  the  collector  or  deputy  collector,  shall  require  every  list  or 
return  to  be  verified  by  the  oath  or  affirmation  of  the  party 
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rendering  it,  and  may  increase  the  amount  of  any  list  or  return  J 
if  he  has  reason  to  believe  that  the  same  is  understated  ;  and  in  / 
case  any  such  person  having  a  taxable  income  shall  neglect  or 
refuse  to  make  and  render  such  list  and  return,  or  shall  render 
a  willfully  false  or  fraudulent  list  or  return,  it  shall  be  the 
duty  of  the  collector  or  deputy  collector,  to  make  such  list, 
according  to  the  best  information  he  can  obtain,  by  the  exami- 
nation of  such  person,  or  any  other  evidence,  and  to  add  fifty 
per  centum  as  a  penalty  to  the  amount  of  the  tax  due  on  such 
list  in  all  cases  of  willful  neglect  or  refusal  to  make  and  render  a 
list  or  return  ;  and  in  all  cases  of  a  willfully  false  or  fraudulent 
list  or  return  having  been  rendered  to  add  one  hundred  per  cen- 
tum as  a  penalty  to  the  amount  of  tax  ascertained  to  be  due,  the 
tax  and  the  additions  thereto  as  a  penalty  to  be  assessed  and 
collected  in  the  manner  provided  for  in  other  cases  of  willful 
neglect  or  refusal  to  render  a  list  or  return,  or  of  rendering  a 
false  or  fraudulent  return  :  Provided,  That  any  person,  or  corpo- 
ration in  his,  her,  or  its  own  behalf,  or  as  such  fiduciary,  shall 
be  permitted  to  declare,  under  oath  or  afSrmation,  the  form  and 
manner  of  which  shall  be  prescribed  by  the  Commissioner  of  In- 
ternal Revenue,  with  the  approval  of  the  Sacretary  of  the 
Treasury,  that  he,  she,  or  his  or  her,  or  its  ward  or  beneficiary 
was  not  possessed  of  an  income  of  four  thousand  dollars,  liable 
to  be  assessed  according  to  the  provisions  of  this  Act  ;  or  may 
declare  that  he,  she,  or  it,  or  his,  her,  or  its  ward  or  beneficiary 
has  been  assesed  and  has  paid  an  income  tax  elsewhere  in  the 
same  year,  under  authority  of  the  United  States,  upon  all  his, 
her,  or  its  income,  gains,  or  profits,  and  upon  all  the  income, 
gains,  or  profits  for  which  he,  she,  or  it  is  liable  as  such  fiduciary, 
as  prescribed  by  law ;  and  if  the  collector  or  deputy  collector 
shall  be  satisfied  of  the  truth  of  the  declaration,  such  person  or 
corporation  shall  thereupon  be  exempt  from  income  tax  in  the 
said  district  for  that  year  ;  or  if  the  list  or  return  of  any  person 
or  corporation,  company,  or  association  shall  have  been  increased 
by  the  collector  or  deputy  collector,  such  person  or  corporation, 
company,  or  association  may  be  permitted  to  prove  the  amount 
of  income  liable  to  be  assessed  ;  but  such  proof  shall  not  be  con- 
sidered as  conclusive  of  the  facts,  and  no  deductions  claimed  in 
such  cases  shall  be  made  or  allowed  until  approved  by  the  col- 
lector or  deputy  collector.  Any  person  or  company,  corporation 
or  association  feeling  aggrieved  by  the  decision  of  the  deputy 
collector,  in  such  cases  may  appeal  to  the  collector  of  the  district. 
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and  his  decision  thereon,  unless  reversed  by  the  Commissioner 
of  Internal  Revenue,  shall  be  final.  If  dissatisfied  with  the  de- 
cision of  the  collector  such  person  or  corporation,  company  or 
association  may  submit  the  case,  with  all  the  papers,  to  the  Com- 
missioner of  Internal  Revenue  for  his  decision,  and  may  furnish 
the  testimony  of  witnesses  to  prove  any  relevant  facts,  having 
served  notice  to  that  effect  upon  the  Commissioner  of  Internal 
Revenue,  as  herein  prescribed. 

Such  notice  shall  state  the  time  and  place  at  which,  and  the 
officer  before  whom,  the  testimony  will  be  taken  ;  the  name,  age, 
residence,  and  business  of  the  proposed  witness,  with  the  ques- 
tions to  be  propounded  to  the  witness,  or  a  brief  statement  of  the 
substance  of  the  testimony  he  is  expected  to  give  :  Provided, 
That  the  Government  may  at  the  same  time  and  place  take  testi- 
mony upon  like  notice  to  rebut  the  testimony  of  the  witnesses 
examined  by  the  person  taxed. 

The  notice  shall  be  delivered  or  mailed  to  the  Commissioner  of 
Internal  Revenue  a  sufficient  number  of  days  previous  to  the  day 
fixed  for  taking  the  testimony,  to  allow  him,  after  its  receipt,  at 
least  five  days,  exclusive  of  the  period  required  for  mail  com- 
munication with  the  place  at  which  the  testimony  is  to  be  taken, 
in  which  to  give,  should  he  so  desire,  instructions  as  to  the  cross- 
examination  of  the  proposed  witness. 

Whenever  practicable,  the  affidavit  or  deposition  shall  be  taken 
before  a  collector  or  deputy  collector  of  internal  revenue,  in  which 
case  reasonable  notice  shall  be  given  to  the  collector  or  deputy 
collector  of  the  time  fixed  for  taking  the  deposition  or  affidavit  : 

Provided  further,  That  no  penalty  shall  be  assessed  upon  any 
person  or  corporation,  company,  or  association  for  such  neglect 
or  refusal  or  for  making  or  rendering  a  willfully  false  or  fraudu- 
lent return,  except  after  reasonable  notice  of  the  time  and  place 
of  hearing,  to  be  prescribed  by  the  Commissioner  of  Internal 
Revenue,  so  as  to  give  the  person  charged  an  opportunity  to  be 
heard. 

Section  30. 

The  taxes  or  incomes  herein  imposed  shall  be  due  and  pay- 
able on  or  before  the  first  day  of  July  in  each  year;  and  to 
any  sum  or  sums  annually  due  and  unpaid  after  the  first  day 
of  July  as  aforesaid,  and  for  ten  days  after  notice  and  demand 
thereof  by  the  collector,  there  shall  be  levied,  in  addition  thereto, 
the  sum  of  five  per  centum  on  the  amount  of  taxes  impaid,  and 


Act  of  August  28,  1894.  465 

interest  at  the  rate  of  one  per  cent,  per  month  upon  said  tax  from 
the  time  the  same  becomes  due,  as  a  penalty,  except  from  the 
estates  of  deceased,  insane,  or  insolvent  persons. 

Section  31. 

Any  nonresident  may  receive  the  benefit  of  the  exemptions 
hereinbefore  provided  for  by  filing  with  the  deputy  collector  of 
any  district  a  true  list  of  all  his  property  and  sources  of  income 
in  the  United  States  and  complying  with  the  provisions  of  section 
twenty-nine  of  this  act  as  if  a  resident.  In  computing  income 
he  shall  include  all  income  from  every  source,  but  unless  he  be  a 
citizen  of  the  United  States  he  shall  only  pay  on  that  part  of  the 
income  which  is  derived  from  any  source  in  the  United  States. 
In  case  such  nonresident  fails  to  file  such  statement,  the  collector 
of  each  district  shall  collect  the  tax  on  the  income  derived  from 
property  situated  in  his  district,  subject  to  income  tax,  making 
no  allowance  for  exemptions,  and  all  property  belonging  to  such 
nonresident  shall  be  liable  to  distraint  for  tax  :  Provided,  That 
nonresident  corporations  shall  be  subject  to  the  same  laws  as  to 
tax  as  resident  corporations,  and  the  collection  of  the  tax  shall 
be  made  in  the  same  manner  as  provided  for  collections  of  taxes 
against  nonresident  persons. 

Section  82. 

That  there  shall  be  assessed,  levied,  and  collected,  except  as 
herein  otherwise  provided,  a  tax  of  two  per  centum  annually  on 
the  net  profits  or  income  above  actual  operating  and  business 
expenses,  including  expenses  for  materials  purchased  for  manu- 
facture or  bought  for  resale,  losses,  and  interest  on  bonded  and 
other  indebtedness,  of  all  banks,  banking  institutions,  trust  com- 
panies, savings  institutions,  fire,  marine,  life,  and  other  insur- 
ance companies,  railroad,  canal,  turnpike,  canal  navigation, 
slack  water,  telephone,  telegraph,  express,  electric  light,  gas, 
water,  street  railway  companies,  and  all  other  corporations, 
companies,  or  associations  doing  business  for  profit  in  the  United 
States,  no  matter  how  created  and  organized,  but  not  including 
partnerships. 

That  said  tax  shall  be  paid  on  or  before  the  first  day  of  July  in 
each  year  ;  and  if  the  president  or  other  chief  officer  of  any  cor- 
poration, company,  or  association,  or  in  the  case  of  any  foreign 
corporation,  company,  or  association,  the  resident  manager  or 

agent  shall  neglect  or  refuse  to  file  with  the  collector  of  the  in- 
30 
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temal  revenue  district  in  which  said  corporation,  company,  or 
association  shall  be  located  or  be  engaged  in  business,  a  state- 
ment verified  by  his  oath  or  affirmation,  in  such  form  as  shall  be 
prescribed  by  the  Commissioner  of  Internal  Revenue,  with  the  ap- 
proval of  the  Secretary  of  the  Treasury,  showing  the  amount  of 
net  profits  or  income  received  by  said  corporation,  company,  or 
association  during  the  whole  calendar  year  last  preceding  the 
date  of  filing  said  statement  as  hereinafter  required,  the  corpora- 
tion, company,  or  association  making  default  shall  forfeit  as  a 
penalty  the  sum  of  one  thousand  dollars  and  two  per  centum  on 
the  amount  of  taxes  due,  for  each  month  until  the  same  is  paid, 
the  payment  of  said  penalty  to  be  enforced  as  provided  in  other 
cases  of  neglect  and  refusal  to  make  return  of  taxes  under  the 
internal  revenue  laws. 

The  net  profits  or  income  of  all  corporations,  companies,  or 
associations  shall  include  the  amounts  paid  to  shareholders,  or 
carried  to  the  account  of  any  fund,  or  used  for  construction,  en- 
largement of  plant,  or  any  other  expenditure  or  investment  paid 
from  the  net  annual  profits  made  or  acquired  by  said  corpora- 
tions, companies,  or  associations. 

That  nothing  herein  contained  shall  apply  to  states,  counties, 
'  or  municipalities;  nor  to  corporations,  companies,  or  associations 
organized  and  conducted  solely  for  charitable,  religious,  or  edu- 
cational purposes,  including  fraternal  beneficiary  societies, 
orders,  or  associations  operating  upon  the  lodge  system  and  pro- 
viding for  the  payment  of  life,  sick,  accident,  and  other  benefits 
to  the  members  of  such  societies,  orders,  or  associations  and  de- 
pendents of  such  members  ;  nor  to  the  stocks,  shares,  funds,  or 
securities  held  by  any  fiduciary  or  trustee  for  charitable,  re- 
ligious, or  educational  purposes  ;  nor  to  building  and  loan 
associations  or  companies  which  make  loans  only  to  their  share- 
holders ;  nor  to  such  saving  banks,  savings  institutions,  or 
societies  as  shall,  first,  have  no  stockholders  or  members  except  de- 
positors, and  no  capital  except  deposits;  secondly,  shall  not  receive 
deposits  to  an  aggregate  amount,  in  any  one  year,  of  more  than 
one  thousand  dollars  from  the  same  depositor  ;  thirdly,  shall  not 
allow  an  accumulation  or  total  of  deposits,  by  any  one  depositor, 
exceeding  ten  thousand  dollars  ;  fourthly,  shall  actually  divide 
and  distribute  to  its  depositors,  ratably  to  deposits,  all  the  earn- 
ings over  the  necessary  and  proper  expenses  of  such  bank,  insti- 
tution, or  society,  except  such  as  shall  be  applied  to  surplus  ; 
fifthly,  shall  not  possess,  in  any  form,  a  surplus  fund  exceeding 
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ten  per  centum  of  its  aggregate  deposits ;  nor  to  such  savings 
banks,  savings  institutions,  or  societies  composed  of  mem^rs 
who  do  not  participate  in  the  profits  thereof  and  which  pay  in- 
terest or  dividends  only  to  their  depositors  ;  nor  to  that  part  of 
the  business  of  any  savings  bank,  institution,  or  other  similar 
association  having  a  capital  stock,  that  is  conducted  on  the 
mutual  plan  solely  for  the  benefit  of  its  depositors  on  such  plan, 
and  which  shall  keep  its  account  of  its  business  conducted  on 
such  mutual  plan  separate  and  apart  from  its  other  accounts. 

Nor  to  any  insurance  company  or  association  which  conducts 
all  its  business^solely  upon  the  mutual  plan,  and  only  for  the 
benefit  of  its  policy-holders  or  members,  and  having  no  capital 
stock,  and  no  stock  or  shareholders,  and  holding  all  its  property 
in  trust  and  in  reserve  for  its  policy-holders  or  members  ;  nor  to 
that  part  of  the  business  of  any  insurance  company  having  a 
capital  stock  and  stock  and  shareholders,  which  is  conducted  on 
the  mutual  plan,  separate  from  its  stock  plan  of  insurance,  and 
solely  for  the  benefit  of  the  policy-holders  and  members  insured 
on  said  mutual  plan,  and  holding  all  the  property  belonging  to 
and  derived  from  said  mutual  part  of  its  business  in  trust  and  re- 
serve for  the  benefit  of  its  policy-holders  and  members  insured  on 
said  mutual  plan. 

That  all  State,  county,  municipal,  and  town  taxes  paid  by  cor- 
porations, companies,  or  associations  shall  be  included  in  the 
operating  and  business  expenses  of  such  corporations,  companies, 
or  associations. 

Sbction  88. 

That  there  shall  be  levied,  collected,  and  paid  on  all  salaries  of 
officers,  or  payments  for  services  to  persons  in  the  civil,  military, 
naval,  or  other  employment  or  service  of  the  United  States,  in- 
cluding Senators  and  Representatives  and  Delegates  in  Congress, 
when  exceeding  the  rate  of  four  thousand  dollars  per  annum,  a 
tax  of  two  per  centum  on  the  excess  above  the  said  four  thousand 
dollars;  and  it  shall  be  the  duty  of  all  paymasters  and  all  dis- 
bursing officers  under  the  Government  of  the  United  States,  or 
persons  in  the  employ  thereof,  when  making  any  payment  to  any 
officers  or  persons  as  aforesaid,  whose  compensation  is  determined 
by  a  fixed  salary,  or  upon  settling  or  adjusting  the  accounts  of 
such  officers  or  persons,  to  deduct  and  withhold  the  aforesaid  tax 
of  two  per  centum;  and  the  pay  roll,  receipts,  or  account  of 
officers  or  persons  paying  such  tax  as  aforesaid  shall  be  made  to 
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exhibit  the  fact  of  such  paymant.  And  it  shall  be  the  duty  of  the 
accounting  officers  of  the  Treasury  Department,  when  auditing 
the  accounts  of  any  paymaster  or  disbursing  officer,  or  any 
officer  withholding  his  salary  from  moneys  received  by  him,  or 
when  settling  or  adjusting  the  accounts  of  any  such  officer,  to  re- 
quire evidence  that  the  taices  mentioned  in  this  section  have  been 
deducted  and  paid  over  to  the  Treasurer  of  the  United  States,  or 
other  officer  authorized  to  receive  the  same.  Every  corporation 
which  pays  to  any  employe  a  salary  or  compensation  exceeding 
four  thousand  dollars  per  annum  shall  report  the  same  to  the  col- 
lector or  deputy  collector  of  his  district,  and  said  employe  shall 
pay  thereon,  subject  to  the  exemptions  herein  provided  for,  th'e 
tax  of  two  per  centum  on  the  excess  of  his  salary  over  four 
thousand  dollars :  Provided,  That  salaries  due  to  State,  county, 
or  municipal  officers  shall  be  exempt  from  the  income  tax  herein 
levied. 

Section  84. 

That  sections  thirty-one  hundred  and  sixty-seven,  thirty-one 
hundred  and  seventy-two,  thirty -one  hundred  and  seventy-three, 
and  thirty-one  hundred  and  seventy-six  of  the  Revised  Statutes 
of  the  United  States  as  amended  are  hereby  amended  so  as  to 
read  as  follows: 

SEcmoN  8167. 

That  it  shall  be  unlawful  for  any  collector,  deputy  collector, 
agent,  clerk,  or  other  officer  or  employe  of  the  United  States  to 
divulge  or  to  make  known  in  any  manner  whatever  not  provided 
by  law  to  any  person  the  operations,  style  of  work,  or  apparatus 
of  any  manufacturer  or  producer  visited  by  him  in  the  discharge 
of  his  official  duties,  or  the  amount  or  source  of  income,  profits, 
losses,  expenditures,  or  any  particular  thereof,  set  forth  or  dis- 
closed in  any  income  return  by  any  person  or  corporation,  or  to 
permit  any  income  return  or  copy  thereof  or  any  book  containing 
any  abstract  or  particulars  thereof,  to  be  seen  or  examined  by 
any  person  except  as  provided  by  law ;  and  it  shall  be  unlawful 
for  any  person  to  print  or  publish  in  any  manner  whatever  not 
provided  by  law,  any  income  return  or  any  part  thereof  or  the 
amount  or  source  of  income,  profits,  losses,  or  expenditures  ap- 
pearing in  any  income  return;  and  any  offense  against  the  fore- 
going provision  shall  be  a  misdemeanor  and  be  punished  by  a  fine 
not  exceeding  one  thousand  dollars  or   by   imprisonment  not 


Act  of  August  28,  1894.  469 

exceeding  one  year,  or  both,  at  the  discretion  of  the  court;  and 
if  the  offender  be  an  officer  or  employe  of  the  United  States  he 
shall  be  dismissed  from  office  and  be  incapable  thereafter  of  hold- 
ing any  office  under  the  Government. 

Section  8172. 

That  every  collector  shall,  from  time  to  time,  cause  his  deputies 
to  proceed  through  every  part  of  his  district,  and  inquire  after 
and  concerning  all  persons  therein  who  are  liable  to  pay  any 
internal  revenue  tax,  and  all  persons  owning  or  having  the  care 
and  management  of  any  objects  liable  to  pay  any  tax,  and  to 
make  a  list  of  such  persons  and  enumerate  s€ud  objects. 

Section  3178. 

That  it  shall  be  the  duty  of  any  person,  partnership,  firm,  asso- 
ciation, or  corporation,  made  liable  to  any  duty,  special  tax,  or 
other  tax  imposed  by  law,  when  not  otherwise  provided  for,  in 
case  of  a  special  tax,  on  or  before  the  thirty-ftrst  day  of  July  in 
each  year,  in  case  of  income  tax  on  or  before  the  first  Monday  of 
March  in  each  year,  and  in  other  cases  before  the.  day  on  which 
the  taxes  accrue,  to  make  a  list  or  return,  verified  by  oath  or 
affirmation,  to  the  collector  or  a  deputy  collector  of  the  district 
where  located,  of  the  articles  or  objects,  including  the  amount  of 
annual  income,  charged  with  a  duty  or  tax,  the  quantity  of 
goods,  wares,  and  merchandise  made  or  sold,  and  charged  with 
a  tax,  the  several  rates  and  aggre'gate  amount,  according  to  the 
forms  and  regulations  to  be  prescribed  by  the  Commissioner  of 
Internal  Revenue,  with  the  approval  of  the  Secretary  of  the 
Treasury,  for  which  such  person,  partnership,  firm,  association, 
or  corporation  is  liable:  Provided,  That  if  any  p)er8on  liable  to  pay 
any  duty  or  tax,  or  owning,  possessing,  or  having  the  care  or 
maiiaf^ement  of  prop)erty,  goods,  wares,  and  merchandise,  articles 
or  objects  liable  to  pay  any  duty,  tax  or  license,  shall  fail  to 
make  and  exhibit  a  list  or  return  required  by  law,  but  shall  con- 
sent to  disclose  the  particulars  of  any  and  all  the  property  gooiis, 
wart*H,  and  merchandise,  articles  and  objects  liable  to  pay  any 
duty  or  tax,  or  any  business  or  occupation  liable  to  pay  any  tax 
as  afon^aid,  then,  and  in  that  case,  it  shall  be  the  duty  of  the 
collector  or  deputy  collector  to  make  such  list  or  return,  wliich, 
being  distinctly  read,  consented  to,  and  signed  and  verified  by 
oath  or  affirmation  by  the  person  so  owning,  possessing,  or  having 
the  care  and  management  as  aforesaid,  may  be  received  as  the 
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list  of  such  person :  Provided  further,  That  in  case  no  annual  list 
or  return  has  been  rendered  by  such  person  to  the  collector  or 
deputy  collector  as  required  by  law,  and  the  person  shall  be  ab- 
sent from  his  or  her  residence  or  place  of  business  at  the  time  the 
collector  or  a  deputy  collector  shall  call  for  the  annual  list  or 
return,  it  shall  be  the  duty  of  such  collector  or  deputy  collector 
to  leave  at  such  place  of  residence  or  business,  with  some  one 
of  suitable  age  and  discretion,  if  such  be  present,  otherwise  to 
deposit  in  the  nearest  post-office,  a  note  or  memorandum  ad- 
dressed to  such  person,  requiring  him  or  her  to  render  to  such 
collector  or  deputy  collector  the  list  or  return  required  by  law, 
within  ten  days  from  the  date  of  such  note  or  memorandum,  veri- 
fied by  oath  or  affirmation.  And  if  any  person  on  being  notified 
or  required  as  aforesaid  shall  refuse  or  neglect  to  render  such  list 
or  return  within  the  time  required  as  aforesaid,  or  whenever  any 
person  who  is  required  to  deliver  a  monthly  or  other  return  of 
objects  subject  to  tax  fails  to  do  so  at  the  time  required,  or  de- 
livers any  return  which,  in  the  opinion  of  the  collector,  is  false  or 
fraudulent,  or  contains  any  undervaluation  or  understatement,  it 
shall  be  lawful  for  the  collector  to  summon  such  person,  or  any 
other  person  having  possession,  custody,  or  care  of  books  of 
account  containing  entries  relating  to  the  business  of  such  person, 
or  any  other  person  he  may  deem  proper,  to  appear  before  him 
and  produce  such  books,  at  a  time  and  place  named  in  the  sum- 
mons, and  to  give  testimony  or  answer  interrogatories,  under 
oath,  respecting  any  objects  liable  to  tax  or  the  returns  thereof. 
The  collector  may  summon  any  person  residing  or  found  within 
the  State  in  which  his  district  lies;  and  when  the  person  intended 
to  be  summoned  does  not  reside  and  cannot  be  found  within  such 
State,  he  may  enter  any  collection  district  where  such  person 
may  bo  found,  and  there  make  the  examination  herein  authorized. 
And  to  this  end  he  may  there  exercise  all  the  authority  which  he 
might  lawfully  exercise  in  the  district  for  which  he  was  conunis- 
sioned. 

Section  8176. 

When  any  person,  corporation,  company,  or  association  refuses 
or  neglects  to  render  any  return  or  list  required  by  law,  or  ren- 
ders a  false  or  fraudulent  return  or  list,  the  collector  or  any  deputy 
collector  shall  make,  according  to  the  best  information  which  he 
can  obtain,  including  that  derived  from  the  evidence  elicited  by 
the  examination  of  the  collector,  and  on  his  own  view  and  infer- 
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mation,  such  list  or  return,  according  to  the  form  prescribed,  of 
the  income,  property,  and  objects  liable  to  tax  owned  or  possessed 
or  under  the  care  or  management  of  such  person,  or  corporation, 
company,  or  association,  and  the  Ck)mmissioner  of  Internal  Re- 
venue shall  assess  all  taxes  not  paid  by  stamps,  including  the 
amount,  if  any,  due  for  special  tax,  income,  or  other  tax,  and 
in  case  of  any  return  of  a  false  or  fraudulent  list  or  valuation 
intentionally  he  shall  add  one  hundred  per  centum  to  such  tax; 
and  in  case  of  a  refusal  or  neglect,  except  in  cases  of  sickness  or 
absence,  to  make  a  list  or  return,  or  to  verify  the  same  as  afore- 
said, he  shall  add  fifty  per  centmn  to  such  tax.  In  case  of  neg- 
lect occasioned  by  sickness  or  absence  as  aforesaid  the  collector 
may  allow  such  further  time  for  making  and  delivering  such  list 
or  return  as  he  may  deem  necessary,  not  exceeding  thirty  days. 
The  amount  so  added  to  the  tax  shall  be  collected  at  the  same 
time  and  in  the  same  manner  as  the  tax  unless  the  neglect 
or  falsity  is  discovered  after  the  tax  has  been  paid,  in  which  case 
the  amount  so  added  shall  be  collected  in  the  same  manner  as  the 
tax ;  and  the  list  or  return  so  made  and  subscribed  by  such  col- 
lector or  deputy  collector  shall  be  held  prima  facie  good  and 
sufficient  for  all  legal  purposes. 

Section  85. 

That  every  corporation,  company,  or  association  doing  business 
for  profit  shall  make  and  render  to  the  collector  of  its  collection 
district,  on  or  before  the  first  Monday  of  March  in  every  year, 
beginning  with  the  year  eighteen  hundred  and  ninety-five,  a  full 
return,  verified  by  oath  or  affirmation,  in  such  form  as  the  Com- 
missioner of  Internal  Revenue  may  prescribe,  of  all  the  following 
matters  for  the  whole  calendar  year  last  preceding  the  date  of 
such  return : 

First.  The  gross  profits  of  such  corporation,  company,  or 
association,  from  all  kinds  of  business  of  every  name  and 
nature. 

S<»cond.  The  expenses  of  such  corporation,  company,  or  asso- 
ciation, exclusive  of  interest,  annuities,  and  dividends. 

Tliird.  The  net  profits  of  such  corporation,  company,  or  asso- 
ciation, without  allowance  for  interest,  annuities,  or  dividends. 

Fourth.  The  amount  paid  on  account  of  interest,  annuities, 
and  dividends,  stated  separately. 

Fifth.  The  amount  paid  in  salaries  of  four  thousand  dollars  or 
less  to  each  person  employed. 
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Sixth.  The  amount  paid  in  salaries  of  more  than  four  thousand 
dollars  to  each  person  employed,  and  the  name  and  address  of 
each  of  such  persons  and  the  amount  paid  to  each. 

Section  86. 

That  it  shall  be  the  duty  of  every  corporation,  company,  or 
association  doing  business  for  profit  to  keep  full,  regular,  and  ac- 
curate books  of  account,  upon  which  all  its  transactions  shall  be 
entered  from  day  to  day,  in  regular  order,  and  whenever  a  col- 
lector or  deputy  collector  of  the  district  in  which  any  corporation, 
company,  or  association  is  assessable  shall  believe  that  a  true  and 
correct  return  of  the  income  of  such  corporation,  company,  or 
association  has  not  been  made,  he  shall  make  an  affidavit  of  such 
belief  and  of  the  grounds  on  which  it  is  founded,  and  file  the  same 
with  the  Commissioner  of  Internal  Revenue,  and  if  said  Commis- 
sioner shall,  on  examination  thereof,  and  after  full  hearing  upon 
notice  given  to  all  parties,  conclude  there  is  good  ground  for  such 
belief,  he  shall  issue  a  request  in  writing  to  such  corporation, 
company,  or  association  to  permit  an  inspection  of  the  books  of 
such  corporation,  company,  or  association  to  be  made;  and  if 
such  corporation,  company,  or  association  shall  refuse  to  comply 
with  such  request,  then  the  collector  or  deputy  collector  of  the 
district  shall  make  from  such  information  as  he  can  obtain  an 
estimate  of  the  amount  of  such  income  and  then  add  fifty  per 
centum  thereto,  which  said  assessment  so  made  shall  then  be  the 
lawful  assessment  of  such  income. 

Section  37. 

That  it  shall  be  the  duty  of  every  collector  of  internal  revenue, 
to  whom  any  payment  of  any  taxes  other  than  the  tax  repre- 
sented by  an  adhesive  stamp  or  other  engraved  stamp  is  made 
under  the  provisions  of  this  Act,  to  give  to  the  person  making 
such  payment  a  full  written  or  printed  receipt,  expressing  the 
amount  paid  and  the  particular  account  for  which  such  payment 
was  made;  and  whenever  such  payment  is  made  such  collector 
shall,  if  required,  give  a  separate  receipt  for  each  tax  paid  by 
any  debtor,  on  account  of  payments  made  to  or  to  be  made  by 
him  to  separate  creditors  in  such  form  that  such  debtor  can  con- 
veniently produce  the  same  separately  to  his  several  creditors  in 
satisfaction  of  their  respective  demands  to  the  amounts  specified 
in  such  receipts;  and  such  receipts  shall  be  sufficient  evidence  in 
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favor  of  such  debtor,  to  justify  him  in  withholding  the  amount 
therein  expressed  from  his  next  payment  to  his  creditor;  but  such 
creditor  may,  upon  giving  to  his  debtor  a  full  written  receipt, 
acknowledging  the  payment  to  him  of  whatever  sum  may  be 
actually  paid,  and  accepting  the  amount  of  tax  paid  as  aforesaid 
(specifying  the  same)  as  a  further  satisfaction  of  the  debt  to  that 
amount,  require  the  surrender  to  him  of  such  collector's  receipt. 
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JOINT  RESOLUTION  OF  FEBRUARY  19,  1895. 
Joint  Resolution  Extending  Time  to  File  Retubns. 

Besolved,  That  the  time  fixed  by  existing  law  for  the  render- 
ing of  income  returns,  to  wit :  On  or  before  the  first  Monday  of 
March  in  every  year  (Section  35,  Act  of  August  28, 1894,  and  Section 
3173,  Revised  Statutes,  as  amended  by  Section  34  of  that  Act)  is 
hereby  extended  with  reference  only  to  returns  of  income  for  the 
year  1894,  so  that  it  shall  be  lawful  to  make  such  returns  for  that 
year  on  or  before  April  15,  1895. 

Besolved^  That  in  computing  incomes  under  said  act,  the 
amounts  necessarily  paid  for  fire  insurance  premiums  and  for  or- 
dinary repairs  shall  be  deducted. 

Resolved,  That  in  computing  incomes  under  said  act,  the 
amounts  received  as  dividends  upon  the  stock  of  any  corporation, 
company,  or  association  shall  not  be  included  in  case  such  divi- 
dends are  also  liable  to  the  tax  of  2  per  cent,  upon  the  net  profits 
of  said  corporation,  company,  or  association,  although  such  tax 
may  not  have  been  actually  paid  by  said  corporation,  company, 
or  association  at  the  time  of  making  returns  by  the  person,  cor- 
poration, or  association  receiving  such  dividends,  and  returns  or 
reports  of  the  names  and  salaries  of  employes  shall  not  be  re- 
quired from  employers  unless  called  for  by  the  collector  in  order 
to  verify  the  returns  of  employes. 
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REGULATIONS  RELATIVE  TO  THE  ASSESSMENT, 
LEVY,  AND  COLLECTION  OF  THE  TAX  ON  INCOMES. 
UNDER  THE  PROVISIONS  OF  THE  ACT  OF  CON- 
GRESS IN  EFFECT  AUGUST  28,   1894. 

Treasury  Department, 
Office  of  Internal  Revenue, 
Washington,  December.  18, 1894. 

I. 

The  act  of  Congress  entitled ''  An  act  to  reduce  taxation,  to  pro- 
vide revenue  for  the  Government, and  for  other  purposes/'  in  effect 
August  28,  1894,  provides  in  section  27,  that  **  from  and  after  the 
first  day  of  January,  eighteen  hundred  and  ninety -five,  and  until 
the  first  day  of  January,  nineteen  hundred,  there  shall  be  assessed, 
levied,  collected,  and  paid  annually  upon  the  gains,  profits,  and 
income  received  in  the  preceding  calendar  year  by  every  citizen 
of  the  United  States,  whether  residing  at  home  or  abroad,  and 
every  person  residing  therein,  whether  said  gains,  profits,  or  in- 
come be  derived  from  any  kind  of  property,  rents,  interest,  divi- 
dends, or  salaries,  or  from  any  profession,  trade,  employment,  or 
vocation,  carried  on  in  the  United  States  or  elsewhere,  or  from 
any  other  source  whatever,  a  tax  of  two  per  centum  on  the  amount 
so  deprived  over  and  above  four  thousand  dollars,  and  a  like  tax 
shall  be  levied,  collected,  and  paid  annually  upon  the  gains,  prof- 
its, and  income  from  all  property  owned  and  of  every  business, 
trade,  or  prof(?ssion  carried  on  in  the  United  States  by  persons 
residinj:^  without  the  United  States." 

And  that  the  tax  therein  provided  for  shall  be  assessed  by  the 
Commission«»r  of  Internal  Revenue,  and  shall  becollecte<l  and  paid 
upon  tin*  ^ains,  profits,  and  income  for  the  year  ending  the  31st 
day  of  D<»coml)er  next  preceding  the  time  for  levying,  collecting, 
and  paying  said  tax. 
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The  first  taxable  year  under  the  provisions  of  the  law  is  the 
calendar  year  1894,  and  the  tax  on  incomes  due  and  payable  on 
or  before  the  Ist  day  of  July,  1895,  shall  be  computed  on  the 
taxable  incomes  received  in  said  year  1894,  from  the  1st  day  of 
January  to  the  Slst  day  of  December,  both  days  included. 

n. 

Annual  Returns  op  Persons, 

TO  BE  MADE    AND    DELIVERED    TO    THE    COLLECTOR    ON    OR    BEFORE  THE 

FIRST  MONDAY  OF  MARCH  IN  EACH  TEAR. 

Under  the  provisions  of  said  act,  it  shall  be  the  duty  of  all  per- 
sons of  lawful  age,  having  an  annual  income  of  more  than 
$3,500,  computed  on  the  basis  prescribed  by  said  act,  to  make  and 
render  a  list  or  return  on  or  before  the  first  Monday  of  March  in 
each  year,  in  such  form  and  manner  as  may  be  directed  by  the 
Commissioner  of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  to  the  collector  or  deputy  collector  of 
the  district  in  which  they  reside,  of  the  amount  of  their  income, 
gains,  or  profits  for  said  year. 

All  guardians,  trustees,  executors,  administrators,  agents,  re- 
ceivers, and  all  persons  or  corporations  acting  in  any  fiduciary 
capacity,  shall  make  and  render  a  list  or  return  to  the  collector 
or  deputy  collector  of  the  district  in  which  such  persons  or  cor- 
porations acting  in  a  fiduciary  capacity  reside  or  do  business,  of 
the  amount  of  the  income,  gains,  or  profits  of  any  minor,  or  per- 
son for  whom  they  act. 

The  annual  returns  of  all  jiersons  liable  by  law  to  make  and 
render  a  return,  and  the  returns  of  all  guardians,  and  persons  or 
corporations  acting  in  any  fiduciary  capacity,  will  be  made  on 
Form  3G5.  and  must  be  verified  bv  oath  or  affirmation  of  the 
party  making  the  same.  Collectors  are  especially  enjoined  by  the 
law  to  require  every  list  or  return  to  be  verified  by  the  oath  or 
affirmation  -by  the  party  rendering  it.  The  aifidavit  may  be 
made  before  the  collector  or  deputy  collector  of  the  district,  or 
before  .some  officer  having  a  seal  and  authorized  by  law  to 
administer  oaths.  The  collector,  in  all  cases,  must  be  satisfied  of 
the  authority  of  such  oificer  before  whom  the  aifidavit  is  made. 

Persons  having  less  than  83,500  annual  income  are  not  required 
to  make  such  return,  but  in  all  cases  where  the  annual  income  of 
any  person  exceeds  the  sum  of  $3,500,  whether  it  reaches  the  tax- 
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able  limit  or  not,  the  list  or  return  on  Form  865  shall  be  made 
by  such  person,  duly  verified,  and  forwarded  to  the  collector  of 
his  district. 

The  collector  or  deputy  collector  may  increase  the  amount  of 
any  list  or  return,  if  he  has  reason  to  believe  that  the  same  is 
understated,  and  the  person  or  corporation  whose  list  is  thus  in- 
creased, may  be  permitted  to  prove  the  amount  of  income  liable  to 
be  assessed,  but  such  proof  shall  not  be  considered  as  conclusive 
of  the  facts,  and  no  deductions  claimed  in  such  cases  shall  be 
made  or  allowed  until  approved  by  the  collector  or  deputy 
collector. 

The  annual  returns  of  all  persons,  on  Form  365,  and  of  all 
corporations,  companies,  and  associations,  on  Form  366,  made  on 
or  before  the  first  Monday  in  March  of  each  year,  will  be  for- 
warded by  collectors  to  the  Ck)mmissioner  of  Internal  Revenue 
on  or  before  the  15th  of  April  following.  Said  returns,  and  all 
matters  relating  thereto,  must  be  securely  sealed,  in  envelopes  or 
packages,  by  collectors  forwarding  the  same,  and,  with  all  returns 
of  delinquents  made  and  forwarded  by  collectors,  and  all  data 
relating  to  returns  of  incomes,  will  be  filed  and  securely  and  per- 
manently retained  in  the  office  of  the  Ck)mmi8sioner  of  Internal 
Revenue. 

GAINS,   PROFITS,   AND  INCOME  TO  BE    INCLUDED    FOR    TAXABLE  PURPOSES 

IN  THE  ANNUAL  RETURNS  OF  PERSONS. 

In  estimating  the  gains,  profits,  and  incomes  of  any  person  for 
the  purposes  of  taxation,  under  the  provisions  of  section  28  of 
said  act,  there  shall  be  included : 

1.  All  incomes  derived  from  interest  upon  notes,  bonds,  and 
other  securities,  except  such  bonds  of  the  United  States,  the  prin- 
cipal and  interest  of  which  are  by  the  law  of  their  issuance 
exempt  from  all  Federal  taxation. 

2.  Profits  realized  within  the  year  from  sales  of  real  estate  pur- 
chased within  two  years  previous  to  the  close  of  the  year  for 
which  income  is  estimated. 

3.  Interest  received  or  accrued  upon  all  notes,  bonds,  mort- 
gages, or  other  forms  of  indebtedness  bearing  interest,  w^hether 
paid  or  not,  if  good  and  collectible. 

4.  The  amount  of  all  premium  on  bonds,  notes,  or  coupons. 

5.  The  amount  of  sales  of  live  stock,  sugar,  cotton,  wool,  but- 
ter, cheese,  pork,  beef,  mutton,  or  other  meats,  hay  and  grain,  or 
other  vegetable  or  other  productions,  being  the  growth  or  produce 
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of  the  estate  of  such  person,  less  the  amount  expended  in  the 
purchase  or  production  of  said  stock  or  produce,  and  not  in- 
cluding any  part  thereof  consumed  directly  by  the  family. 

6.  Money,  and  the  value  of  all  personal  property  acquired  by 
gift  or  inheritance. 

7.  All  other  gains,  profits,  and  income  derived  from  any  source 
whatever,  except  that  portion  of  the  salary,  compensation,  or  pay 
received  for  services  in  the  civil,  military,  naval,  or  other  services 
of  the  United  States,  including  Senators,  Eepresentatives,  and 
Delegates  in  Congress,  from  which  the  tax  has  been  deducted. 

8.  Where  the  salary  or  other  compensation  paid  to  any  person 
in  the  employment  or  service  of  the  United  States  shall  not  exceed 
the  rate  of  $4,000  per  annum,  or  shall  be  by  fees  or  uncertain  or 
irreguleir  in  the  amount  or  in  the  time  during  which  the  same 
shall  have  accrued  or  been  earned,  such  salary  or  other  compen- 
sation shall  be  included  in  estimating  the  annual  gains,  profits, 
or  income  of  the  person  to  whom  the  same  shall  have  been  paid. 

DEDUCTIONS  TO  BE  MADE  IN  COMPUTINa  INCOMES  OF  PERSONS. 

Section  28  further  provides  that  in  computing  incomes  there 
shall  be  deducted : 

1.  The  necessary  expenses  actually  incurred  in  carrying  on  any 
business,  occupation,  or  profession. 

2.  All  interest  due  or  paid  within  the  year  by  such  person  on 
existing  indebtedness. 

3.  All  national,  State,  county,  school,  and  municipal  taxes,  not 
including  those  assessed  against  local  benefits,  paid  within  the 
year  shall  be  deducted  from  the  gains,  profits,  or  income  of  the 
person  who  has  actually  paid  the  same,  whether  such  person 
be  owner,  tenant,  or  mortgagor. 

4.  Losses  actually  sustained  during  the  year,  incurred  in  trade, 
or  arising  from  fires,  storms,  or  shipwreck,  and  not  compensated 
for  by  insurance  or  otherwise. 

6.  Debts  ascertained  to  be  worthless,  but  excluding  all  esti- 
mated depreciation  of  values  and  losses  within  the  year  on  sales 
of  real  estate  purchased  within  two  years  previous  to  the  year 
for  which  income  is  estimated. 

NO  DEDUCTION  FOR  IMPROVEMENTS. 

Provided,  That  no  deduction  shall  be  made  for  any  amount 
paid  out  for  new  buildings,  permanent  improvements,  or  better- 
ments, made  to  increase  the  value  of  any  property  or  estate. 
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STTIDENDS  ON  STOCKS  NOT  INCLUDED  IP  PAID  THEREON    BY  CORPO- 
RATIONS. 

Provided  also,  That  in  computing  the  income  of  any  person, 
corporation,  company,  or  association  there  shall  not  be  included 
the  amount  received  from  any  corporation,  company,  or  asso- 
ciation, as  dividends  upon  the  stock  of  such  corporation,  company, 
or  association,  if  the  tax  of  2  per  centum  has  been  paid  upon  its 
net  profits  by  said  corporation,  company,  or  association  as 
required  by  this  act. 

ONLY  ONE  DEDUCTION   OF  $4,000  FOR  EACH  FAMILY. 

Provided  further,  That  only  one  deduction  of  $4,000  shall  be 
made  from  the  aggregate  income  of  all  the  members  of  any 
family,  composed  of  one  or  both  parents,  and  one  or  more  minor 
children,  or  husband  and  wife;  that  guardians  shall  be  allowed 
to  make  a  deduction  in  favor  of  each  and  every  ward,  except  that 
in  case  where  two  or  more  wards  are  comprised  in  one  family 
and  have  joint  property  interests  the  aggregate  deduction  in  their 
favor  shall  not  exceed  $4,000. 

RETURNS  OF  NON-RESIDENTS. 

It  is  provided  in  section  81  of  this  act  that  **  any  non-resident 
may  receive  the  benefit  of  exemption  provided  for  in  said  act  by 
filing  with  the  deputy  collector  of  any  district  a  true  list  of  all 
his  property  and  sources  of  income  in  the  United  States,  and 
otherwise  complying  with  the  provisions  of  section  29  of  this  act, 
as  if  a  resident.'* 

In  computing  income,  such  non-resident  shall  include  all  income 
from  every  source,  but  unless  he  be  a  citizen  of  the  United  States 
he  shall  only  pay  on  that  part  of  the  income  which  is  derived 
from  any  source  in  the  United  States. 

In  case  such  non  resident  fails  to  file  such  statement,  the  col- 
lector of  each  district  shall  collect  the  tax  on  the  income  derived 
from  the  property  of  such  non-resident  situated  in  his  district, 
subject  to  income  tax,  making  no  allowance  for  exemption,  and 
all  property  belonging  to  such  non-resident  shall  be  liable  to  dis- 
traint for  said  tax. 

Non-resident  corporations  are  subject  to  the  same  laws  as  to 
taxes  as  resident  corporations,  and  the  collection  of  the  taxes 
shall  be  made  in  the  same  manner  as  provided  for  in  the  collec- 
tion of  taxes  against  non-resident  persons. 
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A  non-resident,  in  order  to  secure  the  exemption  of  $4,000 
provided  by  law,  must  make  his  list  or  return  on  365,  duly  verified 
by  his  oath  or  affirmation,  and  deliver  the  same  to  the  deputy 
collector  of  any  district  on  or  before  the  first  Monday  of  March 
in  each  year. 

WHEN    COLLECTORS   MAT   MAKE   RETURN. 

1.  If  any  person  liable  to  pay  an  income  tax  for  himself  or 
others  shall  fail  to  make  and  deliver  the  return  required  by  law , 
but  shall  consent  to  disclose  the  particulars  of  any  business  or 
occupation  liable  to  pay  such  tax,  it  shall  be  the  duty  of  the  col- 
lector or  deputy  collector  to  make  such  list  or  return,  which 
being  distinctly  read  and  consented  to,  signed,  and  verified  by 
oath  or  affirmation  by  the  person  liable  to  make  said  return,  the 
same  may  be  received  as  the  list  or  return  of  such  person, 

2.  In  case  any  such  person  having  a  taxable  income  shall  neg- 
lect or  refuse  to  make  or  render  such  list  or  return,  or  shall  render 
a  willfully  false  or  fraudulent  return,  it  shall  be  the  duty  of  the 
collector  or  deputy  collector  to  make  such  list,  according  to  the 
best  information  he  can  obtain  by  the  examination  of  such  per- 
son, or  any  other  evidence. 

When  duly  certified  by  the  collector,  the  said  list  thus  prepared 
shall  be  the  return  of  said  pereon,  upon  which  his  tax  shall  be 
extended  and  assessed. 

In  case  no  annual  list  or  return  has  been  rendered  by  such  per- 
son to  the  collector  or  deputy  collector  as  required  by  law,  and 
the  person  shall  be  absent  from  his  or  her  residence  or  place  of 
business  at  the  time  the  collector  or  deputy  collector  shall  call 
for  the  annual  list  or  return,  or  on  the  date  when  such  list  should 
be  returned,  it  shall  be  the  duty  of  such  collector  or  deputy  col- 
lector to  leave  at  such  place  of  residence  or  business,  with  some 
one  of  suitable  age  or  discretion,  if  such  be  pressnt,  otherwise  to 
deposit  in  the  nearest  post-office,  a  notice  addressed  to  such  per- 
son, requiring  him  or  her  to  render  to  such  collector  or  deputy 
collector  the  list  or  return  required  by  law  within  ten  days  from 
the  date  of  such  notice,  verified  by  oath  or  affirmation,  and  if 
any  person  on  being  notified  or  required  as  aforesaid  shall  refuse 
or  neglect  to  render  such  list  or  return  within  the  time  required, 
or  delivers  any  return  which,  in  the  opinion  of  the  collector,  is 
false  or  fraudulent,  or  contains  any  undervaluation  or  under- 
statement, it  shall  be  lawful  for  the  collector  to  summon  such 
person,  or  any  o'ther  person  having  possession,  custody,  or  care 


Income  Tax.  481 

of  books  of  account  containing  entries  relative  to  the  business  of 
such  person,  or  any  other  person  he  may  deem  proper,  to  appear 
before  him  and  produce  such  books  at  the  time  or  place  named  in 
the  summons,  and  to  give  testimony  or  answer  interrogatories 
under  oath  respecting  any  objects  liable  to  tax  or  returns  there- 
of. The  collector  may  summon  any  person  found  or  residing 
within  the  State  in  which  his  district  lies.  When  the  person 
intended  to  be  summoned  does  not  reside  and  cannot  be  found 
within  the  State,  he  may  enter  any  collection  district  in  which 
the  person  is  to  be  found  and  there  make  the  examination 
herein  authorized,  and  to  this  end  he  may  there  exercise  all 
authority  which  he  might  lawfully  exercise  in  the  district  for 
which  he  was  commissioned. 

The  notice  above  required  may  be  in  substantially  the  same 
forn^  as  the  notice  hereinafter  prescribed  relative  to  parties 
charged  with  failure,  neglect,  or  refusal  to  make  true  and  correct 
annual  returns.  The  party  who  serves  the  notice  shall  make  a 
sworn  return  of  service  upon  the  back  of  the  copy  thereof,  which 
copy  and  return  shall  be  filed  in  the  office  of  the  collector  of  the 
district  in  which  said  person  resides  or  is  served. 

PBNALTT  FOR  NEOLECI  OR  REFUSAL  TO  MAKE  ANNUAL  RETURN,  AND  FOR 
FALSE  OR  FRAUDULENT  ANNUAL  LIST  RETURNED. 

In  all  cases  of  willful  neglect  or  refusal  to  niake  and  render  a 
list  or  return  as  prescribed  by  law,  it  shall  be  the  duty  of  the 
collector  or  deputy  collector  of  the  district  to  make  such  list,  and 
to  add  50  per  cent  as  a  penalty  to  the  amount  of  tax  due  on 
such  list.  In  all  cases  of  a  willfully  false  or  fraudulent  list 
or  return  having  been  rendered,  it  shall  be  the  duty  of  the  col- 
lector or  deputy  collector  to  add  100  per  cent  as  a  penalty  to  the 
amount  of  tax  ascertained  to  be  due :  the  tax  and  the  additions 
thereto  as  a  penalty  to  be  assessed,  and  collected  in  the  manner 
provided  for  in  other  cases  of  willful  neglect  or  refusal  to  render 
a  list  or  return,  or  for  rendering  a  false  or  fraudulent  list  or 
return. 

No  penalty  shall  be  assessed  upon  any  person  or  corporation, 
company  or  association  for  such  neglect  or  refusal,  or  for 
making  or  rendering  a  willfully  false  or  fraudulent  return,  except 
after  reasonable  notice  of  the  time  and  place  of  hearing,  so  as  to 
give  the  person  charged  the  opportunity  to  be  heard. 

Before  assessing  a  penalty  upon  any  person  for  neglect  or  re- 
fusal to  make  the  annual  return  required  by  law,  or  for  making 
31 
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or  rendering  a  false  or  fraudulent  return,  the  collector  or  deputy 
collector  making  said  retiun  shall  cause  a  notice,  in  form  sub- 
stantially as  follows,  to  be  served  upon  such  person  by  delivering 
it  or  causing  it  to  be  delivered  to  him  in  hand,  or  by  leaving  it 
or  causing  it  to  be  left  at  his  usual  place  of  abode,  or  by  mailing 
or  causing  the  same  to  be  mailed  to  him  at  the  post-office  from 
which  he  receives  his  mail,  at  least  ten  days  prior  to  the  day  of 
the  hearing  : 

Form  809. 


To of ,  in  the  county  of ,  and  State 

of : 

You  are  hereby  notified  to  appear  at ,  in  the  county  of , 

and  State  of ,  on  the day  of ,  18 — ,  at o'clock  in 

the noon,  and  show  cause,  if  any  you  have,  why  the  penalties  pre- 
scribed by  law  shall  not  be  assessed  against  you  for  neglect  (or  for  re- 
fusal if  it  be  a  case  of  refusal,  or  for  rendering  a  willfully  false  or  fraud- 
ulent list  or  return  if  such  has  been  rendered)  to  make  and  render  a 
true  and  correct  return  of  your  gains,  profits,  or  income  for  the  year 
18—. 

Dated  at this day  of ,  18 — . 


Collector  {or  Deputy  Collector),  District  of . 

The  party  who  serves  the  notice  should  make  a  sworn  return 
of  service  upon  the  back  of  the  copy  thereof,  which  return  may 
be  in  substance  as  follows  : 

I  certify  that  on  the day  of ,  18—,  I  gave  in  hand  to  the 

within  named ,  or  I  left  at  his  last  and  usual  place  of  abode, 

or  I  mailed  to  him  at  the  post-office  from  which  he  receives  his  mail,  an 
original  notice  of  which  the  within  is  a  true  copy. 


Subscribed  and  sworn  to  this day  of ,  18 — ,  before  me, 


The  copy,  with  return  of  service  thereon,  shall  be  filed  in  the 
office  of  the  collector  of  the  district  wherein  such  hearing  is  to 
be  had.  In  case  the  return  is  to  be  made  by  the  guardian,  trustee, 
executor,  or  administrator,  or  by  the  attorney,  agent,  or  partner 
of  a  non-resident  or  alien,  or  by  any  person  or  corporation  acting 
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in  any  other  fiduciary  capacity,  the  notice  should  be  served  upon 
him  (or  it)  instead  of  upon  his  (or  its),  ward  or  cestui  que  trust, 
and  there  may  be  a  change  in  the  phraseology  of  the  notice  and 
return  suited  to  the  circumstances  of  the  case. 

Any  person  or  corporation  in  his  behalf,  or  in  any  fiduciary 
capacity,  shall  be  permitted  to  declare  under  oath,  in  the  form 
and  manner  prescribed  in  the  af9davit  designated  as  Affidavit 
No.  1,  on  Form  365,  that  he,  or  his  (or  its),  ward  or  beneficiary 
was  not  possessed  of  an  income  of  $4,000  liable  to  be  assessed  ac- 
cording to  the  provisions  of  said  act ;  or  may  declare  in  Affidavit 
No.  2,  on  said  form,  that  he,  or  his  (or  its),  ward  or  beneficiary 
has  been  assessed  and  has  paid  an  income  tax  elsewhere  in  the 
same  year  under  the  authority  of  the  United  States  upon  all  his 
(or  its)  income,  gains,  or  profits  for  which  he  (or  it)  is  liable  as 
such  fiduciary. 

If  the  collector  or  deputy  collector  shall  be  satisfied  of  the  truth 
of  the  declaration,  such  person  or  ward  thereof  shall  be  exempt 
from  the  income  tax  in  said  district  for  that  year. 

In  cases  where  the  neglect  to  make  the  return  required  by  law 
is  occasioned  by  sickness,  or  'necessary  absence  of  the  person  re- 
quired by  law  to  make  such  return  from  his  usual  place  of  abode, 
the  collector  may  allow  such  further  time  for  making  and  de- 
livering such  return  as  he  may  deem  necessary,  not  exceeding 
thirty  days.  Before  extending  the  time  for  making  and  deliver- 
ing such  return,  collectors  should  be  informed  by  affidavit  of 
such  persons,  or  other  evidence,  that  the  failure  to  make  or  de- 
liver such  return  was  due  solely  to  one  or  both  of  the  causes 
above  mentioned. 

The  collector  of  internal  revenue  is  authorized  under  section 
3173,  Revised  Statutes,  as  amended  by  this  act,  to  issue  his  sum- 
mons in  case  of  refusal  or  neglect  to  make  the  returns,  or  in  case 
of  false  or  fraudulent  returns,  summoning  any  person  having 
possession,  custody,  or  care  of  books  of  accounts  containing  en- 
tries relating  to  the  business  of  the  person  refusing  to  make  such 
return  or  rendering  such  false  or  fraudulent  return,  to  appear 
before  him  and  to  produce  such  books  at  the  time  and  place  men- 
tioned in  the  summons,  and  to  give  testimony,  under  oath, 
respecting  all  sources  of  incomes  or  profits  of  such  person  refus- 
ing or  neglecting  to  make  the  said  return. 

The  manner  of  service  of  summons  is  set  forth  in  section  3174 
of  the  Revised  Statuets. 
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m. 

Corporations, 
tax  on  net  profits  or  incokes  op  corporations. 

It  is  provided  by  section  32  of  said  act  that  "there  shall  be 
assessed,  levied,  and  collected  annually  a  tax  of  two  per  centum 
on  the  net  profits  or  incomes  above  actual  operating  and  business 
expenses,  including  expenses  for  materials  purchased  for 
manufacture  or  bought  for  resale,  losses  and  interest  on  bonded 
and  other  indebtedness  of  all  banks,  banking  institutions,  trust 
companies,  savings  institutions,  fire,  marine,  life,  and  other 
insurance  companies,  railroad,  canal,  turnpike,  canal  naviga- 
tion, slack  water,  telephone,  telegraph,  express,  electric  light,  gas, 
water,  street  railway  companies,  and  all  other  corporations,  com- 
panies, or  associations  doing  business  for  profit  in  the  United 
States,  no  matter  how  created  and  organized." 

The  law  includes  all  corporations,  companies,  and  associations, 
both  resident  and  foreign,  doing  business  for  profit  in  the  United 
States,  except  only  such  corporations,  companies,  and  associa- 
tions as  are  specifically  enumerated  in  this  act  as  not  liable  to 
such  taxation. 

The  exemption  of  $4,000  allowed  bylaw  to  individuals  does  not 
apply  to  corporations,  associations,  or  companies.  The  entire 
net  profits  or  incomes  of  such  organizations  doing  business  for 
profit  are  subject  to  an  annual  tax  of  two  per  cent. 

Partnerships,  as  such,  are  not  liable  to  taxation  of  firm  or 
partnership  profits  or  income,  but  each  individual  member  of 
the  partnership  shall  include  his  share  of  the  partnership  profits, 
gains,  or  income,  in  his  individual  list,  where  he  is  required  by 
law  to  make  return  of  his  income  for  taxation. 

Non-resident  corporations  are  subject  to  the  same  laws  as  to 
taxation  as  resident  corporations,  and  the  collection  of  the  tax 
shall  be  made  in  the  same  manner  as  provided  for  collection  of 
taxes  against  non-resident  persons.  In  computing  income  for 
taxation,  non-resident  corporations  shall  include  in  their  annual 
returns  the  entire  profits  or  income  of  such  corporations  derived 
from  all  business  conducted  in  the  United  States,  deducting 
the  operating  and  business  expenses  incurred  in  conducting  such 
business. 
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ANNUAL    RETURNS   OP  CORPORATIONS. 

Under  the  provisions  of  section  35  of  said  act,  every  corpora- 
tion, company,  or  association  doing  business  for  profit,  shall 
make  and  render  to  the  collector  of  its  collection  district  on  or 
before  the  first  Monday  of  March  in  each  year,  beginning  with 
the  year  1895,  a  full  return,  verified  by  oath  or  affirmation  of 
its  president  or  other  chief  officer,  in  such  form  as  the  Com- 
missioner of  Internal  Revenue  may  prescribe,  of  the  following 
matters  for  the  whole  calendar  year  last  preceding  the  date  of 
such  return : 

First.  The  gross  profits  of  such  corporation,  company,  or  as- 
sociation, from  all  kinds  of  business  of  every  name  and  nature. 

Second.  The  expenses  of  such  corporation,  company,  or  as- 
sociation, exclusive  of  interest,  annuities,  and  dividends. 

Third.  The  net  profits  of  such  corporation,  company,  or  asso- 
ciation, without  allowance  for  interest,  annuities,  or  dividends. 

Fourth.  The  amount  paid  on  account  of  interest,  annuities, 
and  dividends,  stated  separately. 

Fifth.  The  amount  paid  in  salaries  of  $4,000  or  less  to  each 
person  employed. 

Sixth.  The  amount  paid  in  salaries  of  more  than  $4,000  to 
each  person  employed,  and  the  name  and  address  of  each  of  such 
persons,  and  the  amount  paid  to  each. 

The  return  required  under  the  above-named  provisions  will  be 
made  on  Form  No.  366,  and  shall  be  verified  by  the  oath  or  affir- 
mation of  the  president,  cashier,  or  manager,  or  managing  agent 
of  the  corporation  making  said  return.  The  oath  or  affirmation 
required  shall  be  made  before  a  collector  or  deputy,  or  some 
officer  with  a  seal,  who  is  authorized  by  law  to  administer  oaths, 
and  said  return  shall  be  delivered  to  the  collector  or  deputy  col- 
lector of  internal  revenue  in  the  district  in  which  the  principal 
office  or  place  of  business  of  such  corporation  is  situated,  or 
mailed  to  the  collector  of  said  district  in  time  to  reach  him,  on  or 
before  the  first  Monday  of  March  in  each  year. 

The  first  return  made  by  corporations  under  the  provisions  of 
said  act  shall  be  computed  on  the  net  profits  or  income  of  the 
corporation  making  said  return,  received  in  the  year  1894,  from 
the  1st  day  of  January  to  the  31st  day  of  December,  both  days 
included. 

Operating  and  humness  expenses  of  corporations. — In  the  prep- 
aration of  annual  returns  of    corporations  on  Form  366,  the 
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operating  and  business  exi)en8e8  to  be  deducted  from  the  gross 
receipts  from  all  sources  shall  include  : 

1.  Interest  paid  or  accrued  within  the  year  on  bonded  or  other 
indebtedness  of  such  corporation. 

2.  Losses  actually  sustained  during  the  year,  arising  from 
fires,  storms,  or  shipwreck  and  not  compensated  for  by  insur- 
ance or  otherwise,  specifying  the  character  and  amount  of  each 
loss. 

3.  State,  county,  or  municipal  taxes  actually  paid  during  the 
year,  not  including  assessments  for  local  benefits. 

4.  Salaries,  compensation,  or  pay  of  officers  or  other  persons 
employed  during  the  year  and  actually  paid. 

5.  Rents  or  necessary  repairs,  but  not  including  any  amount 
used  for  construction,  enlargement,  or  betterment  of  plant. 

6.  Other  necessary  business  expenses,  not  above  enumerated, 
which  must  be  fully  set  forth  in  the  return,  designating  not  only 
the  amount  of  such  expenses,  but  the  purpose  for  which  each 
expenditure  was  made. 

Net  profits  of  corporations. — ^The  net  profits  or  income  of  all 
corporations,  companies,  or  associations  shall  include  : 

1.  The  amount  of  interest,  annuities,  dividends,  and  any  other 
sums  paid  to  stockholders  or  shareholders. 

2.  The  amount  of  undivided  profits  on  hand,  or  carried  to  the 
account  of  surplus  or  any  other  fund. 

3.  The  amount  used  for  construction. 

4.  The  amount  used  for  enlargement,  betterment,  or  permanent 
improvement  of  plant. 

5.  Any  and  all  expenditures  or  investments  paid  from  any  net 
annual  profits. 

The  net  annual  profits  of  corporations,  as  well  as  the  entire 
gross  receipts  thereof,  and  the  deductions  for  operating  and 
business  expenses,  shall  be  fully  extended  on  pages  2  and  3  of 
Form  No.  366,  as  in  said  form  provided,  and  all  questions  con- 
tained on  page  3  of  said  form  must  be  carefully  and  correctly 
answered,  and  verified  by  oath  of  the  president  or  other  chief 
officer  of  said  corporation. 

BOOKS  OF  CORPORATIONS. 

It  is  provided  in  said  act,  section  36,  that  *'  it  shall  be  the  duty 
of  every  corporation,  company,  or  association,  doing  business  for 
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profit,  to  keep  full,  regular  and  accurate  books  of  account,  in 
which  aU  transactions  shall  be  entered  from  day  to  day  in  regular 
order.  Whenever  the  collector  or  deputy  collector  of  the  district 
in  which  any  corporation,  company,  or  association,  shall  be  assess- 
able, shall  believe  that  a  true  and  correct  return  of  the  income 
of  such  corporation,  company,  or  association  has  not  been  made, 
he  shall  make  an  affidavit  of  such  belief,  and  of  the  grounds  on 
which  it  is  founded,  and  file  the  same  with  the  Commissioner  of 
Internal  Revenue;  and  if  said  Commissioner  shall,  on  examina- 
tion thereof,  and  after  full  hearing,  upon  notice  given  to  the 
parties,  conclude  there  is  good  groimds  for  such  belief,  he  shall 
issue  a  request  in  writing  to  such  corporation,  company,  or  asso- 
ciation to  permit  an  inspection  of  the  books  of  such  corporation, 
company,  or  association  to  be  made/* 

''  If  such  corporation,  company,  or  association  shall  refuse  to 
comply  with  such  request,  then  the  collector  or  deputy  collector 
of  the  district  shall  make  from  such  information  as  he  can  obtain 
an  estimate  of  the  amount  of  such  income,  and  then  add  fifty 
per  centum  thereto,  which  said  assessment  so  made  shall  then  be 
the  lawful  assessment  of  such  income." 

The  books  required  by  this  section  shall  be  so  kept,  arranged, 
and  balanced  as  to  show  the  gross  receipts,  operating  or  business 
expenses,  and  net  profits  of  the  corporations,  associations,  or 
companies  for  each  calendar  year,  beginning  on  the  1st  day  of 
January,  and  ending  on  the  31st  day  of  December  of  said  year. 

When  such  corporation,  company,  or  association  refuses  to 
comply  with  the  request  issded  by  the  Commissioner  of  Internal 
Revenue,  it  shall  be  the  duty  of  the  collector  to  summon  the 
president,  or  other  officer  of  such  corporation,  company  or  asso- 
ciation, or  any  other  person  having  possession,  custody,  or  care 
of  the  books  of  said  corporation,  to  appear  before  him,  and  to 
produce  such  books,  at  the  time  and  place  named  in  the  summons, 
and  to  give  testimony,  and  answer  interrogatories  on  oath  respect- 
ing them  ;  and  from  the  information  thus  gained,  the  collector 
may  make  the  statement  of  the  amount  of  such  income,  adding 
the  prescribed  penalty  thereto. 

PENALTY  FOR  FAILURE  OF  OORPORATION  TO  MAKE  ANNUAL  RETURN, 
AND  FOR  FALSE  OR  FRAUDULENT  RETURN. 

Under  the  provisions  of  section  32  of  said  act,  * '  if  the  president 
or  other  chief  officer  of  any  corporation,  company,  or  association. 
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and  in  case  of  any  foreign  corporation,  company,  or  association 
the  resident  manager  or  agent,  shall  neglect  or  refuse  to  file  with 
the  collector  of  internal  revenue  for  the  district  in  which  said 
corporation,  company,  or  association  shall  be  located  or  be  engaged 
in  business,  a  statement  verified  by  oath  or  affirmation,  in  such 
form  as  shall  be  prescribed  by  the  Conunissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury, 
showing  the  amount  of  net  profits  or  income  received  by  such 
corporation,  company,  or  association  during  the  whole  calendar 
year  last  preceding  the  date  of  filing  said  statement,  the  corpora- 
tion, company,  or  association  making  default  shall  forfeit  as  a 
penalty  the  sum  of  one  thousand  dollars  and  two  per  centmn  on 
the  amount  of  taxes  due  for  each  month  until  the  same  is  paid, 
the  payment  of  such  penalty  to  be  enforced  as  provided  for  in 
other  cases  of  neglect  or  refusal  to  make  return  of  taxes  under 
internal-revenue  laws." 

According  to  the  provisions  of  section  3176  of  the  Revised 
Statutes,  as  amended  by  said  act,  when  any  corporation,  com- 
pany, or  association  refuses  or  neglects  to  render  a  list  or  return, 
or  renders  a  false  or  fraudulent  return  or  list,  the  collector  or 
any  deputy  collector  shall  make,  according  to  the  best  informa- 
tion which  he  can  obtain,  including  that  derived  from  the  evidence 
elicited  by  the  examination  of  the  collector,  and  on  his  own  view 
and  information,  such  list  or  return,  according  to  the  form  pre- 
scribed, of  the  income  liable  to  tax  of  such  corporation,  company, 
or  association,  and  the  Commissioner  of  Internal  Revenue  shall 
assess  all  income  tax,  and  in  case  of  any  return  of  a  false  or 
fraudulent  list  or  valuation  intentionally  he  shall  add  100  per 
cent,  to  such  tax ;  and  in  case  of  a  refusal  or  neglect,  except  in 
cases  of  sickness  or  absence,  to  make  a  list  or  return,  or  to  verify 
the  same  as  aforesaid,  he  shall  add  50  per  cent,  to  such  tax. 

The  penalties  herein  provided  shall  not  be  assessed  upon  any 
corporation,  company,  or  association  until  after  reasonable  notice 
of  the  time  and  place  of  hearing  has  been  given  to  the  president 
or  other  chief  officer  of  such  delinquent  corporation,  so  as  to  give 
said  corporation  an  opportunity  to  be  heard  by  its  officers  or 
agents. 

The  notice  herein  required  may  be  substantially  in  the  form 
prescribed  in  the  case  of  persons  for  similar  neglc^ct  or  refusal, 
and  served,  returned,  and  filed  in  the  same  manner  as  in  such 
cases  of  personal  delinquency. 
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EXSMPT  CORPORATIONS. 

By  the  terms  of  said  act,  nothing  therein  contained  shall  apply 
to— 

1.  States,  counties,  or  municipalities. 

2.  Corporations,  companies,  or  associations  organized  and  con- 
ducted solely  for  charitable,  religious,  or  educational  purposes, 
including  fraternal  beneficiary  societies,  orders,  or  associations 
operating  upon  the  lodge  system  and  providing  for  payment  of 
life,  sick,  and  other  benefits  to  the  members  of  such  societies, 
orders,  or  associations,  and  dependents  of  such  members. 

3.  The  stocks,  shares,  funds,  or  securities  held  by  any  fiduciary 
or  trustee  for  charitable,  religious,  and  educational  purposes. 

4.  Building  or  loan  associations  or  companies  which  make 
loans  only  to  their  shareholders. 

5.  Savings  banks  and  savings  institutions  or  other  societies 
which  shall : 

First.  Have  no  stockholders  or  members  except  depositors  and 
no  capital  except  deposits. 

Secondly.  Which  shall  not  receive  deposits  to  the  aggregate 
amount  in  any  one  year  of  more  than  $1,000  from  the  same  de- 
positor. 

Thirdly.  Which  shall  not  allow  an  accumulation  or  total  of 
deposits  by  any  one  depositor  exceeding  $10,000. 

Fourthly.  Which  shall  actually  divide  and  distribute  to  its 
depositors  ratable  to  deposits  all  their  earnings  over  the  necessary 
and  proi)er  expenses  of  such  banks  and  institutions  or  societies, 
except  such  as  shall  be  applied  to  surplus. 

Fifthly.  Which  shall  not  possess  in  any  form  a  surplus  fund 
exceeding  10  per  cent,  of  its  aggregate  deposits. 

6.  Such  savings  banks,  savings  institutions,  or  societies  com- 
posed of  members  who  do  not  participate  in  the  profits  thereof, 
and  which  pay  interest  or  dividends  only  to  their  depositors. 

7.  That  part  of  the  business  of  any  savings  bank,  institution, 
or  other  similar  association  having  a  capital  stock  that  is  con* 
ducted  on  a  mutual  plan  solely  for  the  benefit  of  its  depositors 
on  such  plan,  and  which  shall  keep  its  accounts  of  its  business 
cx)n(iucteil  on  such  mutual  plan  separate  and  apart  from  its 
other  accounts. 

8.  Any  insurance  company  or  association  which  conducts  all 
its  business  solely  upon  the  mutual  plan,  and  only  for  the  benefit 
of  its  policy  holders  or  members,  and  having  no  capital  stock. 
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and  no  stock  or  shareholders,  and  holding  all  property  in  trust 
and  in  reserve  for  its  policy  holders  or  members. 

9.  That  part  of  the  business  of  any  insurance  company,  hav- 
ing a  capital  stock  and  stock  and  shareholders,  which  is  con- 
ducted on  the  mutual  plan,  separate  from  its  stock  plan  of  insur- 
ance and  solely  for  the  benefit  of  the  policy  holders  and  mem- 
bers insured  on  such  mutual  plan,  and  holding  all  property  be- 
longing to  and  derived  from  said  mutual  jmrt  of  its  business 
in  trust  and  reserve  for  the  benefit  of  its  policy  holders  and 
members  insured  on  such  mutual  plan. 

The  exemption  extended  in  the  above-named  provisions  to  cor- 
porations, companies,  or  associations,  is  intended  for  the  benefit 
of  the  depositors,  shareholders,  and  other  beneficiaries  of  such 
corporations,  companies,  or  associations.  The  corporations,  as 
such,  and  all  stockholders  therein  who  own  such  stock  aS  invest- 
ment for  capital  or  for  speculative  purposes,  are  not  the  intended 
beneficiaries  of  this  exemption. 

Collectors  should  carefully  examine  the  articles  of  association, 
or  charter,  and  business  methods  of  all  corporations  claiming 
exemption,  and  where  such  are  found  to  be  operating  upon  any 
plan  not  specifically  enumerated  in  the  law  extending  such 
exemption,  the  collector  will  proceed  to  make  return,  if  not 
made  by  such  corporation,  of  the  profits  and  income  of  such 
corporation,  and  to  enforce  the  collection  of  taxes  thereon,  as 
in  the  case  of  other  corporations. 

IV. 

Instructions  Relative  to  Computing  Incomes  for  Taxation. 

1.  The  income  tax  must  be  paid  to  the  collector  or  deputy 
collector  in  the  district  in  which  the  taxpayer's  annual  income 
list  is  returned. 

2.  Expenses  for  medical  attendance,  store  accounts,  family 
supplies,  wages  of  domestic  servants,  cost  of  board,  room,  or 
house  rent  for  family  or  personal  use,  are  not  expenses  that  C€ui 
be  deducted  from  the  gross  profits  or  income  in  making  annual 
returns.  It  was  manifestly  the  legislative  intention  that  the 
$4,000  exempt  from  the  payment  of  the  income  tax  should  cover 
all  the  above  enumerated  expenses,  and  all  personal  expenses 
for  the  maintenance  of  the  family  and  household  of  the  tax- 
payer receiving  the  benefit  of  the  exemption. 
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8.  Only  one  deduction  of  (4,000  can  be  allowed  from  the  ag- 
gregate incomes  of  all  the  members  of  any  family  composed  of 
parents,  or  parent,  and  minor  children.  It  is  not  essential  that 
the  children  live  with  the  parents.  A  husband  and  wife  are  re- 
garded as  members  of  the  same  family,  though  living  separately, 
unless  separated  by  divorce  or  other  operation  of  law,  so  as  to 
break  up  the  family  relations.  Where  separate  wards  are  not 
comprised  in  one  family,  guardians  are  allowed  to  make  a  deduc- 
tion in  favor  of  each  and  every  ward.  The  parent,  as  natural 
guardian  for  a  minor  child,  is  required  to  make  return  for  him, 
but  where  any  other  guardian  or  trustee  has  been  appointed,  re- 
turn should  be  made  by  such  guardian  or  trustee.  If  the  minor 
has  no  guardian  or  trustee  he  should  make  return  himself.  If 
he  refuses  or  neglects  to  make  return,  the  same  must  be  made 
by  the  collector. 

4.  The  national.  State,  county,  school,  and  municipal  taxes  de- 
ductible from  incomes  comprise  such  internal-revenue  taxes  as 
have  not  been  included  in  the  expenses  of  the  business,  and  all 
such  State,  county,  school,  and  municipal  taxes  as  are  assessed 
ratably  upon  all  persons  liable  to  such  assessment ;  but  assess- 
ments made  upon  the  real  estate  of  a  particular  locality  on  ac- 
count of  street  improvements,  sewerage,  street  grade,  or  other 
improvements  intended  to  benefit  the  particular  property  in- 
cluded in  said  locality,  are  not  considered  as  taxes  which  may  be 
deducted  from  incomes. 

5.  The  interest  on  all  bonds  of  the  United  States  shall  be  re- 
turned as  income  by  the  person,  corporation,  company,  or  asso- 
ciation owning  or  holding  such  bonds,  except  the  interest  on 
bonds  of  the  funded  loan  of  1891,  continued  at  2  per  cent.  ;  and 
the  bonds  of  the  4  per  cent,  f  imded  loan  of  1907  ;  and  the  bonds  of 
the  5  per  cent,  funded  loans  of  1904,  all  of  which  are  by  the  law 
of  their  issuance  exempt,  both  as  to  principal  and  interest,  from 
aU  Federal  taxation. 

6.  In  estimating  the  amount  of  taxable  income,  only  such 
losses  as  shall  have  been  actually  suffered,  and  the  amount  of 
which  has  been  definitely  ascertained  during  the  year  covered  by 
the  return,  can  be  deducted  from  the  gross  profits  for  that  year. 
No  deduction  will  be  allowed  for  any  losses  not  specifically  de- 
scribed and  set  forth  in  the  annual  return  of  the  person  or  corpo- 
ration claiming  the  deduction. 

7.  Non-residents  are  not  entitled  to  the  exemption  of  $4,000,  or 
to  any  exemption  whatever,  unless  they  make  out  their  annual 
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lists  and  returns,  duly  verified  by  oath  or  affirmation,  and  deliver 
the  same  to  the  collector  or  deputy  of  the  district  wherein  their 
property  or  business  from  which  income  is  derived  is  situated,  in 
the  time  prescribed  in  the  case  of  residents. 

8.  Persons  receiving  fees  or  emoluments  for  professional  or 
other  services,  as  in  the  case  of  physicians  or  lawyers,  should  in- 
clude all  actual  receipts  for  services  rendered  in  the  year  for 
which  return  is  made,  together  with  all  unpaid  accounts,  charges 
for  services,  or  contingent  income  due  for  that  year,  if  good  and 
collectible. 

9.  Costs  of  suits  and  other  legal  proceedings  arising  from 
ordinary  business  may  be  treated  as  other  expenses  of  such  busi- 
ness, and  may  be  deducted  from  the  gross  profits  thereof  for  the 
year  only  in  which  such  proceedings  were  had  and  determined. 

10.  The  annual  return  of  merchants  and  manufacturers  of  their 
gains,  profits,  or  income  should  cover  the  business  of  the  year  froni 
the  Ist  day  of  January  to  the  31st  day  of  December  in  the  year 
for  which  return  is  made,  and  their  books  of  account,  stock  rec- 
ords, and  inventories  should  bo  kept  and  taken  at  such  time  and 
in  such  manner  as  to  clearly  show  the  gross  profits,  business  ex- 
penses, net  profits  or  income  for  the  year  ending  at  the  close  of 
business  hours  on  the  Slst  day  of  December. 

11.  The  interest  accrued  during  the  year  on  notes,  bonds,  or 
other  evidences  of  indebtedness,  if  good  and  collectible  at  the  end 
of  the  year,  should  be  returned  as  income,  whether  actually 
collected  or  not.  Dividends  and  interest  payable  in  1894  should 
be  returned  as  income  for  that  year,  no  matter  when  declared. 

12.  Debts  which  were  contracted  during  the  year  1894,  but 
found  in  said  year  to  be  absolutely  worthless,  may  be  deducted 
from  the  income  of  the  creditor  in  his  annual  return  for  said 
year,  but  such  debts  cannot  be  considered  or  returned  as  worth- 
less until  after  legal  proceedings  to  recover  the  same  have  proved 
fruitless,  or  it  clearly  appears  that  the  debtor  is  insolvent,  and 
that  proceedings  to  collect  the  debt  would  avail  nothing.  In 
making  the  deduction  for  worthless  debts,  the  person  claiming 
the  same  must  set  forth  in  his  return  that  the  facts  as  above 
stated  exist  in  connection  with  the  debt  returned  as  worthless. 
No  debts  contracted  prior  to  the  year  for  which  return  is  made 
can  be  deducted. 

13.  No  deduction  can  be  made  because  of  the  diminished  value, 
actual  or  estimated,  of  real  estate,  nor  of  stocks,  bonds,  or  other 
personal  property,  while  owned  by  the  person  making  the  return; 
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nor  for  estimated  depreciation  of  mines  by  the  process  of  mining 
or  otherwise.  Rent  from  mines,  or  royalty  thereon,  is  income, 
and  should  be  included  in  annual  returns. 

14.  Collectors  should  distribute,  by  mail  or  otherwise,  blank 
Forms  365  to  all  persons  in  their  respective  districts  having  an 
annual  income  of  more  than  $3,500,  and  to  persons  whose  incomes 
may  be  supposed  to  reach  more  than  said  amount,  and  blank 
Forms  366  to  all  corporations  doing  business  within  their  re- 
spective districts,  as  early  as  practicable  after  the  1st  day  of 
January  in  each  year;  but  the  failure  of  persons  or  corporations 
to  receive  such  blanks,  or  the  failure  to  receive  any  notice  that 
such  returns  should  be  made,  or  that  any  act  enjoined  by  law 
should  be  complied  with,  cannot  be  deemed  a  valid  excuse  for 
not  making  such  return,  or  not  complying  with  the  provisions  of 
law  in  the  time  and  manner  prescribed,  and  will  not  prevent  or 
reduce  the  penalties  imposed  by  law  for  such  failure  or  neglect. 
Persons  or  corporations  not  supplied  with  blank  forms  for  annual 
returns  should  apply  for  them  to  the  collector. 

V. 
Tax  on  Salaries  or  Gk>yEitNMENT  Officers  and  Employes. 

Section  33  of  the  said  act  provides  "'  That  there  shall  be  levied, 
collected,  and  paid  on  all  salaries  of  officers,  or  payments  for 
services  to  persons  in  the  civil,  military,  naval,  or  other  employ- 
ment or  service  of  the  United  States,  including  Senators  and  Rep- 
resentatives and  Delegates  in  Congress,  when  exceeding  the  rate 
of  four  thousand  dollars  per  annum,  a  tax  of  two  per  centum  on 
the  excess  above  the  said  four  thousand  dollars:  Provided,  That 
salaries  due  to  State,  county,  or  municipal  officers  shall  be  ex- 
empt from  the  income  tax  herein  levied.'* 

Where  the  salary  or  compensation  paid  to  any  person  in  the 
service  of  the  United  states  does  not  exceed  the  rate  of  $4,000  per 
annum,  or  does  not  reach  that  sum  in  the  calendar  year,  or  is  paid 
in  fees,  or  is  imcertain  or  irregular  in  amount  or  in  the  time  dur- 
ing which  the  same  was  earned  or  has  accrued,  such  salary  or 
compensation  shall  be  included  in  estimating  the  annual  gains  or 
income  of  the  person  to  whom  the  same  was  paid,  and  shall  be 
entered  on  his  annual  return  (Form  No.  365)  to  the  collector  with 
bis  other  sources  of  income. 

All  salaries  or  compensation  paid  to  officers  or  persons  in  the 
employ  of  the  Oovemment  of  the  United  States  in  and  for  the 
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calendar  year  1894  shall  be  included  in  the  annttal  returns  ta 
collectors,  on  Form  365,  of  such  ofl^ers  and  persons,  in  state- 
ments of  gains,  profits,  and  incomes  subject  to  income  tax  for 
that  year. 

All  salaries  paid  by  States,  counties,  or  municipalities  to  their 
public  officers,  whether  paid  in  fixed  amounts  or  by  fees,  are  whcdly 
exempt  from  income  tax,  and  should  not  be  included  in  the 
annual  list  or  return  of  any  person. 

DUTIES  OF  DISBURSING  OFFICERS. 

**It  shall  be  the  duty  of  all  paymasters  and  all  disbursing 
officers  under  the  Government  of  the  United  States,  or  persons  in 
the  employ  thereof,  when  making  any  payment  to  any  ofiScers  or 
persons  as  aforesaid,  whose  compensation  is  determined  by  a  fixed 
salary,  or  upon  settling  or  adjusting  the  accounts  of  such  oflScers 
or  persons,  to  deduct  and  withhold  the  aforesaid  tax  of  2  per  cent. ; 
and  the  pay  roll,  receipts,  or  account  of  officers  or  persons  pay- 
ing such  tax  as  aforesaid  shall  be  made  to  exhibit  the  fact  of  such 
payment." 

No  deduction  for  tax  will  be  made  by  paymasters  or  disbursing 
officers,  in  the  payment  of  the  salary  of  any  officer  or  person  in 
the  employment  of  the  United  States  Government,  where  the 
compensation  of  such  officer  or  person  is  not  by  a  fixed  saleury 
exceeding  $4,000  per  annum. 

Paymasters  and  disbursing  officers  will  deduct  and  withhold  a 
tax  of  2  per  cent,  from  all  salaries  and  payments  of  every  kind 
made  in  money  to  officers  or  other  persons  in  the  civil,  military, 
naval,  and  any  other  employment  in  the  service  of  the  United 
States,  including  Senators  and  Representatives  and  Delegates  in 
Congress,  upon  the  excess  of  such  salaries  over  the  rate  of  $4,000 
per  annum. 

Paymasters  and  disbursing  officers  of  the  Grovemment  will 
make  no  deduction  for  taxes  from  the  salary  or  pay  of  any  oflftcer 
or  person  in  the  employ  of  the  United  States  for  the  year  1895,  or 
thereafter,  until  the  amount  paid  to  any  such  officer  or  Gk)vem- 
ment  employe  on  account  of  such  salary  or  employment  hae 
reached,  in  the  aggregate  for  that  calendar  year,  the  sum  of 
$4,000 ;  when,  from  the  first  payment  on  the  excess  of  said  amount 
or  any  part  thereof,  the  paymaster  or  disbursing  officer  making 
the  payment  shall  deduct  and  withhold  the  tax  of  2  per  cent,  on 
the  entire  amount  of  said  excess  of  salary  or  compensation  pay- 
able to  such  officer  or  employe  for  said  year.    The  excess  upon 
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which  the  tax  of  2  x>er  cent,  is  payable  shall  be  ascertained  by 
deducting  the  sum  of  $4,000  from  the  fixed  annual  salary  or 
compensation. 

The  disbursing  officer  shall,  when  required,  give  to  each  person 
from  whom  the  tax  aforesaid  is  withheld  a  receipt  in  full  for  the 
amount  withheld  by  him. 

The  amount  withheld  as  aforesaid  shall  be  i)aid  by  the  disbars* 
ing  officer  withholding  the  same,  within  thirty  days  after  the 
receipt  thereof,  to  the  collector  or  deputy  collector  of  internal 
revenue  for  the  district  in  which  such  disbursing  officer  resides 
or  in  which  such  salary  is  paid  or  i)ayable,  and  the  collector  shall 
receipt  him  therefor,  and  such  receipt  shall  be  sufficient  evidence 
to  the  accounting  officers  of  the  Treasury  Department  when 
auditing  the  accounts  of  paymasters  or  disbursing  officers,  or  any 
officer  withholding  his  salary  for  moneys  received  by  him,  or 
when  settling  or  adjusting  the  accounts  of  any  such  officer,  that 
said  taxes  have  been  deducted  and  paid  over  to  the  officer  of  the 
United  States  authorized  to  receive  the  same. 

All  i)ay  masters  and  disbursing  officers  of  the  United  States 
Oovemment  who  shall  withhold  the  tax  aforesaid  from  the  salary 
or  compensation  of  any  officer  or  employe  of  the  Oovemment 
shall,  on  the  Ist  day  of  each  month,  render  a  true  statement  of 
the  amount  of  such  tax,  with  the  names  and  official  designations 
of  the  persons  i)aying  the  same,  and  the  amount  paid  by  each  in 
the  preceding  month,  to  the  ([Commissioner  of  Internal  Revenue. 
Such  statement  shall  be  signed  by  the  officer  rendering  the  same, 
and  be  verified  by  his  oath  or  affirmation  to  the  effect  that  the 
same  is  a  true  and  correct  statement  of  all  the  taxes  withheld  by 
him  for  the  preceding  month,  with  the  names  and  official  desig- 
nations of  all  the  persons  from  whom  said  tax  was  withheld,  and 
that  said  tax  has  been  paid  by  him  to  a  collector  or  deputy  col- 
lector of  internal  revenue,  giving  the  name  of  said  collector  or 
deputy  and  the  district  in  which  such  payment  was  made. 

VI. 
Appeals  Allowed  nr  Certain  Cases. 

Under  the  provisions  of  section  29  of  said  act,  any  person,  cor- 
poration, company,  or  association  feeling  aggrieved  by  the  decis- 
ion of  the  deputy  collector,  in  cases  where  he  has  increased  the 
list  or  return  of  such  person,  corporation,  company,  or  associa- 
tion, or  has  refused  to  accept  the  declaration  of  any  person,  cor- 
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poration,  company,  or  association  that  he,  or  it,  has  been  assessed 
and  has  paid  an  income  tax  elsewhere  in  the  same  year,  or  that 
he,  or  it,  or  any  ward,  had  not  a  taxable  income  for  said  year; 
or  where  any  deputy  collector  has  made  the  annual  list  or  return 
for  such  person,  corporation,  company,  or  association,  and  has 
added  the  penalty  prescribed  by  law  thereto,  may  appeal  to  the 
collector  of  the  district,  and  his  decision  thereon,  unless  reversed 
by  the  Commissioner  of  Internal  Revenue,  shall  be  final. 

This  appeal  must  be  claimed  of  the  deputy  collector  by  giving 
him  notice  thereof  within  five  days  after  his  decision  is  rendered, 
and  a  written  statement  of  the  grounds  of  appeal,  verified  by 
oath  of  the  appellant,  must  be  filed  with  the  collector  to  iirhom 
such  appeal  is  taken  within  ten  days  of  the  time  it  was  claimed, 
unless  special  reasons  made  under  oath  are  shown,  where  such 
statement  could  not  have  been  filed  in  that  time.  Of  the  sufift- 
ciency  of  these  reasons  the  collector  is  to  be  the  judge. 

Whenever  such  valid  reasons  exist,  the  wntten  statement 
herein  required  must  be  filed  at  the  earliest  practicable  time, 
not  exceeding  thirty  days  from  the  decision  of  the  deputy  col- 
lector. 

If  any  person,  corporation,  company,  or  association  is  dis- 
satisfied with  the  decision  of  the  collector,  he  or  it  may  submit 
the  case  with  all  the  papers  to  the  Commissioner  of  Internal 
Revenue  for  his  decision,  and  may  furnish  the  testimony  of 
witnesses  to  prove  any  relevant  facts,  having  served  notice  to 
that  effect  upon  the  Commissioner  of  Internal  Revenue. 

In  such  cases  the  appellant  shall  serve  the  notice  of  appeal 
upon  the  collector  who  rendered  the  decision  and  forward  a  copy 
of  such  notice  with  the  certificate  of  service  thereof  to  the  Com- 
missioner of  Internal  Revenue  within  five  days  from  the  date  of 
such  decision. 

It  shall  be  the  duty  of  the  collector,  upon  receiving  the  notice 
herein  prescribed,  to  forward  within  five  days  thereafter  all 
returns  and  other  papers  connected  with  said  case  to  the  Com- 
missioner of  Internal  Revenue. 

The  notice  to  take  depositions,  required  by  said  act  to  be  served 
upon  the  Commissioner  of  Internal  Revenue,  shall  accompany 
the  notice  of  appeal,  and  shall  state  the  time  and  place  at  which, 
and  the  officer  before  whom  the  testimony  will  be  taken,  the 
name,  age,  residence,  and  business  of  the  proposed  witness,  with 
the  questions  to  be  propounded  to  the  witness,  or  a  brief  state- 
ment of  the  substance  of  the  testimony  he  is  expected  to  give.- 
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The  Government,  by  the  collector  or  any  other  officer  or  person 
designated  by  the  Commissioner  of  Internal  Revenue,  may,  at 
the  same  time  and  place,  take  testimony  to  rebut  the  testimony 
of  the  witnesses  examined  by  the  appellant.  The  notice  to  take 
testimony  shall  be  delivered  or  mailed  to  the  Commissioner  of 
Internal  Revenue  a  sufficient  number  of  days  previous  to  the 
date  fixed  for  taking  the  deposition  to  allow  him,  after  its  receipt, 
at  least  five  days,  exclusive  of  the  period  required  for  mail  com- 
munication with  the  place  at  which  the  testimony  is  to  be  taken, 
in  which  to  give,  should  he  so  desire,  instructions  as  to  the  cross- 
examination  of  the  proposed  witnesses. 

The  testimony  or  deposition  shall  be  taken  before  a  collector  or 
deputy  collector  of  internal  revenue,  unless  it  clearly  appears 
from  the  statement  of  the  appellant,  under  oath,  that  it  is  not 
practicable  to  take  the  same  before  such  officer,  and  reasonable 
notice  shall  be  given  to  such  collector  or  deputy  collector,  of  the 
time  and  place  fixed  for  taking  the  deposition  or  testimony. 
The  deposition  or  testimony  aforesaid  shall  be  securely  sealed  by 
the  officer  taking  the  same,  and  forwarded  by  mail  to  the  Com- 
missioner of  Internal  Revenue  within  five  days  after  the  close 
of  the  taking  of  such  testimony  or  deposition. 

vn. 

Penalty  fob  Makino  Known  the  Amount  or  Source  of 

Income. 

Sectioh  3167  of  the  Revised  Statutes  as  amended  by  this  act, 
provides  that  ''it  shall  be  unlawful  for  any  collector,  deputy 
collector,  agent,  or  other  officer  or  employe  of  the  United  States, 
to  divulge  or  make  known  in  any  manner  whatever  not  provided 
by  law  to  any  person  the  amount  or  source  of  income,  profits, 
losses,  expenditures,  or  any  particular  thereof  set  forth  or  dis- 
closed in  any  income  return  by  any  person  or  corporation,  or  to 
permit  any  income  return  or  copy  thereof,  or  any  book  contain- 
ing any  abstract  or  particulars  thereof  to  be  seen  or  examined 
by  any  person  except  as  provided  by  law. 

**  It  shall  be  unlawful  for  any  person  to  print  or  publish  in  any 
manner  whatever  not  provided  by  law,  any  income  return,  or 
any  part  thereof,  or  the  amount  or  sources  of  income,  profits, 
losses,  or  expenditures  appearing  in  any  income  return. 

''  Any  offense  against  the  foregoing  provisions  shall  be  a  mis- 
32 
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demeanor  and  be  punished  by  a  fine  not  exceeding  one  thousand 
dollars,  or  by  imprisonment  not  exceeding  one  year,  or  both,  at 
the  discretion  of  the  court ;  and  if  the  offender  be  an  officer  or 
employe  of  the  United  States,  he  shall  be  dismissed  from  office, 
and  be  incapable  thereafter  of  holding  any  office  under  the  Gk>v- 
emment." 

Collectors  are  directed  to  call  the  attention  of  all  officers  and 
employes  in  their  respective  offices  to  this  provision  of  the  law, 
and  to  see  that  the  same  is  carefully  observed  and  rigidly  en- 
forced. 


vni. 


Taxes  Due  and  Payable  on  or  Before  July  1,  in  each  Year. 

Section  30  of  said  act  provides  that  ^^  taxes  on  incomes  herein 
imposed  shall  be  due  and  payable  on  or  before  the  first  day  of 
July  in  each  year,  and  on  any  sum  or  sums  annually  due  and 
unpaid  after  the  first  day  of  July  as  aforesaid,  and  for  ten  days 
after  notice  and  demand  thereof  by  the  collector,  there  shall  be 
levied  in  addition  thereto  a  sum  of  five  per  centum  on  the 
amount  of  taxes  unpaid,  and  interest  at  the  rate  of  one  per 
centum  per  month  on  said  tax  from  the  time  the  same  becomes 
due  as  a  penalty,  except  on  the  estates  of  deceased,  insane,  or 
insolvent  persons.'' 

The  notice  and  demand  above  mentioned  will  be  given  by  the 
collector  on  Form  17,  and  the  collector  will  observe  care  in  serving 
all  notices  under  the  provisions  of  this  act,  that  the  lien  may  be 
perfected  against  the  party  liable,  with  interest,  penalties,  and 
costs,  as  provided  by  section  3186  of  the  Revised  Statutes,  as 
amended.  The  service  of  notice  on  the  taxpayer,  if  not  present, 
may  be  made  by  leaving  the  same  at  his  residence  or  place  of  busi-^ 
ness  with  some  person  of  suitable  age  or  discretion,  or  by  mailing, 
in  which  last  case  the  service  will  be  held  to  have  been  made  on 
the  day  when  the  notice  would  have  reached  the  taxpayer  in  due 
course  of  mail. 

The  payment  of  all  taxes  on  gains,  profits,  or  incomes  for  per- 
sons or  corporations,  when  delinquent,  will  be  enforced  as  in  the 
case  of  the  enforcement  and  collection  of  other  taxes  under  the 
internal -revenue  laws  of  the  United  States.  (See  sees.  3187  to 
3219,  Revised  Statutes.) 
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RECEIPTS  TO  BE  OIYEN  BT  THE  OOLLECTOR. 

It  ia  made  the  duty,  under  section  37  of  this  act,  of  every 
collector  of  internal  revenue  to  whom  any  payment  of  income 
taxes  is  made  to  give  the  person  making  such  payments  a  full 
written  or  printed  receipt,  expressing  the  amount  paid  and  the 
particular  accoimt  for  which  such  payment  was  made.  The 
receipt  herein  provided  for  shall  be  given  on  Form  No.  1,  Revised. 

Collectors  should  set  apart  separate  books  of  Form  No.  1  for 
receipts  for  income  taxes,  that  the  stubs  of  said  books  when  for- 
warded to  the  Commissioner  of  Internal  Revenue  may  refer  only 
to  receipts  given  for  this  character  of  taxes. 

Whenever  payment  of  taxes  is  made  such  collector  shall,  if 
required,  give  a  separate  receipt  for  each  tax  paid  by  any  debtor 
on  account  of  payments  made  to  or  to  be  made  by  him  to  separate 
creditors,  in  such  form  that  such  debtor  can  conveniently  produce 
the  same  separately  to  his  several  creditors  in  satisfaction  of  their 
respective  demands  to  the  amounts  specified  in  such  receipts. 

Separate  receipts  may  be  given  to  guardians,  trustees,  agents, 
or  other  persons  acting  in  any  fiduciary  capacity,  for  each  of  the 
wards,  principals,  or  beneficiaries  for  which  such  guardian  or 
other  person  may  be  acting. 

IX. 

Instructions  Relative  to  Assessment  Lists,  Form  367. 

On  or  before  the  15th  day  of  March  in  each  year,  the  collector 
will  prepare  an  assessment  list  for  his  entire  district  covering  all 
income  taxes  for  the  next  preceding  calendar  year.  This  list  will 
be  on  Form  367,  and  in  triplicate,  and  will  be  in  pamphlet  form, 
as  in  the  case  of  lists  on  Forms  23  A  and  23  B. 

He  will  first  enter  the  names  of  all  persons  liable  to  an  income 
tax  for  the  year,  and  will  then  enter  the  names  of  all  corpora- 
tions, companies,  and  associations  so  liable,  all  in  alphabetical 
order,  space  being  left  after  each  group  of  names  commencing 
with  a  certain  letter  for  entering  the  names  of  other  persons  or 
corporations,  as  the  case  may  be,  whose  returns  may  be  expected 
before  the  list  is  forwarded  as  hereinafter  provided. 

The  collector  will  enter  the  amounts  returned  on  Forms  365  and 
366  to  his  deputies  as  well  as  those  made  directly  to  himself,  and 
all  income  taxes  ascertained  otherwise.  In  each  case  every  fact 
necessary  to  enable  the  Commissioner  to  assess  and  determine 
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the  amount  to  be  collected  should  be  specified  in  the  proper 
columns,  including  columns  9  and  10,  and  in  the  space  headed 
"•  Remarks  by  the  collector." 

Each  triplicate  list  will  be  a  counterpart  of  the  other  two,  ex- 
cept that  the  collector  will  mark  across  the  top  of  one,  in  red  ink, 
the  word  *'  Original,"  across  the  top  of  another  the  word  *'  Du- 
plicate," and  across  the  top  of  the  third  the  word  *'  Triplicate." 

Before  sending  the  list  to  the  Commissioner,  the  collector  will 
make  the  entries  on  Form  367  in  columns  2,  3,  4,  5,  6,  7,  8,  9,  and 
10,  and  in  case  the  tax  to  be  assessed  is  paid  before  the  list  is 
sent,  in  columns  16  and  17,  as  follows  : 

(1)  Care  should  be  taken  that  entries  made  on  any  one  line  of 
the  original  should  be  made  on  the  corresponding  line  of  the 
duplicate  and  triplicate. 

(2)  The  collector  will  enter  in  column  2  the  names  of  all  persons, 
corporations,  companies,  and  associations  in  his  distnct  liable  to 
assessment  of  an  income  tax,  including  those  liable  to  the  penalty 
of  50  per  cent,  for  nelglect  to  make  return  in  due  time,  or  of  100 
per  cent,  for  making-  a  false  or  fraudulent  return. 

(3)  In  giving  the  post-office  address  it  is  not  necessary  to  state 
the  county  or  township,  but  merely  the  post-office  as  found  in  the 
post-office  directory,  except  in  case  the  collection  district  is  com- 
prised, wholly  or  in  part,  within  the  limits  of  a  city,  when  the 

•  street  and  number  will  be  given  in  lieu  of,  or  with,  the  post- 
office  address. 

(4)  The  calendar  year  1894,  or  as  the  case  may  be  for  which  the 
return  is  made,  will  be  stated  in  figures  in  column  4.  In  order,  how- 
ever, that  the  character  of  the  return  may  be  more  clearly  identi- 
fied, the  collector  will  write  in  red  ink  across  the  top  of  the  page 
upon  which  he  begins  the  list  of  taxpayers  who  return  on  Form 
365  the  words  ''  Personal  income  taxes,"  and  also  in  red  ink  across 
the  top  of  the  page  on  which  he  begins  the  list  of  those  who  make 
returns  on  Form  366  the  words  ' '  Income  taxes  of  corporations, 
associations,  and  companies." 

(5)  In  column  5  will  be  shown  the  gross  amount  of  the  income 
for  the  year  as  shown  by  Forms  365  or  366,  or,  in  the  absence  of 
these  returns,  as  ascertained  in  the  manner  provided  by  law  and 
the  regulations  of  this  Department. 

(6)  In  column  6  will  be  stated  the  aggregate  of  the  deductions 
from  the  gross  income  authorized  by  law,  and  as  set  forth  in  the 
returns,  Forms  365  and  366. 

(7)  In  column  7  will  be  stated  the  net  income  for  the  year  ;  that 
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is  to  say,  the  taxable  income  which  is  ascertained  by  taking  the 
amounts  reported  in  column  6  from  the  amounts  reported  in 
column  5. 

(8)  In  column  8  wiU  be  entered  the  amount  of  tax  at  2  per  cent, 
computed  on  the  net  income  reported  in  column  7. 

(9)  In  column  9  the  collector  will  state  the  date  of  the  return 
on  Form  365  or  366,  as  the  case  may  be,  and  whether  true  or  false. 
He  may  use  the  letter  '^  T  "  to  indicate  that  the  return  is  true, 
and  the  letter  ''  F ''  that  it  is  false. 

If  the  return  is  false,  he  will  also  state  in  what  its  falsity  con- 
sists. As  the  assessment  of  the  penalty  of  100  per  cent,  added  to 
the  amount  of  the  tax  ascertained  to  be  due  is  to  be  made  in  all 
cases  of  a  willfuUy  false  or  fraudulent  list  or  return,  it  is  neces- 
sary that  the  Commissioner  should  be  correctly  informed  on  this 
point. 

If  the  return  is  received  after  the  first  Monday  in  March  the 
collector  will  state  whether  he  has  allowed  further  time  on  ac- 
count of  sickness  or  absence,  and  if  so,  for  how  many  days,  and 
whether  for  sickness  or  for  absence. 

Letters  containing  explanations  concerning  items  reported  for 
assessment  should  be  inclosed  with  the  list  on  which  the  items 
are  reported,  and  reference  should  be  made  to  such  letters  under 
the  heading  *'  Remarks  by  collectors  ; ''  otherwise  the  explana- 
tions may  not  be  received  until  after  the  list  is  made  up  and  the 
'*  Original "  forward^  to  the  collector. 

The  three  copies  of  Form  367,  prepared  as  above  stated,  will  be 
disposed  of  as  follows  :  Two  copies,  the  '*  Original"  and  *'  Dup- 
licate," will,  on  or  before  April  15  following,  be  sent  to  the  Com- 
missioner of  Internal  Revenue  with  the  returns  on  Forms  365 
and  366  received  by  the  collector  from  each  person,  corporation, 
and  company  reported  on  the  list.  The  other  copy  of  the  list, 
the  *'  Triplicate,"  will  be  filed  in  the  office  of  the  collector. 

On  the  first  day  of  May  following,  and  on  the  first  day  of 
every  succeeding  month,  the  collector  will  forward  a  list  on 
Form  368  of  all  delinquent  income  taxpayers  against  whom 
liability  to  tax  is  determined  subsequently  to  the  forwarding 
of  the  next  preceding  list,  as  also  additional  ascertained  liabilities 
against  those  who  may  have  been  reported  on  any  previous  list. 

The  lists  forwarded  on  the  15th  day  of  April  each  year  will  be 
known  as  Annual  Lists,  and  will  contain  the  names  only  of 
those  persons,  corporations,  companies,  and  associations  liable  to 
income  tax  for  the  calendar  year  next  preceding.     The  Annual 
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List  to  be  forwarded  April  15,  1895,  will  be  designated  as  *'  The 
income-tax  list  for  1894  for  the  district  of  Alabama/'  or  for  any 
other  district,  as  the  case  may  be,  the  list  to  be  forwarded  April 
15,  1896,  to  be  for  1895,  and  so  on. 

The  Commissioner  will,  immediately  upon  receipt  of  the  lists 
on  Form  367  from  the  collector,  inquire,  determine,  assess  and 
enter  in  columns  11,  12,  13  and  14  thereof,  the  amounts  ascer- 
tained to  be  assessable,  including  the  amounts  returned  by  the 
collector,  if  found  correct.  He  will  then  enter  the  total  of  column 
14  of  the  list  for  each  district,  respectively,  at  the  foot  of  colunin 
10  of  the  proper  list  on  Form  23,  specifying  on  the  same  line  the 
list  on  Form  367,  from  which  the  amount  is  transferred,  the 
amount  so  entered  to  be  included  in  the  receipt,  Form  33f «  for 
the  list  to  which  the  transfer  is  made. 

It  is  intended  that  the  amounts  on  the  income-tax  list  for  18d4 
shall  be  included  in  the  receipt.  Form  23i,  for  the  month  of  May, 
1895,  which  will  be  forwarded  to  the  collector  about  June  15, 
1895,  and  that  the  receipts,  including  the  amoimts  assessed  on 
the  monthly  lists  on  Form  368,  will  be  forwarded  with  the  lists. 
Forms  23  and  368,  monthly,  as  heretofore  in  the  case  of  Form  23. 

MONTHLY  REPORT  OF  ASSESSED  INCOME  TAXES  ON  FORM  368. 

Each  collector  who  receives  a  list  on  Form  367  will  make  a  re- 
port thereof  monthly  until  the  assessment  is  disposed  of  by  pay- 
ment or  abatement  ;  such  report  to  be  made  on  Form  368,  in  ac- 
cordance with  the  instructions  printed  on  said  form. 

Jos.  S.  Miller, 
Commissioner  of  Internal  Revenue. 

Approved  : 

J.  G.  Carlisle, 

Secretary  of  the  Treasury, 
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SUPREME  CX)URT  OF  THE   DISTRICT  OF  COLUMBIA. 

In  Equity. 

January  28d,  1895. 
MooRK  V,  Melleb,  Commiasioner  of  Internal  Revenue. 

The  sectioQB  of  the  act  entitled  *'  An  Act  to  Reduce  Taxation,  to  Provide 
Revenue  for  the  Government  and  other  purposes,**  passed  by  the  Fifty- 
third  Congress,  which  provide  for  the  taxation  of  incomes,  are  not  un- 
constitutional. 

Under  the  decisions  of  the  Supreme  Court  of  the  United  States  in  Springer 
r.  U.  S.  (102  U.  S.  586),  and  Pacific  Insurance  Co.  v,  Soule  (7  Wallace, 
446),  an  income  tax  is  not  a  direct  tax,  and  the  law  above  referred  to  is 
not  invalid  because  not  providing  for  an  apportionment  of  the  tax  among 
the  several  states. 

A  tax  law  is  not  unconstitutional  because  it  may  entail  duplicate  taxation. 
The  fact  that  for  a  portion  of  the  period  covered  by  the  law  in  question 
taxation  may  be  exacted  both  from  certain  corporations  upon  their  net 
profits  and  from  individuals  upon  the  same  net  profits  received  by  them 
as  dividends,  will  not  invalidate  such  law. 

Section  8  of  article  1  of  the  Federal  Constitution,  requiring  that  ^'  all  duties, 
imports  and  excises  shall  be  uniform  throughout  the  United  States,**  is 
not  infringed  by  the  exemption  from  taxation  of  all  incomes  not  ex- 
ceeding $4,000.  The  uniformity  so  prescribed  by  the  Constitution  has 
reference  to  the  various  localities  in  which  a  tax  is  intended  to  operate. 

Congress  may  rightfully  subject  alien  residents  to  the  same  taxation  as  citi- 
zens. Even  if  the  taxation  of  the  incomes  of  alien  residents  were  objec- 
tionable, such  feature  would  not  constitute  a  personal  grievance  en- 
titling, or  tending  to  entitle,  a  resident  citizen  to  an  injunction  against 
the  enforcement  of  the  law  as  against  him. 

It  seems  that  the  law  in  question  does  not  include  the  incomes  of  corpora- 
tions, which,  although  carried  on  for  profit,  are  created,  owned  and 
operated  by  the  several  states  as  instrumentalities  and  agencies  of 
Grovemment.  Even  if  such  incomes  were  included,  no  valid  ground  for 
injunctive  relief  would  thereby  be  afforded  to  a  person  not  a  shareholder 
or  otherwise  interested  in  any  such  corporation. 

Congress  may  legally  provide  for  the  taxation  of  incomes  of  a  period  anterior 
to  the  passage  of  the  law. 

A  party,  making  an  involuntary  payment  under  protest  to  a  tax  collector 
having  no  right  to  demand  it,  may  recover  the  same  back,  and  the  party 
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receiving  it  cannot  escape  responsibility  by  having  paid  it  over  to  the 
Government. 

Kelief  by  injunction  would  not  be  justified  in  the  present  case  on  the  ground 
of  preventing  multiplicity  of  suits. 

Section  3224  U.  S.  Revised  Statutes  precludes  the  courts  from  issuing  an  in- 
junction to  restrain  the  assessment  or  collection  of  any  tax,  including  an 
income  tax. 

The  bill  was  filed  in  this  court  on  the  22d  of  December,  1894. 

The  complainant,  claiming  to  be  a  citizen  of  the  United  States 
and  resident  of  New  York  City,  alleges  he  is  a  shareholder  in 
divers  corporations  organized  and  doing  business  in  the  United 
States,  paying  dividends  from  their  net  earnings  to  the  com- 
plainant and  to  their  other  stockholders,  from  which  net  earn- 
ings divers  sums  of  money  will  be  paid  to  the  complainant  as 
such  dividends  during  the  year  ending  December  Slst,  1894. 
That,  in  addition  to  such  dividends,  he  has  an  income  derived 
from  the  gains  and  profits  of  his  business,  embraced  within  sec- 
tions 27  and  28  of  the  act  passed  at  the  second  session  of  the 
Fifty -third  CJongress  (entitled  **  An  Act  to  Reduce  Taxation,  to 
Provide  Revenue  for  the  Government  and  for  other  purposes/* 
which  became  a  law  with  the  approval  of  the  President),  which 
is  largely  in  excess  of  the  sum  of  $4,000  ;  and  that  the  defendant, 
the  Commissioner  of  Internal  Revenue,  threatens  that  he  will, 
under  the  provisions  of  said  act,  proceed  to  assess  the  sum  of  two 
per  centum  upon  the  amount  of  the  complainant^s  income,  in- 
cluding said  dividends  before  mentioned,  in  excess  of  said  sum  of 
$4,000  per  annum  ;  that  such  assessment  and  the  amount  the 
complainant  will  be  required  to  pay  as  taxes  under  said  act  for 
the  first  year  for  which  such  assessment  is  made  will  be  in  ex- 
cess of  the  sum  of  $4,000. 

That  under  section  29  of  said  act,  the  corporations  before  re- 
ferred to  are  also  required  to  pay  a  tax  of  two  per  cent,  on  their 
net  earnings  respectively,  without  any  regard  to  any  dividends 
paid  out  of  said  net  earnings  ;  and  that  by  sections  27  and  28  the 
complainant  is  required  to  pay  a  like  tax  upon  the  moneys  so 
paid  to  him  as  dividends  by  such  corporations,  thereby  wrong- 
fully duplicating  the  tax  on  the  complainant. 

That  by  reference  to  section  27  of  said  act  he  shows  to  the 
court  that  said  taxation  is  unjust  and  unequal  in  this,  that  it 
discriminates  against  the  complainant  for  the  purposes  of  tax- 
ation between  persons  who  are  citizens  of  the  United  States  ;  and 
wholly  exempts  such  persons  from  taxation  as  aforesaid,  who 
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have  an  income  of  to  any  amount  up  to  and  not  in  excess  of  the 
sum  of  $4,000  per  annum,  and  thereby  the  complainant  and  all 
others  in  the  same  condition  with  him  are  denied  the  equal  pro- 
tection of  the  law. 

He  further  shows,  by  reference  to  sections  27  and  28  of  said  act, 
there  is  associated  with  the  taxation  of  citizens  of  the  United 
States,  and  subject  to  said  proposed  taxation  and  not  separable 
therefrom,  the  provision  that  persons  who  are  aliens,  but  who  re- 
side in  the  United  States,  whether  permanently  or  only  tempo- 
rarily, shall  likewise  be  subject  to  the  payment  of  said  tax  on  an 
income  in  excess  of  $4,000  per  annum,  although  such  income  is 
derived  wholly  from  rents,  interests,  dividends,  salaries,  or  from 
any  profession,  trade,  employment  or  vocation,  carried  on  else- 
where than  in  the  United  States  ;  thus  undertaking  imlawfuUy 
and  without  authority  to  tax  income  of  citizens  of  foreign  coun- 
tries alien  to  the  United  States,  who  may  have  within  the  United 
States  a  temporary  residence  for  temporary  purposes,  although 
such  incomes  are  derived  wholly  from  sources  not  within  the  juris- 
diction of  the  United  States. 

That  it  appears  by  section  32  of  said  act  that  no  exception  is 
made  thereby  from  such  taxation  of  incomes  of  such  corporations 
within  the  United  States  (of  which  it  is  alleged  there  are  many), 
which,  although  carried  on  for  profit,  are  created,  owned  and 
operated  by  the  several  states  of  the  Union  as  instrumentalities 
and  agencies  of  the  governments  of  said  respective  states,  and  in 
promotion  of  the  police  and  other  public  functions  and  policies  of 
such  states  ;  and  which  corporations,  so  being  such  agencies  of 
the  respective  states,  are  not  subject  to  taxation  by  the  United 
States. 

That  by  the  provisions  of  said  act  assessments  are  to  be  made 
upon  the  income  of  complainant  and  others,  that  have  been  earned 
and  received  by  him  prior  to  the  time  at  which  the  provisions  of 
the  said  law  took  effect ;  and  that  all  the  taxes  heretofore  men- 
tioned, and  attempted  to  be  assessed  and  collected,  are  not  within 
the  constitutional  jurisdiction  of  Congress  to  impose. 

That  the  defendant,  the  Conmiissioner  of  Internal  Revenue,  is 
threatening  and  intending  and  proceeding  to  take  steps  to  make 
an  assessment  against  the  complainant  under  said  provisions  of 
said  act  and  to  collect  the  same,  not  only  for  the  first  year'H  in- 
come, but  also,  under  the  requirements  of  said  act,  for  incomes 
hereafter  to  arise  from  year  to  year  continuously,  until  the  year 
1900  ;  and  that  he  and  his  successors  in  office  will  certainly  con- 
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poration,  company,  or  association  that  he,  or  it,  has  been  asseese 
and  has  paid  an  income  tax  elsewhere  in  the  same  year,  or  thi 
he,  or  it,  or  any  ward,  had  not  a  taxable  income  for  said  yeai 
or  where  any  deputy  collector  has  made  the  annual  list  or  retur 
for  such  person,  corporation,  company,  or  association,  and  h£ 
added  the  penalty  prescribed  by  law  Uiereto,  may  appeal  to  tb 
collector  of  the  district,  and  his  decision  thereon,  miless  reverse 
by  the  Commissioner  of  Internal  Revenue,  shall  be  final. 

This  appeal  must  be  claimed  of  the  deputy  collector  by  givin 
him  notice  thereof  within  five  days  after  his  decision  is  renderec 
and  a  written  statement  of  the  grounds  of  appeal,  verified  b 
oath  of  the  appellant,  must  be  filed  with  the  collector  to  ivhoi 
such  appeal  is  taken  within  ten  days  of  the  time  it  was  claimec 
unless  special  reasons  made  under  oath  are  shown,  where  sue 
statement  could  not  have  been  filed  in  that  time.  Of  the  Buft 
ciency  of  these  reasons  the  collector  is  to  be  the  judge. 

Whenever  such  valid  reasons  exist,  the  written  statexnei 
herein  required  must  be  filed  at  the  earliest  practicable  tinu 
not  exceeding  thirty  days  from  the  decision  of  the  deputy  co! 
lector. 

If  any  person,  corporation,  company,  or  association  is  dii 
satisfied  with  the  decision  of  the  collector,  he  or  it  may  submi 
the  case  with  all  the  papers  to  the  Commissioner  of  Interna 

!, ;  Revenue  for  his  decision,   and  may  furnish  the  testimony   c 

r  -witnesses  to  prove  any  relevant  facts,  having  served  notice  t 

that  effect  upon  the  Commissioner  of  Internal  Revenue. 

In  such  cases  the  appellant  shall  serve  the  notice  of  appes 

upon  the  collector  who  rendered  the  decision  and  forward  a  cop; 

!  I  ,  of  such  notice  with  the  certificate  of  service  thereof  to  the  Com 

missioner  of  Internal  Revenue  within  five  days  from  the  date  o 
such  decision. 

It  shall  be  the  duty  of  the  collector,  upon  receiving  the  notic 

herein  prescribed,  to  forward  within  five  days  thereafter  a] 

returns  and  other  papers  connected  with  said  case  to  the  Com 

missioner  of  Internal  Revenue. 

The  notice  to  take  depositions,  required  by  said  act  to  be  server 

j  |!  upon  the  Commissioner  of  Internad  Revenue,  shall  accompany 

•:  ".  the  notice  of  appeal,  and  shall  state  the  time  and  place  at  which 

j  I  and  the  officer  before  whom  the  testimony  will  be  taken,  th 

f  '  name,  age,  residence,  and  business  of  the  proposed  witness,  witl 

the  questions  to  be  propounded  to  the  witness,  or  a  brief  state 
ment  of  the  substance  of  the  testimony  he  is  expected  to  give.- 
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The  Gk)vemment,  by  the  collector  or  any  other  officer  or  person 
designated  by  the  Commissioner  of  Internal  Revenue,  may,  at 
the  same  time  and  place,  take  testimony  to  rebut  the  testimony 
of  the  witnesses  examined  by  the  appellant.  The  notice  to  take 
testimony  shall  be  delivered  or  mailed  to  the  Commissioner  of 
Internal  Revenue  a  sufficient  number  of  days  previous  to  the 
date  fixed  for  taking  the  deposition  to  allow  him,  after  its  receipt, 
at  least  five  days,  exclusive  of  the  period  required  for  mail  com- 
munication with  the  place  at  which  the  testimony  is  to  be  taken, 
in  which  to  give,  should  he  so  desire,  instructions  as  to  the  cross- 
examination  of  the  proposed  witnesses. 

The  testimony  or  deposition  shall  be  taken  before  a  collector  or 
deputy  collector  of  internal  revenue,  unless  it  clearly  appears 
from  the  statement  of  the  appellant,  under  oath,  that  it  is  not 
practicable  to  take  the  same  before  such  officer,  and  reasonable 
notice  shall  be  given  to  such  collector  or  deputy  collector,  of  the 
time  and  place  fixed  for  taking  the  deposition  or  testimony. 
The  deposition  or  testimony  aforesaid  shall  be  securely  sealed  by 
the  officer  taking  the  same,  and  forwarded  by  mail  to  the  Com- 
missioner of  Internal  Revenue  within  five  days  after  the  close 
of  the  taking  of  such  testimony  or  deposition. 

vn. 

Penalty  fob  Making  Known  the  Amount  or  Source  op 

INCX)ME. 

Sectioh  3167  of  the  Revised  Statutes  as  amended  by  this  act, 
provides  that  ''it  shall  be  unlawful  for  any  collector,  deputy 
collector,  agent,  or  other  officer  or  employe  of  the  United  States, 
to  divulge  or  make  known  in  any  manner  whatever  not  provided 
by  law  to  any  person  the  amoimt  or  source  of  income,  profits, 
losses,  expenditures,  or  any  particular  thereof  set  forth  or  dis- 
closed in  any  income  return  by  any  person  or  corporation,  or  to 
permit  any  income  return  or  copy  thereof,  or  any  book  contain- 
ing any  abstract  or  particulars  thereof  to  be  seen  or  examined 
by  any  person  except  as  provided  by  law. 

**  It  shall  be  unlawful  for  any  person  to  print  or  publish  in  any 
manner  whatever  not  provided  by  law,  any  income  return,  or 
any  part  thereof,  or  the  amount  or  sources  of  income,  profits, 
losses,  or  expenditures  appearing  in  any  income  return. 

''  Any  offense  against  the  foregoing  provisions  shall  be  a  mis- 
32 


498  Appendix. 

demeanor  and  be  punished  by  a  fine  not  exceeding  one  thousand 
dollars,  or  by  imprisonment  not  exceeding  one  year,  or  both,  at 
the  discretion  of  the  court ;  and  if  the  offender  be  an  officer  oi 
employe  of  the  United  States,  he  shall  be  dismissed  from  office, 
and  be  incapable  thereafter  of  holding  any  office  imder  the  Gov- 
ernment." 

Collectors  are  directed  to  call  the  attention  of  all  officers  and 
employes  in  their  respective  offices  to  this  provision  of  the  law, 
and  to  see  that  the  same  is  carefully  observed  and  rigidly  en 
forced. 

VIII. 

Taxes  Due  and  Payable  on  or  Before  July  1,  in  each  Year 

Section  30  of  said  act  provides  that  ''  taxes  on  incomes  hereii 
imposed  shall  be  due  and  payable  on  or  before  the  first  day  o: 
July  in  each  year,  and  on  any  sum  or  sums  annually  due  anc 
unpaid  after  the  first  day  of  July  as  aforesaid,  and  for  ten  dayi 
after  notice  and  demand  thereof  by  the  collector,  there  shall  Yh 
levied  in  addition  thereto  a  sum  of  five  per  centiun  on  th< 
amount  of  taxes  unpaid,  and  interest  at  the  rate  of  one  pei 
centum  per  month  on  said  tax  from  the  time  the  same  becomei 
.  due  as  a  penalty,  except  on  the  estates  of  deceased,  insane,    o] 

"  '^  insolvent  persons." 

The  notice  and  demand  above  mentioned  will  be  given  by  th< 

,  collector  on  Form  17,  and  the  collector  will  observe  cai'e  in  serving 

i  all  notices  under  the  provisions  of  this  act,  that  the  lien  may  b< 

''  perfected  against  the  party  liable,  with  interest,  penalties,  cuic 

costs,  as  provided  by  section  3186  of  the  Revised  Statutes,  at 
amendel.  The  service  of  notice  on  the  taxpayer,  if  not  present 
may  be  made  by  leaving  the  same  at  his  residence  or  place  of  busi 

j  ness  with  some  person  of  suitable  age  or  discretion,  or  by  mailing, 

in  which  last  case  the  service  will  be  held  to  have  been  made  or 

.J  the  day  when  the  notice  would  have  reached  the  taxpayer  in  due 

jj  course  of  mail. 

The  payment  of  all  taxes  on  gains,  profits,  or  incomes  for  per 
sons  or  corporations,  when  delinquent,  will  be  enforced  as  in  the 
case  of  the  enforcement  and  collection  of  other  taxes  under  the 
internal-revenue  laws  of  the  United  States.     (See  sees.  3187  t< 

i  3219,  Revised  Statutes.) 


•r: 


'II 
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RECEIPTS  TO  BE  GIVEN  BT  THE  OOLLBCTOR. 

It  ia  made  the  duty,  under  section  37  of  this  act,  of  every 
collector  of  internal  revenue  to  whom  any  payment  of  income 
taxes  is  made  to  give  the  person  making  such  payments  a  full 
written  or  printed  receipt,  expressing  the  amount  paid  and  the 
particular  account  for  which  such  payment  was  made.  The 
receipt  herein  provided  for  shall  be  given  on  Form  No.  1,  Revised. 

Collectors  should  set  apart  separate  books  of  Form  No.  1  for 
receipts  for  income  taxes,  that  the  stubs  of  said  books  when  for- 
warded to  the  Commissioner  of  Internal  Revenue  may  refer  only 
to  receipts  given  for  this  character  of  taxes. 

Whenever  payment  of  taxes  is  made  such  collector  shall,  if 
required,  give  a  separate  receipt  for  each  tax  paid  by  any  debtor 
on  account  of  payments  made  to  or  to  be  made  by  him  to  separate 
creditors,  in  such  form  that  such  debtor  can  conveniently  produce 
the  same  separately  to  his  several  creditors  in  satisfaction  of  their 
respective  demands  to  the  amounts  specified  in  such  receipts. 

Separate  receipts  may  be  given  to  guardians,  trustees,  agents, 
or  other  persons  acting  in  any  fiduciary  capacity,  for  each  of  the 
wards,  principals,  or  beneficiaries  for  which  such  guardian  or 
other  person  may  be  acting. 

IX. 

Instructions  Relative  to  Assessment  Lists,  Form  367. 

On  or  before  the  15th  day  of  March  in  each  year,  the  collector 
will  prepare  an  assessment  list  for  his  entire  district  covering  all 
income  taxes  for  the  next  preceding  calendar  year.  This  list  will 
be  on  Form  367,  and  in  triplicate,  and  will  be  in  pamphlet  form, 
as  in  the  case  of  lists  on  Forms  23  A  and  23  B. 

He  will  first  enter  the  names  of  all  persons  liable  to  an  income 
tax  for  the  year,  and  will  then  enter  the  names  of  all  corpora- 
tions, companies,  and  associations  so  liable,  all  in  alphabetical 
order,  space  being  left  after  each  group  of  names  commencing 
with  a  certain  letter  for  entering  the  names  of  other  persons  or 
corporations,  as  the  case  may  be,  whose  returns  may  be  expected 
before  the  list  is  forwarded  as  hereinafter  provided. 

The  collector  will  enter  the  amounts  returned  on  Forms  365  and 
366  to  his  deputies  as  well  as  those  made  directly  to  himself,  and 
all  income  taxes  ascertained  otherwise.  In  each  case  every  fact 
necessary  to  enable  the  Commissioner  to  assess  and  determine 
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the  amount  to  be  collected  should  be  specified  in  the  prox>er 
columns,  including  columns  9  and  10,  and  in  the  space  headed 
*'  Remarks  by  the  collector." 

Each  triplicate  list  will  be  a  counterpart  of  the  other  two,  ex- 
cept that  the  collector  will  mark  across  the  top  of  one,  in  red  ink, 
the  word  ''  Original,"  across  the  top  of  another  the  word  *'  Du- 
plicate," and  across  the  top  of  the  third  the  word  *'  Triplicate." 

Before  sending  the  list  to  the  Conunissioner,  the  collector  vrQl 
make  the  entries  on  Form  367  in  columns  2,  3,  4,  5,  6,  7,  8,  9,  and 
10,  and  in  case  the  tax  to  be  assessed  is  paid  before  the  list  is 
sent,  in  columns  16  and  17,  as  follows  : 

(1)  Care  should  be  taken  that  entries  made  on  any  one  line  of 
the  original  should  be  made  on  the  corresponding  line  of  the 
duplicate  and  triplicate. 

(2)  The  collector  will  enter  in  column  2  the  names  of  all  persons, 
corporations,  companies,  and  associations  in  his  district  liable  to 
assessment  of  an  income  tax,  including  those  liable  to  the  penalty 
of  50  per  cent,  for  nelglect  to  make  return  in  due  time,  or  of  100 
per  cent,  for  makings  a  false  or  fraudulent  return. 

(3)  In  giving  the  post-office  address  it  is  not  necessary  to  state 
the  county  or  township,  but  merely  the  post-office  as  found  in  the 
post-office  directory,  except  in  case  the  collection  district  is  com- 
prised, wholly  or  in  part,  within  the  limits  of  a  city,  when  the 

•  street  and  number  will  be  given  in  lieu  of,  or  with,  the  post- 
office  address. 

(4)  The  calendar  year  1894,  or  as  the  case  may  be  for  which  the 
return  is  made,  will  be  stated  in  figures  in  column  4.  In  order,  how- 
ever, that  the  character  of  the  return  may  be  more  clearly  identi- 
fied, the  collector  will  write  in  red  ink  across  the  top  of  the  page 
upon  which  he  begins  the  list  of  taxpayers  who  return  on  Form 
365  the  words ''  Personal  income  taxes,"  and  also  in  red  ink  across 
the  top  of  the  page  on  which  he  begins  the  list  of  those  who  make 
returns  on  Form  366  the  words  ""  Income  taxes  of  corporations, 
associations,  and  companies." 

(5)  In  column  5  will  be  shown  the  gross  amount  of  the  income 
for  the  year  as  shown  by  Forms  365  or  366,  or,  in  the  absence  of 
these  returns,  as  ascertained  in  the  manner  provided  by  law  and 
the  regulations  of  this  Department. 

(6)  In  column  6  will  be  stated  the  aggregate  of  the  deductions 
from  the  gross  income  authorized  by  law,  and  as  set  forth  in  the 
returns,  Forms  365  and  366. 

(7)  In  column  7  will  be  stated  the  net  income  for  the  year  ;  that 
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is  to  say,  the  taxable  income  which  is  ascertained  by  taking  the 
amounts  reported  in  column  6  from  the  amounts  reported  in 
column  5. 

(8)  In  column  8  wiU  be  entered  the  amount  of  tax  at  2  per  cent, 
computed  on  the  net  income  reported  in  column  7. 

(9)  In  colunm  9  the  collector  will  state  the  date  of  the  return 
on  Form  365  or  366,  as  the  case  may  be,  and  whether  true  or  false. 
He  may  use  the  letter  *'  T  '*  to  indicate  that  the  return  is  true, 
and  the  letter  ''  F ''  that  it  is  false. 

If  the  return  is  false,  he  will  also  state  in  what  its  falsity  con- 
sists. As  the  assessment  of  the  penalty  of  100  per  cent,  added  to 
the  amount  of  the  tax  ascertained  to  be  due  is  to  be  made  in  all 
cases  of  a  willfuUy  false  or  fraudulent  list  or  return,  it  is  neces- 
sary that  the  Commissioner  should  be  correctly  informed  on  this 
point. 

If  the  return  is  received  after  the  first  Monday  in  March  the 
collector  will  state  whether  he  has  allowed  further  time  on  ac- 
count of  sickness  or  absence,  and  if  so,  for  how  many  days,  and 
whether  for  sickness  or  for  absence. 

Letters  containing  explanations  concerning  items  reported  for 
assessment  should  be  inclosed  with  the  list  on  which  the  items 
are  reported,  and  reference  should  be  made  to  such  letters  under 
the  heading  *'  Remarks  by  collectors  ; ''  otherwise  the  explana- 
tions may  not  be  received  until  after  the  list  is  made  up  and  the 
'*  Original "  forward^  to  the  collector. 

The  three  copies  of  Form  367,  prepared  as  above  stated,  will  be 
disposed  of  as  follows  :  Two  copies,  the  '*  Original"  and  '*  Dup- 
licate," will,  on  or  before  April  15  following,  be  sent  to  the  Com- 
missioner of  Internal  Revenue  with  the  returns  on  Forms  365 
and  366  received  by  the  collector  from  each  person,  corporation, 
and  company  reported  on  the  list.  The  other  copy  of  the  list, 
the  *'  Triplicate,"  will  be  filed  in  the  office  of  the  collector. 

On  the  first  day  of  May  following,  and  on  the  first  day  of 
every  succeeding  month,  the  collector  will  forward  a  list  on 
Form  368  of  all  delinquent  income  taxpayers  against  whom 
liability  to  tax  is  determined  subsequently  to  the  forwarding 
of  the  next  preceding  list,  as  also  additional  ascertained  liabilities 
against  those  who  may  have  been  reported  on  any  previous  list. 

The  lists  forwarded  on  the  15th  day  of  April  each  year  will  be 
known  as  Annual  Lists,  and  will  contain  the  names  only  of 
those  persons,  corporations,  companies,  and  associations  liable  to 
income  tax  for  the  calendar  year  next  preceding.    The  Annual 
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List  to  be  forwarded  April  15,  1895,  will  be  designated  as  "  The 
income-tax  list  for  1894  for  the  district  of  Alabama,^*  or  for  any 
other  district,  as  the  case  may  be,  the  list  to  be  forwarded  April 
15,  1896,  to  be  for  1895,  and  so  on. 

The  Commissioner  will,  immediately  upon  receipt  of  the  lists 
on  Form  367  from  the  collector,  inquire,  determine,  assees  and 
enter  in  columns  11,  12,  13  and  14  thereof,  the  amoimts  ascer- 
tained to  be  assessable,  including  the  amounts  returned  by  the 
collector,  if  found  correct.  He  will  then  enter  the  total  of  column 
14  of  the  list  for  each  district,  respectively,  at  the  foot  of  column 
10  of  the  proper  list  on  Form  23,  specifying  on  the  same  line  the 
list  on  Form  367,  from  which  the  amount  is  transferred,  the 
amount  so  entered  to  be  included  in  the  receipt,  Form  23^,  for 
the  list  to  which  the  transfer  is  made. 

It  is  intended  that  the  amounts  on  the  income-tax  list  for  1894 
shall  be  included  in  the  receipt.  Form  23i,  for  the  month  of  May, 
1895,  which  will  be  forwarded  to  the  collector  about  June  15, 
1895,  and  that  the  receipts,  including  the  amounts  assessed  on 
the  monthly  lists  on  Form  368,  will  be  forwarded  with  the  lists. 
Forms  23  and  368,  monthly,  as  heretofore  in  the  case  of  Form  23. 

MONTHLY  REPORT  OF  ASSESSED  INCOME  TAXES  ON  FORM  368. 

Each  collector  who  receives  a  list  on  Form  367  will  make  a  re- 
port thereof  monthly  until  the  assessment  is  disposed  of  by  pay- 
ment or  abatement  ;  such  report  to  be  made  on  Form  368,  in  ac- 
cordance with  the  instructions  printed  on  said  form. 

Jos.  S.  Miller, 
Commissioner  of  Internal  Reventte, 

Approved  : 

J.  G.  Carlisle, 

Secretary  of  the  Treasury. 
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SUPREME  COURT  OF  THE   DISTRICT  OF  COLUMBIA. 

In  Equity. 

January  28d,  1895. 
MooRK  e.  Meller,  Commiflsioner  of  Internal  Revenue. 

The  sections  of  the  act  entitled  ^*  An  Act  to  Reduce  Taxation,  to  Provide 
Revenue  for  the  Government  and  other  purposes,^*  passed  by  the  Fifty- 
third  Congress,  which  provide  for  the  taxation  of  incomes,  are  not  un- 
constitutional. 

Under  the  decisions  of  tlie  Supreme  Court  of  the  United  States  in  Springer 
c.  U.  S.  (102  U.  S.  586),  and  Pacific  Insurance  Co.  v.  Soule  (7  Wallace, 
446),  an  Income  tax  is  not  a  direct  tax,  and  the  law  above  referred  to  is 
not  invalid  because  not  providing  for  an  apportionment  of  the  tax  among 
the  several  states. 

A  tax  law  is  not  unconstitutional  because  it  may  entail  duplicate  taxation. 
The  fact  that  for  a  portion  of  the  period  covered  by  the  law  in  question 
taxation  may  be  exacted  both  from  certain  corporations  upon  their  net 
profits  and  from  Individuals  upon  the  same  net  profits  received  by  them 
as  dividends,  will  not  invalidate  such  law. 

Section  8  of  article  1  of  the  Federal  Constitution,  requiring  that  **a]l  duties, 
imports  and  excises  shall  be  uniform  throughout  the  United  States,^*  is 
not  infringed  by  the  exemption  from  taxation  of  all  Incomes  not  ex- 
ceeding $4,000.  The  uniformity  so  prescribed  by  the  Constitution  has 
reference  to  the  various  localities  in  which  a  tax  is  intended  to  operate. 

Congress  may  rightfully  subject  alien  residents  to  the  same  taxation  as  citi- 
zens. Even  if  the  taxation  of  the  incomes  of  alien  residents  were  objec- 
tionable, such  feature  would  not  constitute  a  personal  grievance  en- 
titling, or  tending  to  entitle,  a  resident  citizen  to  an  injunction  against 
the  enforcement  of  the  law  as  against  him. 

It  seems  that  the  law  in  question  does  not  include  the  Incomes  of  corpora- 
tions, which,  although  carried  on  for  profit,  are  created,  owned  and 
operated  by  the  several  states  as  Instrumentalities  and  agencies  of 
Grovemment.  Even  if  such  incomes  were  included,  no  valid  ground  for 
injunctive  relief  would  thereby  be  afforded  to  a  person  not  a  shareholder 
or  otherwise  interested  in  any  such  corporation. 

Congress  may  legally  provide  for  the  taxation  of  incomes  of  a  period  anterior 
to  the  passage  of  the  law. 

A  party,  making  an  involuntary  payment  under  protest  to  a  tax  collector 
having  no  right  to  demand  it,  may  recover  the  same  back,  and  the  party 
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receiving  it  cannot  escape  responsibility  by  having  paid  it  over  to  the 

Government. 
Relief  by  injunction  would  not  be  justified  in  the  present  case  on  the  groand 

of  preventing  multiplicity  of  suits. 
Section  3224  U.  S.  Revised  Statutes  precludes  the  courts  from  issuing  an  in- 

junction  to  restrain  the  assessment  or  collection  of  any  tax,  Including  an 

income  tax. 

The  bill  was  filed  in  this  court  on  the  22d  of  December,  1894. 

The  complainant,  claiming  to  be  a  citizen  of  the  United  States 
and  resident  of  New  York  City,  alleges  he  is  a  shareholder  in 
divers  corporations  organized  and  doing  business  in  the  United 
States,  paying  dividends  from  their  net  earnings  to  the  com- 
plainant and  to  their  other  stockholders,  from  which  net  earn- 
ings divers  sums  of  money  will  be  paid  to  the  complainant  aa 
such  dividends  during  the  year  ending  December  31st,  1894. 
That,  in  addition  to  such  dividends,  he  has  an  income  derived 
from  the  gains  and  profits  of  his  business,  embraced  within  sec- 
tions 27  and  28  of  the  act  passed  at  the  second  session  of  the 
Fifty -third  Congress  (entitled  **  An  Act  to  Reduce  Taxation,  to 
Provide  Revenue  for  the  Government  and  for  other  purpoeee,'' 
which  became  a  law  with  the  approval  of  the  President),  which 
is  largely  in  excess  of  the  sum  of  $4,000  ;  and  that  the  defendant, 
the  Commissioner  of  Internal  Revenue,  threatens  that  he  "will, 
under  the  provisions  of  said  act,  proceed  to  assess  the  sum  of  two 
per  centum  upon  the  amoimt  of  the  complainant's  income,  in- 
cluding said  dividends  before  mentioned,  in  excess  of  said  sum  of 
$4,000  per  annum  ;  that  such  assessment  and  the  amount  the 
complainant  will  be  required  to  pay  as  taxes  under  said  act  for 
the  first  year  for  which  such  assessment  is  made  will  be  in  ex- 
cess of  the  sum  of  $4,000. 

That  under  section  29  of  said  act,  the  corporations  before  re- 
ferred to  are  also  required  to  pay  a  tax  of  two  per  cent,  on  their 
net  earnings  respectively,  without  any  regard  to  any  dividends 
paid  out  of  said  net  earnings  ;  and  that  by  sections  27  and  28  the 
complainant  is  required  to  pay  a  like  tax  upon  the  moneys  so 
paid  to  him  as  dividends  by  such  corporations,  thereby  wrong- 
fully duplicating  the  tax  on  the  complainant. 

That  by  reference  to  section  27  of  said  act  he  shows  to  the 
court  that  said  taxation  is  unjust  and  unequal  in  this,  that  it 
discriminates  against  the  complainant  for  the  purposes  of  tax- 
ation between  persons  who  are  citizens  of  the  United  States  ;  and 
wholly  exempts  such  persons  from  taxation  as  aforesaid,  who 
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have  an  income  of  to  any  amount  up  to  and  not  in  excess  of  the 
sum  of  $4,000  per  annum,  and  thereby  the  complainant  and  all 
others  in  the  same  condition  with  him  are  denied  the  equal  pro- 
tection of  the  law. 

He  further  shows,  by  reference  to  sections  27  and  28  of  said  act, 
there  is  associated  with  the  taxation  of  citizens  of  the  United 
States,  and  subject  to  said  proposed  taxation  and  not  separable 
therefrom,  the  provision  that  persons  who  are  aliens,  but  who  re- 
side in  the  United  States,  whether  permanently  or  only  tempo- 
rarily, shall  likewise  be  subject  to  the  pa3rment  of  said  tax  on  an 
income  in  excess  of  $4,000  per  annum,  although  such  income  is 
derived  wholly  from  rents,  interests,  dividends,  salaries,  or  from 
any  profession,  trade,  employment  or  vocation,  carried  on  else- 
where than  in  the  United  States  ;  thus  undertaking  unlawfully 
and  without  authority  to  tax  income  of  citizens  of  foreign  coun- 
tries alien  to  the  United  States,  who  may  have  within  the  United 
States  a  temporary  residence  for  temporary  purposes,  although 
such  incomes  are  derived  wholly  from  sources  not  within  the  juris- 
diction of  the  United  States. 

That  it  appears  by  section  82  of  said  act  that  no  exception  is 
made  thereby  from  such  taxation  of  incomes  of  such  corporations 
within  the  United  States  (of  which  it  is  alleged  there  are  many), 
which,  although  carried  on  for  profit,  are  created,  owned  and 
operated  by  the  several  states  of  the  Union  as  instrumentalities 
and  agencies  of  the  governments  of  said  respective  states,  and  in 
promotion  of  the  police  and  other  public  functions  and  policies  of 
such  states  ;  and  which  corporations,  so  being  such  agencies  of 
the  respective  states,  are  not  subject  to  taxation  by  the  United 
States. 

That  by  the  provisions  of  said  act  assessments  are  to  be  made 
upon  the  income  of  complainant  and  others,  that  have  been  earned 
and  received  by  him  prior  to  the  time  at  which  the  provisions  of 
the  said  law  took  effect ;  and  that  all  the  taxes  heretofore  men- 
tioned, and  attempted  to  be  assessed  and  collected,  are  not  within 
the  constitutional  jurisdiction  of  Ck>ngre68  to  impose. 

That  the  defendant,  the  Cbnunissioner  of  Internal  Revenue,  is 
threatening  and  intending  and  proceeding  to  take  steps  to  make 
an  assessment  against  the  complainant  under  said  provisions  of 
said  act  and  to  collect  the  same,  not  only  for  the  first  year's  in- 
come, but  also,  under  the  requirements  of  said  act,  for  incomes 
hereafter  to  arise  from  year  to  year  continuously,  until  the  year 
1900  ;  and  that  he  and  his  successors  in  office  will  certainly  con- 
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tinue  until  the  last-named  year,  to  assess  the  complainant  from 
year  to  year  until  the  commencement  of  the  said  last-named  year, 
and  to  collect  such  assessments  ;  and  that  the  defendant  and  his 
subordinates  to  that  end  are  now  preparing  forms,  rules,  reg^ula- 
tions  and  instructions,  cmd  are  taking  such  steps  as  may  be  neces- 
sary in  making  such  assessment  and  collection  of  said  taxes  on 
said  incomes.  And  because  of  other  defects  and  invalidity  of  said 
income  tax  enactment  which  appear  on  the  face  of  said  act  the 
complainant  avers  and  charges  that  said  act  is  invalid  in  the 
provisions  so  imposing  said  income  tax,  and  in  such  provis- 
ions is  unconstitutional,  inoperative  and  void ;  that  if  said 
taxes  are  collected  he  would  be,  as  aforesaid,  without  adequate 
remedy  at  law  for  the  redress  of  said  illegal  collections,  and  that, 
since  the  said  collections  of  said  taxes  are  by  the  provisions  of 
said  act  to  be  continuous,  as  aforesaid,  until  the  first  day  of 
Jcmuary,  1900,  therefore,  imless  restrained  by  the  action  of  this 
court,  the  complainant  as  to  said  illegal  assessment  will  be  sub- 
jected to  the  harassment,  expense  and  annoycmce  of  a  multitude 
of  said  suits  resorted  to  from  the  present  time  until  the  year  1900, 
in  the  enforcement  of  said  illegal  assessments. 

As  advised  by  counsel,  he  charges  that  if  the  said  taxes  are 
collected  although  unlawful  and  unjust,  he  would  be  without 
remedy  to  recover  the  same  from  the  United  States  ;  or  if  col- 
lectible at  all,  it  could  only  be  done  by  such  vexatious,  expensive 
and  continued  litigation  as  would  render  the  remedy  useless. 

The  complainant  therefore  prays  subpoenas,  and  '*  that  during 
the  pendency  of  this  cause  the  said  defendant,  and  all  other 
persons  acting  under  him  and  by  his  authority,  may  be  restrained 
and  enjoined  from  doing  any  act  or  acts  looking  to  or  contem- 
plating the  collection  of  said  income  tax  in  the  foregoing  bill  of 
complaint  mentioned  and  described,  as  provided  in  said  act," — 
and  that  upon  the  final  hearing  of  the  cause,  such  injunction  may 
be  made  perpetual — and  for  further  relief. 

To  the  bill  the  defendant,  on  the  27th  of  December,  1894,  inter- 
posed a  general  demurrer  ;  and  the  arguments  have  been  heard 
upon  this  state  of  the  pleadings. 

Jere  M,  Wilson  for  complainant ;  Edward  B,  Whitney  for  de- 
fendant. 


Haoner,  J. — Although  it  appears  from  the  bill  that  the  formal 
allegations  that  the  act  is  ''  invalid,  unconstitutional,  inoperative 
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and  void  "  are  predicated  as  well  of  the  defects  specifically  set 
forth,  ''as  because  of  other  defects  and  invalidities  which  appear 
upon  the  face  of  the  act/'  yet,  as  these  additional  defects  have 
not  been  pointed  out  in  the  argument,  it  is  assumed  they  are  not 
insisted  upon. 

The  objection  that  the  act  is  to  be  considered  as  if  the  income 
tax  imposed  by  it  was  in  the  nature  of  a  direct  tax  was  adverted 
to  by  complainant's  counsel,  but  he  stated  he  did  not  feel  at  liberty 
to  insist  upon  it  imder  the  decisions  of  the  Supreme  Ck>urt  in 
Springers  United  States (102 U.  S.  586),  Pacific  Ins.  Ck>.  v.  Soule 
(7  Wallace,  446). 

All  the  objections  pressed  at  the  argument — that  an  income 
tax  is  an  imwise  tax  upon  thrift  and  industry  ;  that  its  opera- 
tion must  necessarily  be  grievously  inquisitorial  ;  and  that  such 
a  measure  belongs  to  the  class  of  exceptional  war  measures  cmd 
is  not  necessary  or  appropriate  in  times  of  peace — present  ques- 
tions which  were  for  the  decision  of  other  departments  of  the 
(Government  ;  and  with  them  the  judicial  department  has 
nothing  to  do. 

I  shall  examine  the  objections  specifically  set  forth  in  the  bill 
in  the  order  in  which  they  are  stated. 

First.  It  is  insisted  that  as  section  32  of  the  act  exacts  a  tax 
of  two  per  centum  on  the  net  profits  or  income  of  the  cor- 
porations therein  described,  which  net  profits  include  the  amounts 
paid  to  shareholders  ;  and  as  by  sections  27  and  28  the  complain- 
ant as  a  shareholder  in  some  of  those  corporations  is  required  to 
include  in  his  return  of  income  all  dividends  received  from  such 
corporations,  it  results  that  the  tax  on  such  dividends  ''  is  wrong- 
fully duplicated  "  on  the  complainant. 

This  alleged  duplication  could  not  be  claimed  to  be  possible  ex- 
cept as  to  dividends  declared  during  the  ccdendar  year  1894  ;  for 
by  the  last  paragraph  of  section  28  it  is  provided,  ''  that  in  com- 
puting the  income  of  any  person,  there  shall  not  be  included  the 
amount  received  from  any  corporation,  company  or  association 
as  dividends  upon  the  stock  of  said  corporation,  company  or  as- 
sociation, if  the  tax  of  two  per  centum  has  been  paid  upon  its  net 
profits  by  said  corporation,  company  or  association,  as  re- 
quired by  this  act.''  Of  course  the  corporations  will  state 
in  their  returns  for  each  subsequent  year  that  they  have  retained 
for  the  tax  and  propose  to  pay  it ;  which  would  exonerate  the 
shareholders  from  the  charge.  With  respect  to  the  tax  upon  the 
dividends  declared  during  1894,  a  reasonable  construction  of  the 
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act  and  a  disposition  on  the  part  of  the  corporations  to  comply 
with  its  provisions  would  also  prevent  any  duplication  of  the 
tax.  It  became  a  law  in  August,  1894.  From  any  dividends 
declared  to  the  shareholders  between  that  date  and  the  Ist  <^ 
March,  1895,  such  corporations  would  have  the  opportunity  to 
retain  the  two  per  cent,  on  the  dividends  for  1894,  and  pay  it  ^th 
their  tax  in  July,  1895,  and  their  return  filed  by  the  1st  of  March, 
1895,  would  state  such  payment ;  which  would  relieve  the 
shareholders  from  computing  the  dividends  in  their  income. 
But  in  cases  where  this  is  not  done  it  is  but  fair  to  pre- 
sume the  officers  of  the  Treasury  would  enforce  the  pro- 
vision in  such  manner  as  to  prevent  a  harsh  construction,  and 
that  an  arrangement  by  the  corporations  to  pay  the  tax  be- 
fore July,  1895,  would  be  accepted  as  relieving  the  share- 
holders. 

But  it  is  settled  law,  that  vexatious  as  a  duplication  of  tax- 
ation may  be,  it  is  not  possible  practically  to  avoid  it  in  every 
case.  In  Desty  on  Taxation  (Vol.  1,  p.  203)  the  author  says  : 
*^  The  power  to  tax  twice  is  as  ample  as  to  tax  once  ;  and  that  a 
tax  reaches  twice  the  same  property  is  no  objection  to  its  va- 
lidity." As  is  said  by  Judge  Cooley  (Taxation,  513),  "It  is  not 
essential  to  the  validity  that  it  is  levied  according  to  the  rules  of 
abstract  justness.  *  *  *  Absolute  equality  and  strict  justice 
are  imattainable  in  tax  proceedings.  ''^  ''^  ''^  It  must  happen 
under  any  tax  law  that  some  property  will  be  taxed  twice  while 
other  property  will  escape  taxation  altogether.  ♦  ♦  ♦  Never- 
theless no  question  of  constitutional  law  is  raised  by  these  regula- 
tions and  hardships,  and  the  legislative  control  is  complete." 

Second.  It  is  insisted  that  the  proposed*  taxation  is  imjust  and 
unequal,  because  it  discriminates  between  citizens  by  wholly  ex- 
empting from  such  taxation  such  persons  as  have  incomes  not  in 
excess  of  $4,000  per  annum,  whereby  the  complainant  and  all 
others  in  the  same  condition  with  him  are  denied  the  equal  pro- 
tection of  the  law. 

This  contention  is  bstsed  upon  the  claim  that  the  exemption  of 
incomes  not  exceeding  $4,000  is  at  variance  with  the  provision  of 
the  Constitution  requiring,  "•  That  all  duties,  imposts,  and  excises 
shall  be  uniform  throughout  the  United  States  "  (art.  1,  sec.  8). 
There  is  no  other  restriction  (except  as  to  export  duties)  imposed 
by  the  Constitution  upon  the  taxing  power  of  Congress,  which, 
where  not  restrained  by  constitutional  bounds,  is  limited  only  by 
the  necessities  of  the  Government.    The  wisdom  or  expediency 
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of  its  actions  in  the  exercise  of  this  power  is  beyond  the  control 
of  the  judicial  authority. 

It  has  never  been  supposed  that  exemptions  in  tax  laws  are 
beyond  the  power  of  the  state  governments  :  even  where  their 
constitutions  were  explicit  in  requiring  uniformity  of  taxation  : 
as  by  declaring  that  each  person  in  a  state  ought  to  contribute 
his  portion  of  public  taxes  for  the  support  of  Government  accord- 
ing to  his  actual  worth  in  real  or  personal  property  (12  Gill  Sc 
Johns,  117,  The  Tax  Cases ;  3  Bland,  186,  William's  Case).  If 
such  general  principles  were  always  to  receive  a  literal  applica- 
tion, a  tax  upon  property  must  include  the  outfit  of  the  boot- 
black ;  and  the  monthly  wages  of  a  servant  must  be  taxed  as  in- 
come. The  effort  to  include  everybody  and  everjrthing  would 
result  in  such  cases  in  diminution  rather  than  increase  of  revenue. 
The  Supreme  Court,  in  Bell's  Gap  R.  R.  Co.  v,  Pennsylvania  (134 
U.  S.  237),  uses  this  language  on  the  subject  :  '^The  provision 
of  the  14th  Amendment,  that  no  state  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  law,  was  not 
intended  to  prevent  a  state  from  adjusting  its  system  of  taxation 
in  all  proper  and  reasonable  ways.  It  may,  if  it  choose,  exempt 
certain  classes  of  property  from  any  taxation  at  all,  such  as 
churches,  libraries,  and  the  property  of  charitable  institutions. 
It  may  unpose  different  specific  taxes  upon  different  trades  and 
professions,  and  may  vary  the  rates  of  excise  upon  different 
products ;  it  may  tax  real  and  personal  estate  in  a  different 
manner  ;  it  may  tax  visible  property  only,  and  not  tax  securi- 
ties or  payment  of  money  ;  it  may  allow  deductions  for  indebted- 
ness or  not  allow  them.'* 

That  Congress  had  the  right  to  exempt  manufactiiring  property 
within  the  District  of  Columbia  from  taxation  was  admitted  in 
Welch  V,  Cook  (97  U.  8.  542),  though  the  act  was  treated  as  a 
bounty  law,  which  was  capable  of  repeal  at  any  time.  And  in 
Gibbons  v.  The  District  of  Columbia  (116  U.  S.  408)  it  was  said  : 
''  In  the  exercise  of  this  power  (of  taxation),  Congress,  like  any 
state  legislature  unrestricted  by  constitutional  provisions,  may, 
at  its  discretion,  wholly  exempt  certain  classes  of  property  from 
taxation,  or  may  tax  them  at  a  lower  rate  than  any  other  prop- 
erty." 

The  meaning  of  the  requirement  of  uniformity  in  national  tax- 
laws  is  fixed  by  the  decisions  of  the  Supreme  Court. 

In  112  U.  S.  594  (The  Hecul  Money  Cases),  it  was  contended 
that  the  tax  created  by  the  Act  of  1882,  which  imposed  a  duty 
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upon  each  passenger,  not  a  citizen,  brought  by  steam  or  sail 
vessel  from  a  foreign  port  to  any  port  in  the  United  States,  was 
not  uniform  in  its  character,  since  no  such  duty  was  imposed 
upon  raih'oads  or  other  inland  conveyances  carrying  such  pas- 
sengers, and  was,  therefore,  unconstitutional  and  void.  The 
court  said:  ''The  uniformity  here  prescribed  has  reference  to 
the  various  localities  in  which  the  tax  is  intended  to  operate. 
It  shall  be  uniform  throughout  the  United  States.  Is  the  tax  on 
tobacco  void  because  in  many  of  the  states  no  tobacco  is  raised 
or  manufactured  ?  Is  the  tax  on  distilled  liquors  void  because 
a  few  states  pay  three-fourths  of  the  revenues  arising  there- 
from ?  The  tax  is  uniform  when  it  operates  with  the  same  force 
and  effect  in  every  place  where  the  subject  is  to  be  found.  The 
law  applies  to  all  ports  alike,  and  evidently  gives  no  preference 
to  one  over  the  other,  but  is  uniform  in  its  operation  in  all  ports 
of  the  United  States."  Mr.  Justice  Story,  in  sec.  957  (1  Story  on 
Const.),  answers  the  question  ''  why  duties,  imposts  and  excises 
£tre  required  to  be  uniform  throughout  the  United  States  ?  '*  in 
these  words  :  ''It  was  to  cut  off  all  undue  preference  of  one 
state  over  another  in  the  regulation  of  subjects  affecting  their 
common  interests.  Unless  duties,  imposts  and  excises  were  uni- 
form the  grossest  and  most  offensive  inequalities  vitally  affecting 
the  pursuits  and  employments  of  the  people  of  the  different  states 
might  exist.  *  *  *  And  a  combination  of  a  few  states  inCongrees 
might  secure  a  monopoly  of  certain  branches  of  trade  and  business 
to  themselves,  to  the  injury,  if  not  to  the  destruction,  of  their  less 
favored  neighbors." 

Mr.  Curtis  (Hist.  Const.,  vol.  2,  p.  324)  calls  attention  to  the 
fact  that  while  the  convention  was  considering  a  proposition  from 
the  Maryland  delegates  to  forbid  legislation  offering  inducements 
to  vessels  to  enter  or  clear  in  one  state  in  preference  to  anoth^* 
(dictated  by  fear  of  discrimination  against  Baltimore,  in  favor  of 
ports  on  the  Lower  Chesapeake),  a  clause  was  reported  by  the 
committee,  as  a  part  of  the  Maryland  proposition,  in  these 
words:  "And  all  tonnage,  duties,  imposts,  and  excises  levied 
by  the  Legislature  shall  be  uniform  throughout  the  United 
States  ;  "  which,  on  the  final  revision,  was  amended  and  separ- 
ated from  the  regulation  of  commerce  clause  and  annexed  to  the 
power  of  taxation.  In  the  light  of  its  history,  and  of  the  opinion 
of  the  distinguished  jurists  above  quoted,  the  counsel  for  the 
United  States  had  warrant  for  his  characterization  of  the  re- 
quired uniformity  as  rather  geographical  in  its  character,  inaB- 
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much  as  it  was  designed  only  to  inhibit  different  rates  of  duty 
or  tax  upon  the  same  subject  in  the  different  states. 

But  there  is  no  discrimination  in  the  act  between  the  different 
persons  who  are  authorized  to  avail  themselves  of  the  $4,000 
exemption.  Every  person  in  the  United  States  is  equally  entitled 
to  its  benefits,  the  complainant  as  well  as  every  other  ;  and  his 
tax  is  reduced  by  its  operation  to  the  extent  of  two  per  cent, 
upon  the  four-thousand-dollar  exemption.  In  this  district,  and 
probably  in  every  state  in  the  Union,  property  below  a  designated 
value,  and  various  real  and  personal  property  without  limitation 
as  to  value,  are  exempted  from  assessment  and  taxation.  That 
some  property  holders  are  fortunate  enough  to  have  possessions 
exceeding  in  value  the  excepted  amount  is  no  ground  for  inval- 
idating the  law  under  which  the  taxes  are  levied  upon  that  ex- 
cess. 

Similar  exemptions  as  to  taxes  or  income  appear  in  the  original 
income  tax  law  passed  by  Congress  on  August  5,  1861,  and  in 
each  re-enactment  and  amendment  of  the  act  until  its  repeal. 
When  these  laws  were  before  the  Supreme  Court  and  other 
courts  of  the  United  States,  a  great  variety  of  objections  were 
made  to  their  validity,  and  their  constitutionality  was  sustained. 
In  1841  the  State  of  Maryland  passed  an  income  law,  in  which 
similar  exemptions  of  incomes  beneath  a  designated  amount  ap- 
peared. In  the  English  income  act  of  1853,  the  basis  of  the  pres- 
ent law  in  that  country,  such  exemptions  of  incomes  below  a  desig- 
nated sum  were  allowed  ;  and  in  each  of  these  acts  there  appeared 
numerous  other  exemptions  of  persons  and  occupations.  But 
although  it  may  be  that  the  exemption  in  the  present  law  is  de- 
cidedly larger  than  any  of  those  in  the  systems  I  have  referred 
to,  the  question  of  its  reasonableness  was  for  the  decision  of  the 
Legislature,  which  has  adjusted  the  amount  according  to  its  own 
view  of  its  propriety,  as  it  had  a  right  to  do.  As  the  Supreme 
court  said  in  8  Wallace,  648  (Veazie  Bank  v.  Fenno)  :  **The 
Judiciary  cannot  prescribe  to  the  Leg^islative  Department  of  the 
Government  limitations  upon  the  exercise  of  its  acknowledged 
powers.  The  power  to  tax  may  be  exercised  oppressively  upon 
persons,  but  the  responsibility  of  the  legislation  is  not  to  the 
courts  but  to  the  people  by  whom  its  members  are  elected.  So. 
if  a  particular  tax  bears  heavily  upon  a  corporation,  or  a  class  of 
corporations,  it  cannot,  for  that  reason  only,  be  pronounced  con- 
trary to  the  Constitution." 

Third.     The  constitutionality  of  the  act  is  next  attacked,  be- 
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List  to  be  forwarded  April  15,  1895,  will  be  designated  as  ^^  The 
income-tax  list  for  1894  for  the  district  of  Alabama/^  or  for  any 
other  district,  as  the  case  may  be,  the  list  to  be  forwarded  April 
15,  1896,  to  be  for  1895,  and  so  on. 

The  Commissioner  will,  immediately  upon  receipt  of  the  lists 
on  Form  367  from  the  collector,  inquire,  determine,  assess  and 
enter  in  columns  11,  12,  13  and  14  thereof,  the  amounts  ascer- 
tained to  be  assessable,  including  the  amounts  returned  by  the 
collector,  if  f  oimd  correct.  He  will  then  enter  the  total  of  column 
14  of  the  list  for  each  district,  respectively,  at  the  foot  of  column 
10  of  the  proper  list  on  Form  23,  specifying  on  the  same  line  the 
list  on  Form  367,  from  which  the  amount  is  transferred,  the 
amount  so  entered  to  be  included  in  the  receipt.  Form  23^,  for 
the  list  to  which  the  transfer  is  made. 

It  is  intended  that  the  amounts  on  the  income-tax  list  for  1894 
shall  be  included  in  the  receipt.  Form  23i,  for  the  month  of  May, 
1895,  which  will  be  forwarded  to  the  collector  about  June  15, 
1895,  and  that  the  receipts,  including  the  amounts  assessed  on 
the  monthly  lists  on  Form  368,  will  be  forwarded  with  the  lists, 
Forms  23  and  368,  monthly,  as  heretofore  in  the  case  of  Form  23. 

MONTHLT  REPORT  OF  ASSESSED  mCX)ME  TAXES  ON  FORM  368. 

Each  collector  who  receives  a  list  on  Form  367  will  make  a  re- 
port thereof  monthly  until  the  assessment  is  disposed  of  by  pay- 
ment or  abatement ;  such  report  to  be  made  on  Form  368,  in  ac- 
cordance with  the  instructions  printed  on  said  form. 

Jos.  S.  Miller, 
Commissioner  of  Internal  Revenue. 

Approved  : 

J.  G.  Carusle, 

Secretary  of  the  Treasury. 
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SUPREME  COURT  OF  THE   DISTRICT  OF  COLUMBIA. 

In  Equity. 

Jannary  28d,  1890. 
Moore  o.  Miller,  CommiMioner  of  Internal  Revenne. 

The  sections  of  the  act  entitled  ^  An  Act  to  Reduce  Taxation,  to  Provide 
Revenue  for  the  Government  and  other  purposes,^*  passed  by  the  Fifty- 
third  Congress,  which  provide  for  the  taxation  of  incomes,  are  not  un- 
constitutional. 

Under  the  decisions  of  the  Supreme  Court  of  the  United  States  in  Springer 
c.  U.  S.  (102  U.  S.  586),  and  Pacific  Insurance  Co.  v.  Soule  (7  Wallace, 
440),  an  income  tax  is  not  a  direct  tax,  and  the  law  above  referred  to  is 
not  invalid  because  not  providing  for  an  apportionment  of  the  tax  among 
the  several  states. 

A  tax  law  is  not  unconstitutional  because  it  may  entail  duplicate  taxation. 
The  fact  that  for  a  portion  of  the  period  covered  by  the  law  in  question 
taxation  may  be  exacted  both  from  certain  corporations  upon  their  net 
profits  and  from  individuals  upon  the  same  net  profits  received  by  them 
as  dividends,  will  not  invalidate  such  law. 

Section  8  of  article  1  of  the  Federal  Constitution,  requiring  that  **  all  duties, 
imports  and  excises  shall  be  uniform  throughout  the  United  States,^'  is 
not  infringed  by  the  exemption  from  taxation  of  all  incomes  not  ex- 
ceeding $4,000.  The  uniformity  so  prescribed  by  the  Constitution  has 
reference  to  the  various  localities  in  which  a  tax  is  intended  to  operate. 

C*ongress  may  rightfully  subject  alien  residents  to  the  same  taxation  as  citi- 
zens. Even  if  the  taxation  of  the  incomes  of  alien  residents  were  objec- 
tionable, such  feature  would  not  constitute  a  personal  grievance  en- 
titling, or  tending  to  entitle,  a  resident  citizen  to  an  injunction  against 
the  enforcement  of  the  law  as  against  him. 

It  seems  that  the  law  in  question  does  not  include  the  incomes  of  corpora- 
tions, which,  although  carried  on  for  profit,  are  created,  owned  and 
operated  by  the  several  states  as  instrumentalities  and  agencies  of 
Government.  Even  if  such  incomes  were  included,  no  valid  ground  for 
injunctive  relief  would  thereby  be  afforded  to  a  person  not  a  shareholder 
or  otherwise  interested  in  any  such  corporation. 

Congress  may  legally  provide  for  the  taxation  of  incomes  of  a  period  anterior 
to  the  passage  of  the  law. 

A  party,  making  an  involuntary  pa3rment  under  protest  to  a  tax  collector 
having  no  right  to  demand  it,  may  recover  the  same  back,  and  the  party 
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receiving  it  cannot  escape  responsibility  by  having  paid  it  over  to  the 
Grovemment. 

Relief  by  injunction  would  not  be  justified  in  the  present  case  on  the  ground 
of  preventing  multiplicity  of  suits. 

Section  3224  U.  S.  Revised  Statutes  precludes  the  courts  from  issuing  an  in- 
junction to  restrain  the  assessment  or  collection  of  any  tax,  including  an 
income  tax. 

The  bill  was  filed  in  this  court  on  the  22(1  of  December,  1894. 

The  complainant,  claiming  to  be  a  citizen  of  the  United  States 
and  resident  of  New  York  City,  alleges  he  is  a  shareholder  in 
divers  corporations  organized  and  doing  business  in  the  United 
States,  paying  dividends  from  their  net  earnings  to  the  com- 
plainant and  to  their  other  stockholders,  from  which  net  earn- 
ings divers  siuns  of  money  will  be  paid  to  the  complainant  as 
such  dividends  during  the  year  ending  December  31st,  1894. 
That,  in  addition  to  such  dividends,  he  has  an  income  derived 
from  the  gains  and  profits  of  his  business,  embraced  within  sec- 
tions 27  and  28  of  the  act  passed  at  the  second  session  of  the 
Fifty-third  Congress  (entitled  **  An  Act  to  Reduce  Taxation,  to 
Provide  Revenue  for  the  Government  and  for  other  purposes,*' 
which  became  a  law  with  the  approval  of  the  President),  which 
is  largely  in  excess  of  the  sum  of  $4,000  ;  and  that  the  defendant, 
the  Commissioner  of  Internal  Revenue,  threatens  that  he  will, 
under  the  provisions  of  said  act,  proceed  to  assess  the  sum  of  two 
per  centum  upon  the  amount  of  the  compIainant^s  income,  in- 
cluding said  dividends  before  mentioned,  in  excess  of  said  sum  of 
$4,000  per  annum  ;  that  such  assessment  and  the  amount  the 
complainant  will  be  required  to  pay  as  taxes  under  said  act  for 
the  first  year  for  which  such  assessment  is  made  will  be  in  ex- 
cess of  the  sum  of  $4,000. 

That  under  section  29  of  said  act,  the  corporations  before  re- 
ferred to  are  also  required  to  pay  a  tax  of  two  per  cent,  on  their 
net  earnings  respectively,  without  any  regard  to  any  dividends 
paid  out  of  said  net  earnings  ;  and  that  by  sections  27  and  28  the 
complainant  is  required  to  pay  a  like  tax  upon  the  moneys  so 
paid  to  him  as  dividends  by  such  corporations,  thereby  wrong- 
fully duplicating  the  tax  on  the  complainant. 

That  by  reference  to  section  27  of  said  act  he  shows  to  the 
court  that  said  taxation  is  unjust  and  unequal  in  this,  that  it 
discriminates  against  the  complainant  for  the  purposes  of  tax- 
ation between  persons  who  are  citizens  of  the  United  States  ;  and 
wholly  exempts  such  persons  from  taxation  as  aforesaid,  who 
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have  an  income  of  to  any  amount  up  to  and  not  in  excess  of  the 
sum  of  $4,000  per  annum,  and  thereby  the  complainant  and  all 
others  in  the  same  condition  with  him  are  denied  the  equal  pro- 
tection of  the  law. 

He  further  shows,  by  reference  to  sections  27  and  28  of  said  act, 
there  is  associated  with  the  taxation  of  citizens  of  the  United 
States,  and  subject  to  said  proposed  taxation  and  not  separable 
therefrom,  the  provision  that  persons  who  are  aliens,  but  who  re- 
side in  the  United  States,  whether  permanently  or  only  tempo- 
rarily, shall  likewise  be  subject  to  the  pa3rment  of  said  tax  on  an 
income  in  excess  of  $4,000  per  annum,  although  such  income  is 
derived  wholly  from  rents,  interests,  dividends,  salaries,  or  from 
any  profession,  trade,  employment  or  vocation,  carried  on  else- 
where than  in  the  United  States  ;  thus  undertaking  unlawfully 
and  without  authority  to  tax  income  of  citizens  of  foreign  coun- 
tries alien  to  the  United  States,  who  may  have  within  the  United 
States  a  temporary  residence  for  temporary  purposes,  although 
such  incomes  are  derived  wholly  from  sources  not  within  the  juris- 
diction of  the  United  States. 

That  it  appears  by  section  82  of  said  act  that  no  exception  is 
made  thereby  from  such  taxation  of  incomes  of  such  corporations 
within  the  United  States  (of  which  it  is  alleged  there  are  many), 
which,  although  carried  on  for  profit,  are  created,  owned  and 
operated  by  the  several  states  of  the  Union  as  instrumentalities 
and  agencies  of  the  governments  of  said  respective  states,  and  in 
promotion  of  the  police  and  other  public  functions  and  policies  of 
such  states  ;  and  which  corporations,  so  being  such  agencies  of 
the  respective  states,  are  not  subject  to  taxation  by  the  United 
States. 

That  by  the  provisions  of  said  act  assessments  are  to  be  made 
upon  the  income  of  complainant  and  others,  that  have  been  earned 
and  received  by  him  prior  to  the  time  at  which  the  provisions  of 
the  said  law  took  effect ;  and  that  all  the  taxes  heretofore  men- 
tioned, and  attempted  to  be  assessed  and  collected,  are  not  within 
the  constitutional  jurisdiction  of  Ck>ngre8S  to  impose. 

That  the  defendant,  the  Conunissioner  of  Internal  Revenue,  is 
threatening  and  intending  and  proceeding  to  take  steps  to  make 
an  assessment  against  the  complainant  under  said  provisions  of 
said  act  and  to  collect  the  same,  not  only  for  the  first  yearns  in- 
come, but  also,  under  the  requirements  of  said  act,  for  incomes 
hereafter  to  arise  from  year  to  year  continuously,  until  the  year 
1900  ;  and  that  he  and  his  successors  in  office  will  certainly  con- 
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tinue  until  the  last-named  year,  to  assess  the  complainant  from 
year  to  year  until  the  commencement  of  the  said  last-named  year, 
and  to  collect  such  assessments  ;  and  that  the  defendant  and  his 
subordinates  to  that  end  are  now  preparing  forms,  rules,  regula- 
tions and  instructions,  and  are  taking  such  steps  as  may  be  neces- 
sary in  making  such  assessment  and  collection  of  said  taxes  on 
said  incomes.  And  because  of  other  defects  and  invalidity  of  said 
income  tax  enactment  which  appear  on  the  face  of  said  act  the 
complainant  avers  and  charges  that  said  act  is  invalid  in  the 
provisions  so  imposing  said  income  tax,  and  in  such  provis- 
ions is  unconstitutional,  inoperative  and  void ;  that  if  said 
taxes  are  collected  he  would  be,  as  aforesaid,  without  adequate 
remedy  at  law  for  the  redress  of  said  illegal  collections,  and  that, 
since  the  said  collections  of  said  taxes  are  by  the  provisions  of 
said  act  to  be  continuous,  as  aforesaid,  until  the  first  day  of 
January,  1900,  therefore,  imless  restrained  by  the  action  of  this 
court,  the  complainant  as  to  said  illegal  assessment  will  be  sub- 
jected to  the  harassment,  expense  and  annoyance  of  a  multitude 
of  said  suits  resorted  to  from  the  present  time  until  the  year  1900, 
in  the  enforcement  of  said  illegal  assessments. 

As  advised  by  counsel,  he  charges  that  if  the  said  taxes  are 
collected  although  unlawful  and  unjust,  he  would  be  without 
remedy  to  recover  the  same  from  the  United  States  ;  or  if  col- 
lectible at  all,  it  could  only  be  done  by  such  vexatious,  expensive 
and  continued  litigation  as  would  render  the  remedy  useless. 

The  complainant  therefore  prays  subpoenas,  and  * '  that  during 
the  pendency  of  this  cause  the  said  defendant,  and  all  other 
persons  acting  under  him  and  by  his  authority,  may  be  restrained 
and  enjoined  from  doing  any  act  or  acts  looking  to  or  contem- 
plating the  collection  of  said  income  tax  in  the  foregoing  bill  of 
complaint  mentioned  and  described,  as  provided  in  said  act," — 
and  that  upon  the  final  hearing  of  the  cause,  such  injunction  may 
be  made  perpetual — and  for  further  relief. 

To  the  bill  the  defendant,  on  the  27th  of  December,  1894,  inter- 
posed a  general  demurrer  ;  and  the  arguments  have  been  heard 
upon  this  state  of  the  pleadings. 

Jere  M,  Wilson  for  complainant  ;  Edward  B.  Whitney  for  de- 
fendant. 


Haoner,  J. — Although  it  appears  from  the  bill  that  the  formal 
allegations  that  the  act  is  ''  invalid,  unconstitutional,  inoperative 
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and  void  "  are  predicated  as  well  of  the  defects  specifically  set 
forth,  ''  as  because  of  other  defects  and  invalidities  which  appear 
upon  the  face  of  the  act/'  yet,  as  these  additional  defects  have 
not  been  pointed  out  in  the  argument,  it  is  assiuned  they  are  not 
insisted  upon. 

The  objection  that  the  act  is  to  be  considered  as  if  the  income 
tax  imposed  by  it  was  in  the  nature  of  a  direct  tax  was  adverted 
to  by  complainant's  counsel,  but  he  stated  he  did  not  feel  at  liberty 
to  insist  upon  it  under  the  decisions  of  the  Supreme  Ck>urt  in 
Springer  v.  United  States  (102  U.  S.  586),  Pacific  Ins.  Ck>.  v.  Soule 
(7  Wallace,  446). 

All  the  objections  pressed  at  the  argument — that  an  income 
tax  is  an  unwise  tax  upon  thrift  and  industry  ;  that  its  opera- 
tion must  necessarily  be  grievously  inquisitorial ;  and  that  such 
a  measure  belongs  to  the  class  of  exceptional  war  measures  and 
is  not  necessary  or  appropriate  in  times  of  peace — present  ques- 
tions which  were  for  the  decision  of  other  departments  of  the 
(Government  ;  and  with  them  the  judicial  department  has 
nothing  to  do. 

I  shall  examine  the  objections  specifically  set  forth  in  the  bill 
in  the  order  in  which  they  are  stated. 

First.  It  is  insisted  that  as  section  32  of  the  act  exacts  a  tax 
of  two  per  centum  on  the  net  profits  or  income  of  the  cor- 
porations therein  described,  which  net  profits  include  the  amounts 
paid  to  shareholders  ;  and  as  by  sections  27  and  28  the  complain- 
ant as  a  shareholder  in  some  of  those  corporations  is  required  to 
include  in  his  return  of  income  all  dividends  received  from  such 
corporations,  it  results  that  the  tax  on  such  dividends  '*  is  wrong- 
fully duplicated ''  on  the  complainant. 

This  alleged  duplication  could  not  be  claimed  to  be  possible  ex- 
cept as  to  dividends  declared  during  the  ccdendar  year  1894  ;  for 
by  the  last  paragraph  of  section  28  it  is  provided,  ''  that  in  com- 
puting the  income  of  any  person,  there  shall  not  be  included  the 
amount  received  from  any  corporation,  company  or  association 
as  dividends  upon  the  stock  of  said  corporation,  company  or  as- 
sociation, if  the  tax  of  two  per  centum  has  been  paid  upon  its  net 
profits  by  said  corporation,  company  or  association,  as  re- 
quired by  this  act.''  Of  course  the  corporations  will  state 
in  their  returns  for  each  subsequent  year  that  they  have  retained 
for  the  tax  and  propose  to  pay  it ;  which  would  exonerate  the 
shareholders  from  the  charge.  With  respect  to  the  tax  upon  the 
dividends  declared  during  1894,  a  reasonable  construction  of  the 
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act  and  a  dispcMgition  on  the  part  of  the  corporations  to  comply 
with  its  provisions  would  also  prevent  any  duplication  of  the 
tax.  It  became  a  law  in  August,  1894.  From  any  dividends 
declared  to  the  shareholders  between  that  date  and  the  1st  of 
March,  1895,  such  corporations  would  have  the  opportunity  to 
retain  the  two  per  cent,  on  the  dividends  for  1894,  and  pay  it  with 
their  tax  in  July,  1895,  and  their  return  filed  by  the  1st  of  March, 
1895,  would  state  such  payment ;  which  would  relieve  the 
shareholders  from  computing  the  dividends  in  their  income. 
But  in  cases  where  this  is  not  done  it  is  but  fair  to  pre- 
sume the  officers  of  the  Treasury  would  enforce  the  pro- 
vision in  such  manner  as  to  prevent  a  harsh  construction,  and 
that  an  arrangement  by  the  corporations  to  pay  the  tax  be- 
fore July,  1895,  would  be  accepted  as  relieving  the  share- 
holders. 

But  it  is  settled  law,  that  vexatious  as  a  duplication  of  tax- 
ation miay  be,  it  is  not  possible  practically  to  avoid  it  in  every 
case.  In  Desty  on  Taxation  (Vol.  1,  p.  203)  the  author  says  : 
'^  The  power  to  tax  twice  is  as  ample  as  to  tax  once  ;  and  that  a 
tax  reaches  twice  the  same  property  is  no  objection  to  its  va- 
lidity." As  is  said  by  Judge  Cooley  (Taxation,  513),  "It  is  not 
essential  to  the  validity  that  it  is  levied  according  to  the  rules  of 
abstract  justness.  *  *  *  Absolute  equality  and  strict  justice 
are  imattcunable  in  tax  proceedings,  'f'  *  *  It  must  happen 
under  any  tax  law  that  some  property  will  be  taxed  twice  while 
other  property  will  escape  taxation  altogether.  ♦  ♦  ♦  Never- 
theless no  question  of  constitutional  law  is  raised  by  these  regula- 
tions and  hardships,  and  the  legislative  control  is  complete." 

Second.  It  is  insisted  that  the  proposed*  taxation  is  unjust  and 
unequal,  because  it  discriminates  between  citizens  by  wholly  ex- 
empting from  such  taxation  such  persons  as  have  incomes  not  in 
excess  of  $4,000  per  annum,  whereby  the  complainant  and  all 
others  in  the  same  condition  with  him  are  denied  the  equal  pro- 
tection of  the  law. 

This  contention  is  based  upon  the  claim  that  the  exemption  of 
incomes  not  exceeding  $4,000  is  at  variance  with  the  provision  of 
the  Constitution  requiring,  '*  That  all  duties,  imposts,  and  excises 
shall  be  uniform  throughout  the  United  States"  (art.  1,  sec.  8). 
There  is  no  other  restriction  (except  as  to  export  duties)  imposed 
by  the  Constitution  upon  the  taxing  power  of  Congress,  which, 
where  not  restrained  by  constitutional  bounds,  is  limited  only  by 
the  necessities  of  the  Govemment.    The  wisdom  or  expediency 
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of  its  actions  in  the  exercise  of  this  power  is  beyond  the  control 
of  the  judicial  authority. 

It  has  never  been  supposed  that  exemptions  in  tax  laws  are 
beyond  the  power  of  the  state  governments  :  even  where  their 
constitutions  were  explicit  in  requiring  uniformity  of  taxation  : 
as  by  declaring  that  each  person  in  a  state  ought  to  contribute 
his  portion  of  public  taxes  for  the  support  of  Government  accord- 
ing to  his  actual  worth  in  real  or  personal  property  (12  Gill  Sc 
Johns,  117,  The  Tax  Cases ;  3  Bland,  186,  William's  Case).  If 
such  general  principles  were  always  to  receive  a  literal  applica- 
tion, a  tax  upon  property  must  include  the  outfit  of  the  boot- 
black ;  and  the  monthly  wages  of  a  servant  must  be  taxed  as  in- 
come. The  effort  to  include  everybody  and  everything  would 
result  in  such  cases  in  diminution  rather  than  increase  of  revenue. 
The  Supreme  Court,  in  Bell's  Gap  R.  R.  Co.  v.  Pennsylvania  (134 
U.  S.  237),  uses  this  language  on  the  subject  :  ''The  provision 
of  the  14th  Amendment,  that  no  state  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  law,  was  not 
intended  to  prevent  a  state  from  adjusting  its  system  of  taxation 
in  all  proper  and  reasonable  ways.  It  may,  if  it  choose,  exempt 
certcun  classes  of  property  from  any  taxation  at  all,  such  as 
churches,  libraries,  and  the  property  of  charitable  institutions. 
It  may  impose  different  specific  taxes  upon  different  trades  and 
professions,  and  may  vary  the  rates  of  excise  upon  different 
products  ;  it  may  tax  real  and  personal  estate  in  a  different 
manner  ;  it  may  tax  visible  property  only,  and  not  tax  securi- 
ties or  payment  of  money  ;  it  may  allow  deductions  for  indebted- 
ness or  not  allow  them.'* 

That  Congress  had  the  right  to  exempt  manufacturing  property 
within  the  District  of  Columbia  from  taxation  was  admitted  in 
Welch  V.  Cook  (97  U.  8.  542),  though  the  act  was  treated  as  a 
bounty  law,  which  was  capable  of  repeal  at  any  time.  And  in 
Gibbons  v.  The  District  of  Columbia  (116  U.  8.  408)  it  was  said  : 
*'  In  the  exercise  of  this  power  (of  taxation),  Congreea,  like  any 
state  legislature  unrestricted  by  constitutional  provisions,  may, 
at  its  discretion,  wholly  exempt  certain  classes  of  property  from 
taxation,  or  may  tax  them  at  a  lower  rate  than  any  other  prop- 
erty." 

The  meaning  of  the  requirement  of  uniformity  in  national  tax- 
laws  is  fixed  by  the  decisions  of  the  8upreme  Court. 

In  112  U.  8.  594  (The  Head  Monev  Cases),  it  was  contended 
that  the  tax  created  by  the  Act  of  1882,  which  imposed  a  duty 
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upon  each  paasenger,  not  a  citizen,  brought  by  steam  or  sail 
vessel  from  a  foreign  port  to  any  port  in  the  United  States,  was 
not  uniform  in  its  character,  since  no  such  duty  was  imposed 
upon  railroads  or  other  inland  conveyances  carrying  such  pas- 
sengers, and  was,  therefore,  unconstitutional  and  void.  The 
court  said:  '^The  uniformity  here  prescribed  has  reference  to 
the  various  localities  in  which  the  tax  is  intended  to  operate. 
It  shall  be  uniform  throughout  the  United  States.  Is  the  tax  on 
tobacco  void  because  in  many  of  the  states  no  toba<cco  is  raised 
or  manufactured  ?  Is  the  tax  on  distilled  liquors  void  because 
a  few  states  pay  three-fourths  of  the  revenues  arising  there- 
from ?  The  tax  is  uniform  when  it  operates  with  the  same  force 
and  effect  in  every  place  where  the  subject  is  to  be  foimd.  The 
law  applies  to  all  ports  alike,  and  evidently  gives  no  preference 
to  one  over  the  other,  but  is  uniform  in  its  operation  in  all  ports 
of  the  United  States."  Mr.  Justice  Story,  in  sec.  967  (1  Story  on 
Const.),  answers  the  question  ''  why  duties,  imposts  and  excises 
are  required  to  be  uniform  throughout  the  United  States  ?  '*  in 
these  words  :  "It  was  to  cut  off  aU  undue  preference  of  one 
state  over  another  in  the  regulation  of  subjects  affecting  their 
common  interests.  Unless  duties,  imposts  and  excises  were  uni- 
form the  grossest  and  most  offensive  inequalities  vitally  affecting 
the  pursuits  and  employments  of  the  people  of  the  different  states 
might  exist.  '"''''''  And  a  combination  of  a  few  states  in  Ck>ngre68 
might  secure  a  monopoly  of  certain  branches  of  trade  and  business 
to  themselves,  to  the  injury,  if  not  to  the  destruction,  of  their  less 
favored  neighbors." 

Mr.  Curtis  (Hist.  Const.,  vol.  2,  p.  324)  calls  attention  to  the 
fact  that  while  the  convention  was  considering  a  proposition  from 
the  Maryland  delegates  to  forbid  legislation  offering  inducements 
to  vessels  to  enter  or  clear  in  one  state  in  preference  to  another 
(dictated  by  fear  of  discrimination  against  Baltimore,  in  favor  of 
ports  on  the  Lower  Chesapeake),  a  clause  was  reported  by  the 
committee,  as  a  part  of  the  Maryland  proposition,  in  these 
words  :  '  *  And  all  tonnage,  duties,  imposts,  and  excises  levied 
by  the  Legislature  shall  be  uniform  throughout  the  United 
States  ;  "  which,  on  the  final  revision,  was  amended  and  separ- 
ated from  the  regulation  of  commerce  clause  and  annexed  to  the 
power  of  taxation.  In  the  light  of  its  history,  and  of  the  opinion 
of  the  distinguished  jurists  above  quoted,  the  coimsel  for  the 
United  States  had  warrant  for  his  characterization  of  the  re- 
quired uniformity  as  rather  geographical  in  its  character,  incus- 
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much  as  it  was  designed  only  to  inhibit  different  rates  of  duty 
or  tax  upon  the  same  subject  in  the  different  states. 

But  there  is  no  discrimination  in  the  act  between  the  different 
persons  who  are  authorized  to  avail  themselves  of  the  $4,000 
exemption.  E>very  person  in  the  United  States  is  equally  entitled 
to  its  benefits,  the  complainant  as  well  as  every  other  ;  and  his 
tax  is  reduced  by  its  operation  to  the  extent  of  two  per  cent, 
upon  the  four-thousand-dollar  exemption.  In  this  district,  and 
probably  in  every  state  in  the  Union,  property  below  a  designated 
value,  and  various  real  and  personal  property  without  limitation 
as  to  value,  are  exempted  from  assessment  and  taxation.  That 
some  property  holders  are  fortunate  enough  to  have  possessions 
exceeding  in  value  the  excepted  amount  is  no  ground  for  inval- 
idating the  law  under  which  the  taxes  are  levied  upon  that  ex- 
cess. 

Similar  exemptions  as  to  taxes  or  income  appear  in  the  original 
income  tax  law  passed  by  Congress  on  August  5,  1861,  and  in 
each  re-enactment  and  amendment  of  the  act  until  its  repeal. 
When  these  laws  were  before  the  Supreme  Court  and  other 
courts  of  the  United  States,  a  great  variety  of  objections  were 
made  to  their  validity,  and  their  constitutionality  was  sustained. 
In  1841  the  State  of  Maryland  passed  an  income  law,  in  which 
similar  exemptions  of  incomes  beneath  a  designated  amount  ap- 
peared. In  the  English  income  act  of  1853,  the  basis  of  the  pres- 
ent law  in  that  country,  such  exemptions  of  incomes  below  a  desig- 
nated sum  were  allowed  ;  and  in  each  of  these  acts  there  appeared 
numerous  other  exemptions  of  persons  and  occupations.  But 
although  it  may  be  that  the  exemption  in  the  present  law  is  de- 
cidedly larger  than  any  of  those  in  the  systems  I  have  referred 
to.  the  question  of  its  reasonableness  was  for  the  decision  of  the 
Legislature,  which  has  adjusted  the  amount  according  to  its  own 
view  of  its  propriety,  as  it  had  a  right  to  do.  As  the  Supreme 
court  said  in  8  Wallace,  548  (Veazie  Bank  v.  Fenno)  :  **  The 
Judiciary  cannot  prescribe  to  the  Legislative  Department  of  the 
Government  limitations  upon  the  exercise  of  its  acknowledged 
powers.  The  power  to  tax  may  be  exercised  oppressively  upon 
persons,  but  the  responsibility  of  the  legislation  is  not  to  the 
courts  but  to  the  people  by  whom  its  members  are  elected.  So, 
if  a  particular  tax  bears  heavily  upon  a  corporation,  or  a  class  of 
corporations,  it  cannot,  for  that  reason  only,  be  pronounced  con- 
trary to  the  Constitution.'' 

Thiitl.    The  constitutionality  of  the  act  is  next  attacked,  be- 
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cause  by  sections  27  and  28, ''  there  is  associated  with  the  taxation 
of  citizens  of  the  United  States,  subject  to  said  proposed  taxa- 
tion, and  not  separable  therefrom,  the  provision  that  persons  who 
are  aliens,  but  who  reside  in  the  United  States,  whether  pernia- 
nently  or  only  temporarily,  shall  likewise  be  subject  to  the  pay- 
ment of  said  tax,  on  an  income  in  excess  of  $4,000  per  annum, 
although  such  income  be  derived  wholly  from  rents,  interests, 
dividends,  salaries,  or  from  any  profession,  trade,  employment, 
or  vocation  carried  on  elsewhere  than  in  the  United  States/' 

The  language  of  section  27  differs  somewhat  from  that  used  in 
this  paragraph  of  the  bill.  That  section  provides  the  tax  shall  be 
levied  on  the  income  received  in  the  preceding  calendar  year,  ''  by 
every  citizen  of  the  United  States,  whether  residing  at  home 
or  abroad,  and  every  person  residing  therein/'  Nothing  is  said 
of  temporary  residence,  nor  to  indicate  that  mere  sojourners  or 
visitors  are  to  be  included;  and  what  constitutes  a  residence, 
within  the  meaning  of  the  act,  must  be  for  the  determination  of 
the  courts  in  any  particular  case. 

It  is  apparent  that  the  inclusion  of  the  income  of  such  alien 
residents  within  the  assessment  and  tax  could  not  be  in  any  way- 
injurious  to  the  complainant.  If  it  could  operate  at  all  upon  his 
personal  interests,  its  effect  would  rather  be  in  the  direction  of 
relieving  him  from  the  continuance  of  the  tax;  and  a  party- 
applying  for  an  injunction  must  show  some  personal  grievance, 
actually  existing  or  impending.  The  provision  is  not  new  in  in- 
come tax  laws.  Sec.  49  of  the  Act  of  5th  of  August,  1861,  declared 
there  shall  be  levied  ' '  upon  the  annual  income  of  et)ery  person 
residing  in  the  United  States,'''  a  tax,  etc.,  without  anything  to 
indicate  the  exemption  of  aliens;  and  the  same  expression  is 
used  in  the  Act  of  July  Ist,  1862,  which  was  substituted  for  the 
previous  law. 

In  the  income  acts  of  Maryland  no  discrimination  as  to  citizen- 
ship was  made  ;  and  all  persons  in  the  employment  of  foreign 
corporations  doing  business  in  the  state  were  included ;  and  the 
English  act  imposed  a  tax  upon  *'the  gains,  etc.,  arising  or 
accruing  to  any  person  or  persons  whatsoever,,  resident  in  the 
United  Kingdom,  from  any  kind  of  property  whatever,  whether 
situated  in  the  United  Kingdom  or  elsewhere;  or  from  any  annui- 
ties, allowances,  or  stipends,  or  from  any  profession,  trade,  or 
vocation,  whether  the  same  shall  be  respectively  exercised  in  the 
United  Kingdom  or  elsewhere." 

That  the  Legislature  may  rightfully  subject  an  alien  resident 
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to  the  taxation  to  which  its  own  citizens  are  subjected  would 
seem  to  be  clear.  *  *  The  protection  of  the  Government  is  the  con- 
sideration for  which  taxes  are  demanded;  and  all  persons  who 
receive,  or  are  entitled  to  that  protection,  may  be  called  upon  to 
render  the  equivalent.  The  protection  may  be  either  to  the 
rights  of  persons  or  to  the  rights  of  property,  and  taxes  may  con- 
sequently be  imposed  when  either  person  or  property  is  within 
the  jurisdiction  "  (Cooley  on  Taxation,  page  14). 

The  income  laws  I  have  referred  to  go  quite  as  far  as  the 
present  statute  in  subjecting  to  taxation  incomes  derived  from 
rents  or  dividends,  etc.,  on  property  outside  of  the  United  States; 
or  on  profits  from  professions  or  trades,  etc.,  exercised  elsewhere 
than  in  this  country;  and  this  right  is  abundantly  justified  by 
the  authorities  (100  U.  S.  491,  Kirkland  r.  Hutchkiss;  104  U.  S., 
Ill,  Nevada  Rmk  v.  Sedgwick;  8th  Howard,  494,  Mager  v. 
Grima).  In  104  U.  S.,  595  (Bonaparte  v.  Tax  Collector),  where 
the  court  held  a  state  can  rightfully  tax  as  the  property  of  a 
resident  the  registered  public  debt  of  another  state,  although  the 
debtor  state  may  have  exempted  it  from  taxation,  or  actually 
taxed  it,  the  Chief  Justice  said:  *'  All  the  obligations  which  rest 
on  the  holder  of  the  debt  as  a  resident  of  the  state  in  which  he 
dwells  still  remains  ;  and  as  a  member  of  society  he  must  contri- 
bute his  just  share  towards  supporting  the  Government,  whose 
protection  he  claims  and  to  whose  control  he  has  submitted  him- 
self.'' 

The  fourth  jn*ound  of  objection  is  that  no  exemption  is  made  in 
the  act  of  the  incomes  of  corporations  within  the  United  SUites 
(of  which  there  are  alleged  to  be  many)  which,  although  carried 
on  for  profit,  are  created,  owned  and  operated  by  the  several 
states  r(»spectively  as  instrumentalities  and  agencies  of  those 
state  governments  and  in  promotion  of  their  police  and  other 
public  functions  and  policies,  which  corporations,  so  being  agen- 
cies of  the  respective  states,  are  not  subject  to  taxation  by  the 
United  States. 

Again,  it  is  not  alleged  the  complainant  is  interested  as  a  share- 
holder or  otherwise  in  either  of  the  corporations  thus  referred  to. 
Having  no  personal  jn'ievanoe  involved  in  the  prosecution  of  this 
objection  ho  must  be  considered  as  a  voluntary  applicant  for  the 
relief  of  the  states  alle^^ed  to  be  concerned.  In  this  quality  he 
has  no  title  to  injunctive  relief. 

The  statute  does  not  in  words  or  by  necessary  implication  in- 
clude such  corporations  as  are  described ;  and  C]!ongress  having 
33 
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no  power  to  tax  them  it  is  to  be  presumed  Congress  did  not  in- 
tend to  include  them.  No  such  corporations  are  named  by  the 
complainant.  The  bill  is  not  sworn  to  by  the  complainant,  nor 
is  it  supported  by  any  evidence  except  so  far  as  the  act  referred 
to  sustains  its  averments.  It  is  not  alleged  that  the  defendant 
as  Commissioner  of  Internal  Be  venue  intends  to  include  such 
corporations  by  his  construction  of  the  act;  or  that  he  has  pre- 
pared  or  ordered  to  be  prepared  any  '*  forms,  rules,  regulations, 
or  instructions ''  to  that  effect. 

The  averment  that  such  corporations  are  not  excepted  out  of 
the  act  is  therefore  a  mere  conclusion  of  law  advanced  by  the 
complainant,  and  the  demurrer  does  not  admit  the  correctness  of 
the  conclusion. 

In  109  U.  S.  252  (R.  R.  Co.  v.  Palmer),  the  court  said:  *'  It  is 
sought  to  avoid  this  conclusion  by  converting  the  question  into 
one  of  pleading.  It  is  said  the  bill  alleges  as  a  matter  of  fact,  that 
the  exemption  passed  to  cmd  vested  in  the  complainant  below, 
cmd  that  the  truth  of  the  allegation  is  admitted  by  the  demurrer. 
But  this  is  matter  of  law;  the  documents  of  title  are  exhibited 
with  the  bill  and  constitute  a  part  of  the  record,  and  we  take 
judicial  notice  of  their  legal  effect.  A  fact  impossible  in  law 
cannot  be  admitted  by  a  demurrer.  In  Wilson  v,  Gaines  (103 
U.  S.  417)  it  was  inferred,  in  the  face  of  a  demurrer  claimed  to  be 
an  admission  of  a  contrary  allegation,  that  the  sale  did  not  pass 
any  right  of  property  not  described  as  within  the  lien  of  the  mort- 
gage." 

After  an  examination  of  the  act,  thus  exhibited  with  the  bill 
as  its  only  support,  I  am  of  the  opinion  that  an  exemption  of 
taxation  on  the  income  of  such  corporations  ^^  as  are  created, 
owned  and  operated  by  the  several  states  as  instrumentalities 
and  agencies  of  the  governments  of  such  states,'*  as  described  in 
the  bill,  is  effectively  made  therein,  since  no  such  corporations 
can  be  fairly  comprehended  within  the  particular  description  in 
the  first  paragraph  of  section  32,  of  those  required  to  make  re- 
turns of  income.  I  think,  also,  that  the  first  member  of  the  first 
sentence  in  the  fourth  paragraph  of  that  section,  'Hhat  nothing 
herein  contained  shall  apply  to  states,  counties,  municipalities/^ 
by  its  fair  meaning,  would  operate  an  exception  from  taxation  of 
such  corporations,  as  are  instrumentalities  and  agencies  of  states, 
counties  or  mimicipalities;  and  that  those  words  must  have  been 
inserted  in  the  paragraph  as  a  declaration  of  that  exemption. 

It  results  that,  in  the  opinion  of  the  court,  even  though  the 
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complainant  had  the  right  to  complain  of  this  alleged  error  in 
the  act,  the  contention  is  without  legal  foundation. 

The  fifth  and  last  specific  objection  is  that,  by  the  provisions 
of  the  act,  **  assessments  are  to  be  made  upon  the  said  income  of 
your  complainant  and  others,  that  have  been  earned  and  received 
by  your  complainant  prior  to  the  time  at  which  provisions  of 
said  act  took  effect/' 

It  is  true  the  law  went  into  effect  in  August,  1894,  and  that  it 
requires  the  assessment  after  the  first  of  January,  1895,  of  a  tax 
upon  incomes  received  in  the  preceding  calendar  year,  which, 
for  the  first  year,  1894,  will  comprehend  those  portions  of  said 
incomes  which  were  received  or  accrued  before  the  act  took  effect. 

This  provision  is  of  the  same  character  as  those  appearing  in 
the  former  income  acts  of  the  United  States. 

The  first  act,  passed  on  the  5th  of  August,  1861,  declared  that 
from  and  after  the  first  of  January,  1862,  there  should  be  levied 
an  income  tax,  which  should  be  assessed  in  the  first  instance 
''upon  the  annual  income  for  the  year  preceding  the  first  of 
January,  1862.''  thus  including  in  the  return  the  income  that 
had  accrued  during  the  seven  months  next  preceding  the  pas- 
sage of  the  law. 

The  Act  of  the  14th  of  July,  1862,  which  superseded  the  first 
law,  declared  that  the  tax  should  be  levied  on  the  first  of  May, 
1863,  upon  the  income  of  the  preceding  year  ending  on  the  Slst 
of  December,  1862  ;  including  thereby  the  six  months  and  a  half 
of  the  year  that  had  expired  at  the  time  the  act  was  passed. 

The  English  act  of  1853,  passed  on  the  28th  of  June,  1853, 
declared  that  the  income  tax  thereby  established  should  be  opera- 
tive from  and  after  the  5th  day  of  the  preceding  April. 

No  authority  was  quoted  in  support  of  this  contention,  and  I 
have  been  unable  to  discover  any  if  it  exists. 

But  the  very  point  appears  to  have  been  decided  the  other  way 
in  20  Wallace,  331  (Stockdale  v.  Insurance  Co.),  where  Mr.  Jus- 
tice Miller  said  :  ''  The  right  of  Congrem  to  have  imposed  this 
tax  by  a  new  statute,  although  the  measure  of  it  was  governed 
by  the  income  of  the  past  years,  cannot  be  doubted  ;  much  less 
can  it  be  doubted  that  it  could  impose  such  a  tax  on  the  income 
of  the  current  year,  though  part  of  that  year  had  elapsed  when 
the  statute  was  passed,  llie  joint  resolution  of  July  4,  1864, 
imposed  a  tax  of  five  per  cent,  on  all  income  of  the  previous 
3^ear,  although  one  tax  on  it  had  already  been  paid  ;  and  no  one 
doubted  the  validity  of  the  act,  or  attempted  to  resist  it.'* 
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I  have  thus  far  examined  the  specific  objections  set  forth  in 
the  bill,  as  far  as  possible,  as  if  the  application  were  one  of  an 
ordinary  character,  distinguished  by  no  peculiar  features  from 
the  usual  petition  for  an  injunction. 

But  the  bill  presents  the  exceptional  prayer  that  this  court 
shall  declare  as  unconstitutional,  and  therefore  void,  all  the 
provisions  of  the  act  of  Congress  relating  to  the  income  tax  ;  and 
shall  enjoin  all  proceedings  looking  to  the  collection  of  this  pK)r- 
tion  of  the  public  revenue  under  that  act. 

It  is  settled  law  that  the  suitor  who  challenges  the  constitu- 
tionality of  an  act  of  Congress  must  assume  the  burden  of  estab> 
lishing  that  contention,  that  the  violation  imputed  to  Congress 
must  be  made  manifest,  and,  in  the  language  of  Chief  Justice 
Marshall,  in  Fletchers.  Peck  (6  Cranch,  87),  ''  it  is  not  on  slight 
implication  and  vague  conjecture  that  the  Legislature  is  to  be 
pronounced  to  have  transcended  its  powers  and  its  acts  to  be  con- 
sidered void.  The  opposition  between  the  Constitution  and  the 
law  should  be  such  that  the  judge  feels  a  clear  and  strong  con- 
viction of  their  incompatibility  with  each  other.''  It  is  well  to 
remember  that  so  cautiously  has  this,  the  highest  power  confided 
to  the  courts,  been  exercised,  that  the  cases  in  which  acts  of 
Congress  have  been  pronounced  unconstitutional  by  our  highest 
judicial  tribunal  during  the  century  of  its  existence  may  be 
reckoned  by  being  counted  on  the  fingers  of  the  two  hands. 

It  is  equally  familiar  law  that  courts  of  equity  are  always 
averse  to  interfere  with  the  collection  of  taxes  ;  that  they  will 
never  attempt  to  restrain  the  execution  of  a  tax  law  merely 
because  of  the  illegality,  hardship,  or  irregularity  of  the  tax  com- 
plained of  ;  that  when  even  in  the  exceptional  cases  where  a 
court  of  equity  has  entertained  a  bill  to  restrain  the  collection  of 
a  tax  (where  it  was  unauthorized  by  law  or  assessed  as  property 
not  subject  to  taxation)  special  circumstances  must  also  appear, 
bringing  the  the  case  under  some  head  of  equity  jurisdiction  ;  as 
that  its  enforcement  would  cause  irreparable  injury,  or  occasion 
a  multiplicity  of  suits,  and  that  the  party  has  no  adequate  remedy 
at  law  (142  U.  S.  348,  Pacific  Express  Co.  v.  Seibert). 

In  the  case  before  us  the  special  grounds  alleged  for  the  inter- 
position of  equity  are  the  absence  of  any  adequate  remedy  to 
recover  the  taxes  if  paid  over  to  the  collector,  and  that  in  case 
such  remedy  exists,  a  multiplicity  of  suits  would  result  from 
ivnoking  it. 

I  have  already  decided  that  the  predicate  of  the  jurisdiction 
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(the  unconstitutionality  of  the  act)  does  not  exist.  It  may,  how- 
ever, be  well  to  examine  these  special  grounds  for  interference. 

The  right  of  a  party  who  has  made  an  involuntary  payment 
under  protest  to  a  colle«tor  of  taxes,  having  no  legal  right  to  de- 
mand it,  to  recover  the  money  back,  cannot  be  doubted  irre- 
spective of  any  statutory  provisions  ;  and  the  party  receiving  it 
cannot  escape  responsibility  by  having  paid  it  over  to  the 
Government  (1  Campbell  N.  P.  396,  Towson  v.  Wilson).  In 
Elliott  V.  Swartwout  (10  Peters,  153),  decided  in  1836,  the  court 
held,  in  the  absence  of  any  statute,  that  a  collector  of  customs 
was  liable  in  an  action  to  recover  excess  of  duties  paid  to  him 
under  protest;  and  in  Philadelphia  r.  The  Collector  (5  Wallace, 
720),  the  city  recovered  for  duties  paid,  under  protest,  in  1862, 
before  the  passage  of  the  provision  now  constituting  section  3226 
of  the  Revised  Statutes,  which  was  passed  in  1866.  The  latter 
act  was  but  a  limitation  of  the  pre-existing  right,  restricting  the 
time  within  which  such  actions  should  be  brought. 

Pavments  made  to  collectors  of  the  income  tax  under  such 
conditions  have  been  repeatedly  the  subject  of  recovery. 
Among  the  numerous  cases  of  this  description  brought  to  the 
Supreme  Court  are  11  Wall.  113  (Collector  v.  Day),  20  Wall,  323 
(Stockdale  v.  Insurance  Co.),  and  no  question  of  the  right  to 
recover  was  made  by  the  court. 

The  objection  on  the  ground  of  multiplicity  of  suits  is  equally 
untenable.  That  separate  actions  at  law  would  have  to  bo 
brought  by  the  party  paying  under  protest,  in  respect  of  the  tax 
for  each  successive  year,  is  true.  But  each  suit  would  present 
different  features,  constituting  a  distinct  cause  of  action.  None 
brought  for  future  years  could  resemble  that  brought  with  r(*f- 
erence  to  the  tax  for  1894,  for  that  must  differ  in  several  par- 
ticulars from  any  tax  that  can  be  levied  for  the  following  years. 
Xon  constat  that  Congress  may  not  modify  the  tax  hereafter,  as 
it  has  the  right  to  do,  at  its  pleasure,  during  the  five  years  before 
1900,  thereby  creating  still  greater  disagre(»ment  between  the 
diffen*nt  assi^ssments  against  the  comj)lainant.  The  resulting; 
suits  would  l)e  **  for  distinct  and  separate  causes  of  action  "  (152 
U.  8.  314,  R.  R.  Co.  V,  Missouri).  **  Relief  by  injunction  for  the 
prevention  of  multiplicity  of  suits  is  allowed  only  where  the  sub- 
ject-matter of  the  litigation  is  substantially  the  same,  and  not 
where  each  has  a  distinct  object,  foimde<l  on  distinct  and  Ht»j>- 
arate  grounds''  (1  High  on  Injunctions,  sec.  65). 

Again,  it  is  apparent  from  an  examination  of  the  act,  that 
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many  of  the  duties  imposed  by  it  upon  the  Commissioner  of 
Internal  Hevenue  with  respect  to  the  tax  on  incomes,  are  of  such 
a  nature  as  involve  the  exercise  of  discretion  by  that  officer  in 
their  performance.  Among  others  is  the  decision  of  the  mani- 
fold questions  that  must  constantly  arise  as  to  the  construction  of 
points  under  the  law  and  the  determination  of  appeals  from  col- 
lectors ;  which  decisions  are  declared  to  be  final,  so  far  at  least 
as  the  office  is  concerned.  That  discretionary  duties  of  this 
character  devolved  on  a  public  officer  are  not  controllable  by 
mandamus  or  by  the  writ  of  injunction,  in  some  respects  a  cor- 
relative remedy,  is  common  knowledge.  And  yet  the  present 
application  would  result  in  substituting  the  opoinion  of  the 
court  as  the  guide  of  that  official  discretion  ;  in  case  it  did  not 
go  to  the  further  extent  of  nullifying  the  entire  provision  as  to 
the  tax  on  incomes. 

Finally,  it  is  contended  on  the  part  of  the  defendant  that  the 
courts  are  without  authority  to  grant  an  injunction  in  such  a 
case  as  this,  because  of  the  provision  of  section  3224  of  the  Re- 
vised Statutes  of  the  United  States,  that  ''  no  suit  for  the  pur- 
pose of  restraining  the  assessment  or  collection  of  any  tax  shall  be 
maintained  in  any  court." 

The  complainant,  as  I  understand,  insists  this  section  can  have 
no  application  to  suits  respecting  special  tax,  like  the  income 
tax,  but  refers  only  to  those  affecting  the  general  taxes  forming 
the  internal  revenue. 

The  language  is  certainly  broad  enough.  ''  Any  tax  "  would 
seem  to  comprehend  the  income  tax  as  well  as  all  others. 
•  It  was  passed  in  March,  1867,  as  an  amendment  to  section  19 
of  the  Act  of  July,  1866,  ch.  184,  which  now  forms  section  3226 
of  the  Revised  Statutes.  Both  statutes  were  revisions  of  pre- 
ious  acts  affecting  income  taxes,  as  well  as  other  internal  rev- 
enues. The  word  '*  any  "  was  inserted  in  the  revision,  and  would 
seem  to  make  the  section  rather  more  comprehensive  than  it 
was  originally,  I  think.  It  became  applicable  to  the  income 
taxes  as  well  as  to  all  other  taxes  named  in  either  of  those 
statutes. 

Such  was  the  decision  of  Judge  Benedict  in  Robbins  v.  Free- 
land,  Collector,  in  July,  1871,  before  the  revision  of  the  statutes, 
reported  in  14  Int.  Revenue  Record,  at  page  28.  The  complain- 
ant there  had  applied  for  an  injunction  to  restrain  the  collector 
from  collecting  an  income  tax;  and  the  judge  (citing  Pullen  v. 
Kinsinger,  2  Abbott  U.  S.  Reports)  held  the  court  was  forbidden 
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by  the  Act  of  March,  1867  (now  sec.  3224),  from  entertaining  the 
motion. 

The  complainant  further  insists  that  section  8224,  if  it  has  any 
application  to  this  income  tax,  is  itself  illegal,  as  depriving  a 
party  of  the  means  of  testing  the  validity  of  an  unconstitutional 
statute. 

The  argument  of  the  coimsel  on  this  point,  as  it  seemed  to  me, 
amounted  substantially  to  this,  that  as  an  imconstitutional  act 
is  no  law  at  all,  no  right  to  collect  revenue  under  it  can  exist,  and 
it  cannot  be  considered  as  a  revenue  law  in  any  way ;  and  hence 
the  Act  of  1867  (sec.  3224)  cannot  apply  to  a  sort  of  edict,  profess- 
ing to  be  a  law,  but  really  no  law,  as  that  statute  was  designed 
to  refer  to  real  revenue  acts  and  not  to  counterfeits  of  them. 

I  think  the  idea  presented  was  answered  by  the  Supreme 
Court  in  109  U.  8.  192  (Snyder  v.  Marks),  where  Mr.  Justice 
Blatohford  said  :  **  There  is,  therefore,  no  force  in  the  sugges- 
tion that  section  3224,  in  speaking  of  a  tax,  means  only  a  legal 
tax,  and  that  an  illegal  tax  is  not  a  tax,  and  so  does  not  fall 
within  the  intention  of  the  statute,  and  the  collection  of  it  may 
be  restrained.  The  statute  clearly  applies  to  the  present  suit 
and  forbids  the  granting  of  relief  by  injunction.^' 

The  regulation  of  remedies  rests  entirely  with  the  Legislature, 
subject  only  to  the  limitation  that  some  substantial  mode  of 
redress  is  left  to  the  citizen.  The  Act  of  1867  (sec.  3224)  was  evi- 
dently intended  to  prevent  the  ruinous  consequences  that  might 
result  to  the  credit  or  even  the  existence  of  the  Govenunent,  if 
the  courts  everywhere,  on  the  application  of  different  persons, 
had  full  authority  to  restrain  all  proceedings  under  laws  to 
collect  its  revenues.  The  mischiefs  to  the  whole  country  that 
might  result  are  obvious  to  all ;  they  are  strongly  set  forth  by 
Mr.  Justice  Field  in  11  Wallace,  113  (Davis  r.  U.  S.),  and  by  Mr. 
JuHtice  Miller  in  92  U.  S.  89  (Cheatham  r.  United  SUates). 

Mr.  Maclay's  account  of  the  unpublishtnl  debates  of  the  Senate 
in  the  First  Congress  shows  how  strong  was  the  opposition  to 
the  grant  of  any  equity  jurisdiction  to  the  courts  of  the  United 
Statw;  and  that  it  was  appeased  by  the  expn»8s  reassertion  in 
the  judiciary  act  of  the  provision  (sec.  723  R.  S.)  denying  them 
the  exercise  of  any  jurisdiction  where  a  plain,  adequat<i  and  com- 
plete remedy  could  be  had  at  law.  It  would,  of  course,  have 
lK»en  in  the  power  of  that  Congress  to  imi)ose  further  limitations 
ui>on  the  powers  of  those  courts,  and  their  successors  equally 
possessed  the  same  power.    Accordingly  in  March,  1793,  Ck)n- 
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gress  acted  in  that  direction  by  declaring  that  the  United  States 
courts  should  not  have  authority  to  grant  injunctions  to  stay 
proceedings  in  state  courts;  and  on  the  revision  in  1874  they 
abridged  that  restriction  by  allowing  such  injunction  in  cases  in 
bankruptcy  (sec.  720  R.  S.). 

The  Act  of  March,  1867  (sec.  3224),  was  but  another  exercise  of 
the  power  to  regulate  the  remedy  by  injunction  ;  and  there  can 
be  no  ground  for  questioning  its  validity;  as  there  was  left  a  sub- 
stantial mode  of  redress  to  the  citizen  against  illegal  taxation. 

It  was  upon  this  principle  that  the  Supreme  Court  sustained 
the  validity  of  the  Virginia  statute  that  denied  to  its  courts  the 
authority  to  issue  writs  of  mandamus  in  litigation  concerning 
coupons  on  the  State  bonds,  on  the  ground  that  the  holder  still 
had  other  methods  of  asserting  his  rights  (107  U.  S.  769,  Antoni 
V.  Greenhow). 

The  Act  of  1867  leaves  the  taxpayer  in  full  possession  of  ample 
means  of  contesting  the  legality  and  regularity  of  assessment  and 
levy,  by  proceedings  at  law  such  as  have  been  pursued  in  innu- 
merable cases  (4  Dillon,  69,  U.  S.  v.  Railroad).  It  does  not  even 
deprive  the  equity  courts  of  all  jurisdiction  with  respect  to  taxa- 
tion ;  whatever  other  equitable  jurisdiction  they  might  have  in 
such  matters  remains,  only  the  power  to  issue  injunctions  with 
respect  to  them  being  denied. 

I  regret  to  have  prolonged  this  opinion  to  so  great  an  extent ; 
but  I  thought  a  thorough  examination  of  the  various  points  was 
due,  alike  to  the  great  public  importance  to  the  subject,  and  to 
the  admirable  manner  in  which  the  able  counsel  have  presented 
their  respective  contentions. 

Being  of  the  opinion  that,  for  the  several  reasons  stated,  the 
complainant  is  not  entitled  to  the  relief  claimed,  I  shall  sign  a 
decree  dismissing  his  bill. 
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Act  of  August  28,  1894.  465 

interest  at  the  rate  of  one  per  cent,  per  month  upon  said  tax  from 
the  time  the  same  becomes  due,  as  a  penalty,  except  from  the 
estates  of  deceased,  insane,  or  insolvent  persons. 

Section  31. 

Any  nonresident  may  receive  the  benefit  of  the  exemptions 
hereinbefore  provided  for  by  filing  with  the  deputy  collector  of 
any  district  a  true  list  of  all  his  property  and  sources  of  income 
in  the  United  States  and  complying  with  the  provisions  of  section 
twenty-nine  of  this  act  as  if  a  resident.  In  computing  income 
he  shall  include  all  income  from  every  source,  but  unless  he  be  a 
citizen  of  the  United  States  he  shall  only  pay  on  that  part  of  the 
income  which  is  derived  from  any  source  in  the  United  States. 
In  case  such  nonresident  fails  to  file  such  statement,  the  collector 
of  each  district  shall  collect  the  tax  on  the  income  derived  from 
property  situated  in  his  district,  subject  to  income  tax,  making 
no  allowance  for  exemptions,  and  all  property  belonging  to  such 
nonresident  shall  be  liable  to  distraint  for  tax  :  Provided,  That 
nonresident  corporations  shall  be  subject  to  the  same  laws  as  to 
tax  as  resident  corporations,  and  the  collection  of  the  tax  shall 
be  made  in  the  same  manner  as  provided  for  collections  of  taxes 
against  nonresident  persons. 

Section  82. 

That  there  shall  be  assessed,  levied,  and  collected,  except  as 
herein  otherwise  provided,  a  tax  of  two  per  centum  annually  on 
the  net  profits  or  income  above  actual  operating  and  business 
expenses,  including  expenses  for  materials  purchased  for  manu- 
facture or  bought  for  resale,  losses,  and  interest  on  bonded  and 
other  indebtedness,  of  all  banks,  banking  institutions,  trust  com- 
panies, savings  institutions,  fire,  marine,  life,  and  other  insur- 
ance companies,  railroad,  canal,  turnpike,  canal  navigation, 
slack  water,  telephone,  telegraph,  express,  electric  light,  gas, 
water,  street  railway  companies,  and  all  other  corporatjons, 
coinpanies,  or  associations  doing  business  for  profit  in  the  United 
States,  no  matter  how  created  and  organized,  but  not  including 
partnerships. 

That  said  tax  shall  be  paid  on  or  before  the  first  day  of  July  in 
each  year  ;  and  if  the  president  or  other  chief  officer  of  any  cor- 
poration, company,  or  association,  or  in  the  case  of  any  foreign 
corporation,  company,  or  association,  the  resident  manager  or 

agent  shall  neglect  or  refuse  to  file  with  the  collector  of  the  in- 
30 
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ten  per  centum  of  its  aggregate  deposits ;  nor  to  such  savings 
banks,  savings  institutions,  or  societies  composed  of  memSers 
who  do  not  participate  in  the  profits  thereof  and  which  pay  in- 
terest or  dividends  only  to  their  depositors  ;  nor  to  that  part  of 
the  business  of  any  savings  bank,  institution,  or  other  similar 
association  having  a  capital  stock,  that  is  conducted  on  the 
mutual  plan  solely  for  the  benefit  of  its  depositors  on  such  plan, 
and  which  shall  keep  its  account  of  its  business  conducted  on 
such  mutual  plan  separate  and  apart  from  its  other  accounts. 

Nor  to  any  insurance  company  or  association  which  conducts 
all  its  business  solely  upon  the  mutual  plan,  and  only  for  the 
benefit  of  its  policy-holders  or  members,  and  having  no  capital 
stock,  and  no  stock  or  shareholders,  and  holding  all  its  property 
in  trust  and  in  reserve  for  its  policy-holders  or  members  ;  nor  to 
that  part  of  the  business  of  any  insurance  company  having  a 
capital  stock  and  stock  and  shareholders,  which  is  conducted  on 
the  mutual  plan,  separate  from  its  stock  plan  of  insurance,  and 
solely  for  the  benefit  of  the  policy-holders  and  members  insured 
on  said  mutual  plan,  and  holding  all  the  property  belonging  to 
and  derived  from  said  mutual  part  of  its  business  in  trust  and  re- 
serve for  the  benefit  of  its  policy-holders  and  members  insured  on 
said  mutual  plan. 

That  all  State,  county,  municipal,  and  town  taxes  paid  by  cor- 
porations, companies,  or  associations  shall  be  included  in  the 
operating  and  business  expenses  of  such  corporations,  companies, 
or  associations. 

Section  88. 

That  there  shall  be  levied,  collected,  and  paid  on  all  salaries  of 
officers,  or  payments  for  services  to  persons  in  the  civil,  military, 
naval,  or  other  employment  or  service  of  the  United  States,  in- 
cluding Senators  and  Representatives  and  Delegates  in  Congress, 
when  exceeding  the  rate  of  four  thousand  dollars  per  annum,  a 
tax  of  two  per  centum  on  the  excess  above  the  said  four  thouBand 
-dollars;  and  it  shall  be  the  duty  of  all  paymasters  and  all  dis- 
bursing officers  under  the  Gk)vernment  of  the  United  States,  or 
persons  in  the  employ  thereof,  when  making  any  payment  to  any 
officers  or  persons  as  aforesaid,  whose  compensation  is  determined 
by  a  fixed  salary,  or  upon  settling  or  adjusting  the  accounts  of 
such  officers  or  persons,  to  deduct  and  withhold  the  aforesaid  tax 
of  two  per  centum;  and  the  pay  roll,  receipts,  or  account  of 
officers  or  persons  paying  such  tax  as  aforesaid  shall  be  made  to 
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mation,  such  list  or  return,  according  to  the  form  prescribed,  of 
the  income,  property,  and  objects  liable  to  tax  owned  or  possessed 
or  under  the  care  or  management  of  such  person,  or  corporation, 
company,  or  association,  and  the  Commissioner  of  Internal  He- 
venue  shall  assess  all  taxes  not  paid  by  stamps,  including  the 
amount,  if  any,  due  for  special  tax,  income,  or  other  tax,  and 
in  case  of  any  return  of  a  false  or  fraudulent  list  or  valuation 
intentionally  he  shall  add  one  hundred  per  centum  to  such  tax ; 
and  in  case  of  a  refusal  or  neglect,  except  in  cases  of  sickness  or 
absence,  to  make  a  list  or  return,  or  to  verify  the  same  as  afore- 
said, he  shall  add  fifty  per  centum  to  such  tax.  In  case  of  neg- 
lect occasioned  by  sickness  or  absence  as  aforesaid  the  collector 
may  allow  such  further  time  for  making  and  delivering  such  list 
or  return  as  he  may  deem  necessary,  not  exceeding  thirty  days. 
The  amount  so  added  to  the  tax  shall  be  collected  at  the  same 
time  and  in  the  same  manner  as  the  tax  unless  the  neglect 
or  falsity  is  discovered  after  the  tax  has  been  paid,  in  which  case 
the  amount  so  added  shall  be  collected  in  the  same  manner  as  the 
tax ;  and  the  list  or  return  so  made  and  subscribed  by  such  col- 
lector or  deputy  collector  shall  be  held  prima  facie  good  and 
sufGicient  for  all  legal  purposes. 

Section  85. 

That  every  corporation,  company,  or  association  doing  business 
for  profit  shall  make  and  render  to  the  collector  of  its  collection 
district,  on  or  before  the  first  Monday  of  March  in  every  year, 
beginning  with  the  year  eighteen  hundred  and  ninety -five,  a  full 
return,  verified  by  oath  or  affirmation,  in  such  form  as  the  Com- 
missioner of  Internal  Revenue  may  prescribe,  of  all  the  following 
matters  for  the  whole  calendar  year  last  preceding  the  date  of 
such  return : 

First.  The  gross  profits  of  such  corporation,  company,  or 
association,  from  all  kinds  of  business  of  every  name  and 
nature. 

Second.  The  expenses  of  such  corporation,  company,  or  asso- 
ciation, exclusive  of  interest,  annuities,  and  dividends. 

Third.  The  net  profits  of  such  corporation,  company,  or  asso- 
ciation, without  allowance  for  interest,  annuities,  or  dividends. 

Fourth.  The  amount  paid  on  account  of  interest,  annuities, 
and  dividends,  stated  separately. 

Fifth.  The  amount  paid  in  salaries  of  four  thousand  dollars  or 
less  to  each  person  employed. 
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INCOME  TAX 


REGULATIONS  RELATIVE  TO  THE  ASSESSMENT, 
LEVY,  AND  COLLECTION  OF  THE  TAX  ON  INCOMES. 
UNDER  THE  PROVISIONS  OF  THE  ACT  OF  CON- 
GRESS IN  EFFECT  AUGUST  28,   1894. 

Treasury  Department, 
Office  of  Internal  Revenue, 
Washington,  December.  18, 1894. 

I. 

The  act  of  Congress  entitled  '*  An  act  to  reduce  taxation,  to  pro- 
vide revenue  for  the  Government, and  for  other  purposes,"  in  effect 
August  28,  1894,  provides  in  section  27,  that  '^  from  and  after  the 
first  day  of  January,  eighteen  hundred  and  ninety-five,  and  until 
the  first  day  of  January,  nineteen  hundred,  there  shall  be  assessed, 
levied,  collected,  and  paid  annually  upon  the  gains,  profits,  and 
income  received  in  the  preceding  calendar  year  by  every  citizen 
of  the  United  States,  whether  residing  at  home  or  abroad,  and 
every  person  residing  therein,  whether  said  gains,  profits,  or  in- 
come be  derived  from  any  kind  of  property,  rents,  interest,  divi- 
dends, or  salaries,  or  from  any  profession,  trade,  employment,  or 
vocation,  carried  on  in  the  United  States  or  elsewhere,  or  from 
any  other  source  whatever,  a  tax  of  two  per  centum  on  the  amount 
so  derived  over  and  above  four  thousand  dollars,  and  a  like  tax 
shall  be  levied,  collected,  and  paid  annually  upon  the  gains,  prof- 
its, and  income  from  all  property  owned  and  of  every  business, 
trade,  or  profession  carried  on  in  the  United  States  by  persons 
residing  without  the  United  States." 

And  that  the  tax  therein  provided  for  shall  be  assessed  by  the 
Commissioner  of  Internal  Revenue,  and  shall  be  collected  and  paid 
upon  the  gains,  profits,  and  income  for  the  year  ending  the  Slst 
day  of  December  next  preceding  the  time  for  levying,  collecting, 
and  paying  said  tax. 
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able  limit  or  not,  the  list  or  return  on  Form  865  shall  be  made 
by  such  person,  duly  verified,  and  forwarded  to  the  collector  of 
his  district. 

The  collector  or  deputy  collector  may  increase  the  amount  of 
any  list  or  return,  if  he  has  reason  to  believe  that  the  same  is 
understated,  and  the  person  or  corporation  whose  list  is  thus  in- 
creased, may  be  permitted  to  prove  the  amount  of  income  liable  to 
be  assessed,  but  such  proof  shall  not  be  considered  as  conclusive 
of  the  facts,  and  no  deductions  claimed  in  such  cases  shall  be 
made  or  cdlowed  imtil  approved  by  the  collector  or  deputy 
collector. 

The  annual  returns  of  all  persons,  on  Form  365,  and  of  all 
corporations,  companies,  and  associations,  on  Form  366,  made  on 
or  before  the  first  Monday  in  March  of  each  year,  will  be  for- 
warded by  collectors  to  the  Commissioner  of  Internal  Revenue 
on  or  before  the  15th  of  April  following.  Said  returns,  and  all 
matters  relating  thereto,  must  be  securely  sealed,  in  envelopes  or 
packages,  by  collectors  forwarding  the  same,  and,  with  all  returns 
of  delinquents  made  and  forwarded  by  collectors,  and  all  data 
relating  to  returns  of  incomes,  will  be  filed  and  securely  and  per- 
manently retained  in  the  ofiGice  of  the  Conunissioner  of  Internal 
Revenue. 

GAINS,   PROFFTS,   AND  INCOME  TO  BE    INCLUDED    FOR    TAXABLE  PURPOSES 

IN  THE  ANNUAL  RETURNS  OF  PERSONS. 

In  estimating  the  gains,  profits,  and  incomes  of  any  person  for 
the  purposes  of  taxation,  under  the  provisions  of  section  28  of 
said  act,  there  shall  be  included : 

1.  All  incomes  derived  from  interest  upon  notes,  bonds,  and 
other  securities,  except  such  bonds  of  the  United  States,  the  prin- 
cipal and  interest  of  which  are  by  the  law  of  their  issuance 
exempt  from  all  Federal  taxation. 

2.  Profits  realized  within  the  year  from  sales  of  real  estate  pur- 
chased within  two  years  previous  to  the  close  of  the  year  for 
which  income  is  estimated. 

3.  Interest  received  or  accrued  upon  all  notes,  bonds,  mort- 
gages, or  other  forms  of  indebtedness  bearing  interest,  whether 
paid  or  not,  if  good  and  collectible. 

4.  The  amount  of  all  premium  on  bonds,  notes,  or  coupons. 

5.  The  amount  of  sales  of  live  stock,  sugar,  cotton,  wool,  but- 
ter, cheese,  pork,  beef,  mutton,  or  other  meats,  hay  and  grain,  or 
other  vegetable  or  other  productions,  being  the  growth  or  produce 
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mation,  such  list  or  return,  according  to  the  form  prescribed,  of 
the  income,  property,  and  objects  liable  to  tax  owned  or  possessed 
or  under  the  care  or  management  of  such  person,  or  corporation, 
company,  or  association,  and  the  Commissioner  of  Internal  Re- 
venue shall  assess  all  taxes  not  paid  by  stamps,  including  the 
amount,  if  any,  due  for  special  tax,  income,  or  other  tax,  and 
in  case  of  any  return  of  a  false  or  fraudulent  list  or  valuation 
intentionally  he  shall  add  one  hundred  per  centum  to  such  tax ; 
and  in  case  of  a  refusal  or  neglect,  except  in  cases  of  sickness  or 
absence,  to  make  a  list  or  return,  or  to  verify  the  same  as  afore- 
said, he  shall  add  fifty  per  centimi  to  such  tax.  In  case  of  neg- 
lect occasioned  by  sickness  or  absence  as  aforesaid  the  collector 
may  allow  such  further  time  for  making  and  delivering  such  list 
or  return  as  he  may  deem  necessary,  not  exceeding  thirty  days. 
The  amount  so  added  to  the  tax  shall  be  collected  at  the  same 
time  and  in  the  same  manner  as  the  tax  unless  the  neglect 
or  falsity  is  discovered  after  the  tax  has  been  paid,  in  which  case 
the  amount  so  added  shall  be  collected  in  the  same  manner  as  the 
tax ;  and  the  list  or  return  so  made  and  subscribed  by  such  col- 
lector or  deputy  collector  shall  be  held  prima  facie  good  and 
sufficient  for  all  legal  purposes. 

Section  85. 

That  every  corporation,  company,  or  association  doing  business 
for  profit  shall  make  and  render  to  the  collector  of  its  collection 
district,  on  or  before  the  first  Monday  of  March  in  every  year, 
beginning  with  the  year  eighteen  hundred  and  ninety-five,  a  full 
return,  verified  by  oath  or  affirmation,  in  such  form  as  the  Com- 
missioner of  Internal  Revenue  may  prescribe,  of  all  the  following 
matters  for  the  whole  calendar  year  last  preceding  the  date  of 
such  return : 

First.  The  gross  profits  of  such  corporation,  company,  or 
association,  from  all  kinds  of  business  of  every  name  and 
nature. 

Second.  The  expenses  of  such  corporation,  company,  or  asso- 
ciation, exclusive  of  interest,  annuities,  and  dividends. 

Third.  The  net  profits  of  such  corporation,  company,  or  asso- 
ciation, without  allowance  for  interest,  annuities,  or  dividends. 

Fourth.  The  amount  paid  on  account  of  interest,  annuities, 
and  dividends,  stated  separately. 

Fifth.  The  amount  paid  in  salaries  of  four  thoiisand  dollars  or 
less  to  each  person  employed. 
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able  limit  or  not,  the  list  or  return  on  Form  865  shall  be  made 
by  such  person,  duly  verified,  and  forwarded  to  the  collector  of 
his  district. 

The  collector  or  deputy  collector  may  increase  the  amount  of 
any  list  or  return,  if  he  has  reason  to  believe  that  the  same  is 
understated,  and  the  person  or  corporation  whose  list  is  thus  in- 
creased, may  be  permitted  to  prove  the  amount  of  income  liable  to 
be  assessed,  but  such  proof  shall  not  be  considered  as  conclusive 
of  the  facts,  and  no  deductions  claimed  in  such  cases  shall  be 
made  or  allowed  until  approved  by  the  collector  or  deputy 
collector. 

The  annual  returns  of  all  persons,  on  Form  365,  and  of  all 
corporations,  companies,  and  associations,  on  Form  366,  made  on 
or  before  the  first  Monday  in  March  of  each  year,  will  be  for- 
warded by  collectors  to  the  Ck)mmissioner  of  Internal  Revenue 
on  or  before  the  15th  of  April  following.  Said  returns,  and  all 
matters  relating  thereto,  must  be  securely  sealed,  in  envelopes  or 
packages,  by  collectors  forwarding  the  same,  and,  with  all  returns 
of  delinquents  made  and  forwarded  by  collectors,  and  all  data 
relating  to  returns  of  incomes,  will  be  filed  and  securely  and  per- 
manently retained  in  the  office  of  the  Conmiissioner  of  Internal 
Revenue. 

GAINS,  PROFITS,   AND  INCOME  TO  BE    INCLUDED    FOB    TAXABLE  PURPOSES 

IN  THE  ANNUAL  RETURNS  OP  PERSONS. 

In  estimating  the  gains,  profits,  and  incomes  of  any  person  for 
the  puiposes  of  taxation,  under  the  provisions  of  section  28  of 
said  act,  there  shall  be  included : 

1.  All  incomes  derived  from  interest  upon  notes,  bonds,  and 
other  securities,  except  such  bonds  of  the  United  States,  the  prin- 
cipal and  interest  of  which  are  by  the  law  of  their  issuance 
exempt  from  all  Federal  taxation. 

2.  Profits  realized  within  the  year  from  sales  of  real  estate  pur- 
chased within  two  years  previous  to  the  close  of  the  year  for 
which  income  is  estimated. 

3.  Interest  received  or  accrued  upon  aU  notes,  bonds,  mort- 
gages, or  other  forms  of  indebtedness  bearing  interest,  whether 
paid  or  not,  if  good  and  collectible. 

4.  The  amount  of  all  premium  on  bonds,  notes,  or  coupons. 

6.  The  amount  of  sales  of  live  stock,  sugar,  cotton,  wool,  but- 
ter, cheese,  pork,  beef,  mutton,  or  other  meats,  hay  and  grain,  or 
other  vegetable  or  other  productions,  being  the  growth  or  produce 
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of  the  estate  of  such  person,  less  the  amount  expended  in  the 
purchase  or  production  of  said  stock  or  produce,  and  not  in- 
cluding any  part  thereof  consumed  directly  by  the  family. 

6.  Money,  and  the  value  of  all  personal  property  acquired  by 
gift  or  inheritance. 

7.  All  other  gains,  profits,  and  income  derived  from  any  source 
whatever,  except  that  portion  of  the  salary,  compensation,  or  pay 
received  for  services  in  the  civil,  military,  naval,  or  other  services 
of  the  United  States,  including  Senators,  Representatives,  and 
Delegates  in  Congress,  from  which  the  tax  has  been  deducted. 

8.  Where  the  salary  or  other  compensation  paid  to  any  person 
in  the  employment  or  service  of  the  United  States  shall  not  exceed 
the  rate  of  $4,000  per  annum,  or  shall  be  by  fees  or  uncertain  or 
irregular  in  the  amount  or  in  the  time  during  which  the  same 
shall  have  accrued  or  been  earned,  such  salary  or  other  compen- 
sation shall  be  included  in  estimating  the  annual  gains,  profits, 
or  income  of  the  person  to  whom  the  same  shall  have  been  paid. 

DEDUCTIONS  TO  BE  MADE  IN  COMPUTINO  INCOMES  OF  PERSONS. 

Section  28  further  provides  that  in  computing  incomes  there 
shall  be  deducted : 

1.  The  necessary  expenses  actually  incurred  in  carrying  on  any 
business,  occupation,  or  profession. 

2.  All  interest  due  or  paid  within  the  year  by  such  person  on 
existing  indebtedness. 

3.  All  national,  State,  county,  school,  and  municipal  taxes,  not 
including  those  assessed  against  local  benefits,  paid  within  the 
year  shall  be  deducted  from  the  gains,  profits,  or  income  of  the 
person  who  has  actually  paid  the  same,  whether  such  person 
be  owner,  tenant,  or  mortgagor. 

4.  Losses  actually  sustained  during  the  year,  incurred  in  trade, 
or  arising  from  fires,  storms,  or  shipwreck,  and  not  compensated 
for  by  insurance  or  otherwise. 

5.  Debts  ascertained  to  be  worthless,  but  excluding  all  esti- 
mated depreciation  of  values  and  losses  within  the  year  on  sales 
of  real  estate  purchased  within  two  years  previous  to  the  year 
for  which  income  is  estimated. 

NO  DEDUCTION  FOR  IMPROVEMENTS. 

Provided,  That  no  deduction  shall  be  made  for  any  amount 
paid  out  for  new  buildings,  permanent  improvements,  or  better- 
ments, made  to  increase  the  value  of  any  property  or  estate. 
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BIVIDENDS  ON  STOCKS  NOT  DiCLUDED  IF  PAID  THEREON    BY  CORPO- 

RATIONS. 

Provided  also,  That  in  computing  the  income  of  any  person, 
corporation,  company,  or  association  there  shall  not  be  included 
the  amount  received  from  any  corporation,  company,  or  asso- 
ciation, as  dividends  upon  the  stock  of  such  corporation,  company, 
or  association,  if  the  tax  of  2  per  centum  has  been  paid  upon  its 
net  profits  by  said  corporation,  company,  or  association  as 
required  by  this  act. 

ONLY  ONE  DEDUCTION    OP  $4,000  FOR  EACH  FAMILY. 

Provided  furtJier,  That  only  one  deduction  of  $4,000  shall  be 
made  from  the  aggregate  income  of  all  the  members  of  any 
family,  composed  of  one  or  both  parents,  and  one  or  more  minor 
children,  or  husband  and  wife;  that  guardians  shall  be  allowed 
to  make  a  deduction  in  favor  of  each  and  every  ward,  except  that 
in  case  where  two  or  more  wards  are  comprised  in  one  family 
and  have  joint  property  interests  the  aggregate  deduction  in  their 
favor  shall  not  exceed  $4,000. 

RETURNS  OF  NON-RESIDENTS. 

It  is  provided  in  section  31  of  this  act  that  **  any  non-resident 
may  receive  the  benefit  of  exemption  provided  for  in  said  act  by 
filing  with  the  deputy  collector  of  any  district  a  true  list  of  all 
his  property  and  sources  of  income  in  the  United  States,  and 
otherwise  complying  with  the  provisions  of  section  29  of  this  act, 
as  if  a  resident.'^ 

In  computing  income,  such  non-resident  shall  include  all  income 
from  every  source,  but  unless  he  be  a  citizen  of  the  United  States 
he  shall  only  pay  on  that  part  of  the  income  which  is  derived 
from  any  source  in  the  United  States. 

In  case  such  nonresident  fails  to  file  such  statement,  the  col- 
lector of  each  district  shall  collect  the  tax  on  the  income  derived 
from  the  property  of  such  non-resident  situated  in  his  district, 
subject  to  income  tax,  making  no  allowance  for  exemption,  and 
all  property  belonging  to  such  non-resident  shall  be  liable  to  dis- 
traint for  said  tax. 

Non-resident  corporations  are  subject  to  the  same  laws  as  to 
taxes  as  resident  corporations,  and  the  collection  of  the  taxes 
shall  be  made  in  the  same  manner  as  provided  for  in  the  collec- 
tion of  taxes  against  non-resident  persons. 
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A  non-resident,  in  order  to  secure  the  exemption  of  $4,000 
provided  by  law,  must  make  his  list  or  return  on  365,  duly  verified 
by  his  oath  or  affirmation,  and  deliver  the  same  to  the  deputy 
collector  of  any  district  on  or  before  the  first  Monday  of  March 
in  each  year. 

WHEN  COLLECTORS  MAT  MAKE  RETURN. 

1.  If  any  person  liable  to  pay  an  income  tax  for  himself  or 
others  shall  fail  to  make  and  deliver  the  return  required  by  law , 
but  shall  consent  to  disclose  the  particulars  of  any  business  or 
occupation  liable  to  pay  such  tax,  it  shall  be  the  duty  of  the  col- 
lector or  deputy  collector  to  make  such  list  or  return,  which 
being  distinctly  read  and  consented  to,  signed,  and  verified  by 
oath  or  affirmation  by  the  person  liable  to  make  said  return,  the 
same  may  be  received  as  the  list  or  return  of  such  person. 

2.  In  case  any  such  person  having  a  taxable  income  shall  neg- 
lect or  refuse  to  make  or  render  such  list  or  return,  or  shall  render 
a  willfully  false  or  fraudulent  return,  it  shall  be  the  duty  of  the 
collector  or  deputy  collector  to  make  such  list,  according  to  the 
best  information  he  can  obtain  by  the  examination  of  such  per- 
son, or  any  other  evidence. 

When  duly  certified  by  the  collector,  the  said  list  thus  prepared 
shall  be  the  return  of  said  pereon,  upon  which  his  tax  shall  be 
extended  and  assessed. 

In  case  no  annual  list  or  return  has  been  rendered  by  such  per- 
son  to  the  collector  or  deputy  collector  as  required  by  law,  and 
the  person  shall  be  absent  from  his  or  her  residence  or  place  of 
business  at  the  time  the  collector  or  deputy  collector  shall  call 
for  the  annual  list  or  return,  or  on  the  date  when  such  list  should 
be  returned,  it  shall  be  the  duty  of  such  collector  or  deputy  col- 
lector to  leave  at  such  place  of  residence  or  business,  with  some 
one  of  suitable  age  or  discretion,  if  such  be  pressnt,  otherwise  to 
deposit  in  the  nearest  post-office,  a  notice  addressed  to  such  per- 
son, requiring  him  or  her  to  render  to  such  collector  or  deputy 
collector  the  list  or  return  required  by  law  within  ten  days  from 
the  date  of  such  notice,  verified  by  oath  or  affirmation,  and  if 
any  person  on  being  notified  or  required  as  aforesaid  shall  refuse 
or  noploct  to  render  such  list  or  return  within  the  time  required, 
or  delivers  any  return  which,  in  the  opinion  of  the  collector,  is 
false  or  fraudulent,  or  contains  any  undervaluation  or  under- 
statement, it  shall  be  lawful  for  the  collector  to  summon  such 
I)erson,  or  any  o'ther  person  having  possession,  custody,  or  care 
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of  books  of  account  containing  entries  relative  to  the  business  of 
such  person,  or  any  other  person  he  may  deem  proper,  to  appear 
before  him  and  produce  such  books  at  the  time  or  place  named  in 
the  summons,  and  to  give  testimony  or  answer  interrogatories 
under  oath  respecting  any  objects  liable  to  tax  or  returns  there- 
of. The  collector  may  summon  any  person  found  or  residing 
within  the  State  in  which  his  district  lies.  When  the  person 
intended  to  be  summoned  does  not  reside  and  cannot  be  found 
within  the  State,  he  may  enter  any  collection  district  in  which 
the  person  is  to  be  found  and  there  make  the  examination 
herein  authorized,  and  to  this  end  he  may  there  exercise  all 
authority  which  he  might  lawfully  exercise  in  the  district  for 
which  he  was  commissioned. 

The  notice  above  required  may  be  in  substantially  the  same 
fonx^  as  the  notice  hereinafter  prescribed  relative  to  parties 
charged  with  failure,  neglect,  or  refusal  to  make  true  and  correct 
annual  returns.  The  party  who  serves  the  notice  shall  make  a 
sworn  return  of  service  upon  the  back  of  the  copy  thereof,  which 
copy  and  return  shall  be  filed  in  the  office  of  the  collector  of  the 
district  in  which  said  person  resides  or  is  served. 

PENALTY  FOR  NEOLECF  OR  REFUSAL  TO  ICAKE  ANNUAL  RETURN,  AND  FOR 
FALSE  OR  FRAUDULENT  ANNUAL  LIST  RETURNED. 

In  all  cases  of  willful  neglect  or  refusal  to  niake  and  render  a 
list  or  return  as  prescribed  by  law,  it  shall  be  the  duty  of  the 
collector  or  deputy  collector  of  the  district  to  make  such  list,  and 
to  add  50  per  cent  as  a  penalty  to  the  amount  of  tax  due  on 
such  list.  In  all  cases  of  a  willfully  false  or  fraudulent  list 
or  return  having  been  rendered,  it  shall  be  the  duty  of  the  col- 
lector or  deputy  collector  to  add  100  per  cent  as  a  penalty  to  the 
amount  of  tax  ascertained  to  be  due :  the  tax  and  the  additions 
thereto  as  a  penalty  to  be  assessed,  and  collected  in  the  manner 
provided  for  in  other  cases  of  willful  neglect  or  refusal  to  render 
a  list  or  return,  or  for  rendering  a  false  or  fraudulent  list  or 
return. 

No  penalty  shall  be  assessed  upon  any  person  or  corporation, 
company  or  association  for  such  neglect  or  refusal,  or  for 
making  or  rendering  a  willfully  false  or  fraudulent  return,  except 
after  reasonable  notice  of  the  time  and  place  of  hearing,  so  as  to 
give  the  person  charged  the  opportunity  to  be  heard. 

Before  assessing  a  penalty  upon  any  person  for  neglect  or  re- 
fusal to  make  the  annual  return  required  by  law,  or  for  making 
31 
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or  rendering  a  false  or  fraudulent  return,  the  collector  or  deputy 
collector  making  said  return  shall  cause  a  notice,  in  form  sub- 
stantially as  follows,  to  be  served  upon  such  person  by  delivering 
it  or  causing  it  to  be  delivered  to  him  in  hand,  or  by  leaving  it 
or  causing  it  to  be  left  at  his  usual  place  of  abode,  or  by  mailing 
or  causing  the  same  to  be  mailed  to  him  at  the  post-office  from 
which  he  receives  his  mail,  at  least  ten  days  prior  to  the  day  of 
the  hearing  : 

FOBM  8e9. 


To of ,  in  the  county  of ,  and  State 

of : 


You  are  hereby  notified  to  appear  at ,  in  the  county  of 


and  State  of ,  on  the day  of ,  18 — ,  at o'clock  in 

the noon,  and  show  cause,  if  any  you  have,  why  the  penalties  pre- 
scribed by  law  shall  not  be  assessed  against  you  for  neglect  (or  for  re- 
fusal if  it  be  a  case  of  refusal,  or  for  rendering  a  willfully  false  or  fraud- 
ulent list  or  return  if  such  has  been  rendered)  to  make  and  render  a 
true  and  correct  return  of  your  gains,  profits,  or  income  for  the  year 
18—. 
Dated  at this day  of ,  18—. 


Collector  (or  Deputy  Collector),  District  of . 

The  party  who  serves  the  notice  should  make  a  sworn  return 
of  service  upon  the  back  of  the  copy  thereof,  which  return  may 
be  in  substance  as  follows  : 

I  certify  that  on  the day  of ,  18^,  I  gave  in  hand  to  the 

within  named ,  or  I  left  at  his  last  and  usual  place  of  abode, 

or  I  mailed  to  him  at  the  post-office  from  which  he  receives  his  mail,  an 
original  notice  of  which  the  within  is  a  true  copy. 


Subscribed  and  sworn  to  this day  of ,  18—,  before  me, 


The  copy,  with  return  of  service  thereon,  shall  be  filed  in  the 
office  of  the  collector  of  the  district  wherein  such  hearing  is  to 
be  had.  In  case  the  return  is  to  be  made  by  the  guardian,  trustee, 
executor,  or  administrator,  or  by  the  attorney,  agent,  or  partner 
of  a  non-resident  or  alien,  or  by  any  person  or  corporation  acting 
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in  any  other  fiduciary  capacity,  the  notice  should  be  served  upon 
him  (or  it)  instead  of  upon  his  (or  its),  ward  or  cestui  que  trust, 
and  there  may  be  a  change  in  the  phraseology  of  the  notice  and 
return  suited  to  the  circumstances  of  the  case. 

Any  person  or  corporation  in  his  behalf,  or  in  any  fiduciary 
capacity,  shall  be  permitted  to  declare  under  oath,  in  the  form 
and  manner  prescribed  in  the  afSdavit  designated  as  Affidavit 
No.  1,  on  Form  365,  that  he,  or  his  (or  its),  ward  or  beneficiary 
was  not  possessed  of  an  income  of  $4,000  liable  to  be  assessed  ac- 
cording to  the  provisions  of  said  act ;  or  may  declare  in  Affidavit 
No.  2,  on  said  form,  that  he,  or  his  (or  its),  ward  or  beneficiary 
has  been  assessed  and  has  paid  an  income  tax  elsewhere  in  the 
same  year  under  the  authority  of  the  United  States  upon  all  his 
(or  its)  income,  gains,  or  profits  for  which  he  (or  it)  is  liable  as 
such  fiduciary. 

If  the  coUector  or  deputy  collector  shall  be  satisfied  of  the  truth 
of  the  declaration,  such  person  or  ward  thereof  shall  be  exempt 
from  the  income  tax  in  said  district  for  that  year. 

In  cases  where  the  neglect  to  make  the  return  required  by  law 
is  occasioned  by  sickness,  or  iiecessary  absence  of  the  person  re- 
quired by  law  to  make  such  return  from  his  usual  place  of  abode, 
the  collector  may  allow  such  further  time  for  making  and  de- 
livering such  return  as  he  may  deem  necessary,  not  exceeding 
thirty  days.  Before  extending  the  time  for  making  and  deliver- 
ing such  return,  coUectors  should  be  informed  by  affidavit  of 
such  persons,  or  other  evidence,  that  the  failure  to  make  or  de- 
liver such  return  was  due  solely  to  one  or  both  of  the  causes 
above  mentioned. 

The  collector  of  internal  revenue  is  authorized  under  section 
3173,  Revised  Statutes,  as  amended  by  this  act,  to  issue  his  sum- 
mons in  case  of  refusal  or  neglect  to  make  the  returns,  or  in  case 
of  false  or  fraudulent  returns,  summoning  any  person  having 
possession,  custody,  or  care  of  books  of  accounts  containing  en- 
tries relating  to  the  business  of  the  person  refusing  to  make  such 
return  or  rendering  such  false  or  fraudulent  return,  to  appear 
before  him  and  to  produce  such  books  at  the  time  and  place  men- 
tioned in  the  summons,  and  to  give  testimony,  under  oath, 
respecting  all  sources  of  incomes  or  profits  of  such  person  refus- 
ing or  neglecting  to  make  the  said  return. 

The  manner  of  service  of  summons  is  set  forth  in  section  3174 
of  the  Revised  Statuets. 
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m. 

Corporations, 
tax  on  net  proms  or  incosfes  of  corporations. 

It  is  provided  by  section  32  of  said  act  that  *' there  shall  be 
assessed,  levied,  and  collected  annually  a  tax  of  two  per  centum 
on  the  net  profits  or  incomes  above  actual  operating  and  business 
expenses,  including  expenses  for  materials  purchased  for 
manufacture  or  bought  for  resale,  losses  and  interest  on  bonded 
and  other  indebtedness  of  all  banks,  banking  institutions,  trust 
companies,  savings  institutions,  fire,  marine,  life,  and  other 
insurance  companies,  railroad,  canal,  turnpike,  canal  naviga- 
tion, slack  water,  telephone,  telegraph,  express,  electric  light,  gas, 
water,  street  railway  companies,  and  all  other  corporations,  com- 
panies, or  associations  doing  business  for  profit  in  the  United 
States,  no  matter  how  created  and  organized." 

The  law  includes  all  corporations,  x^ompanies,  and  associations, 
both  resident  and  foreign,  doing  business  for  profit  in  the  United 
States,  except  only  such  corporations,  companies,  and  associa- 
tions as  are  specifically  enumerated  in  this  act  as  not  liable  to 
such  taxation. 

The  exemption  of  $4,000  allowed  by  law  to  individuals  does  not 
apply  to  corporations,  associations,  or  companies.  The  entire 
net  profits  or  incomes  of  such  organizations  doing  business  for 
profit  are  subject  to  an  annual  tax  of  two  per  cent. 

Partnerships,  as  such,  are  not  liable  to  taxation  of  firm  or 
paitnership  profits  or  income,  but  each  individual  member  of 
the  partnership  shall  include  his  share  of  the  partnership  profits, 
gains,  or  income,  in  his  individual  list,  where  he  is  required  by 
law  to  make  return  of  his  income  for  taxation. 

Non-resident  corporations  are  subject  to  the  same  laws  as  to 
taxation  as  resident  corporations,  and  the  collection  of  the  tax 
shall  be  made  in  the  same  manner  as  provided  for  coUection  of 
taxes  against  non-resident  persons.  In  computing  income  for 
taxation,  non-resident  corporations  shall  include  in  their  annual 
returns  the  entire  profits  or  income  of  such  corporations  derived 
from  aU  business  conducted  in  the  United  States,  deducting 
the  operating  and  business  expenses  incurred  in  conducting  such 
business. 
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ANNUAL    RETXTRNS   OF  CORPORATIONS. 

Under  the  provisions  of  section  35  of  said  act,  every  corpora- 
tion, company,  or  association  doing  business  for  profit,  shall 
make  and  render  to  the  coUector  of  its  collection  district  on  or 
before  the  first  Monday  of  March  in  each  year,  beginning  with 
the  year  1895,  a  full  return,  verified  by  oath  or  affirmation  of 
its  president  or  other  chief  officer,  in  such  form  as  the  Com- 
missioner of  Internal  Revenue  may  prescribe,  of  the  following 
matters  for  the  whole  calendar  year  last  preceding  the  date  of 
such  return : 

First.  The  gross  profits  of  such  corporation,  company,  or  as- 
sociation, from  all  kinds  of  business  of  every  name  and  nature. 

Second.  The  expenses  of  such  corporation,  company,  or  as- 
sociation, exclusive  of  interest,  annuities,  and  dividends. 

Third.  The  net  profits  of  such  corporation,  company,  or  asso- 
ciation, without  allowance  for  interest,  annuities,  or  dividends. 

Fourth.  The  amount  paid  on  account  of  interest,  annuities, 
and  dividends,  stated  separately. 

Fifth.  The  amount  paid  in  salaries  of  $4,000  or  less  to  each 
person  employed. 

Sixth.  The  amount  paid  in  salaries  of  more  than  $4,000  to 
each  person  employed,  and  the  name  and  address  of  each  of  such 
persons,  and  the  amount  paid  to  each. 

The  return  required  under  the  above-named  provisions  will  be 
made  on  Form  No.  366,  and  shall  be  verified  by  the  oath  or  affir- 
mation of  the  president,  cashier,  or  manager,  or  managing  agent 
of  the  corporation  making  said  return.  The  oath  or  affirmation 
required  shall  be  made  before  a  collector  or  deputy,  or  some 
officer  with  a  seal,  who  is  authorized  by  law  to  administer  oaths, 
and  said  return  shall  be  delivered  to  the  collector  or  deputy  col- 
lector of  internal  revenue  in  the  district  in  which  the  principal 
office  or  place  of  business  of  such  corporation  is  situated,  or 
mailed  to  the  collector  of  said  district  in  time  to  reach  him,  on  or 
before  the  first  Monday  of  March  in  each  year. 

The  first  return  made  by  corporations  under  the  provisions  of 
said  act  shall  be  computed  on  the  net  profits  or  income  of  the 
corporation  making  said  return,  received  in  the  year  1894,  from 
the  1st  day  of  January  to  the  31st  day  of  December,  both  days 
included. 

Operating  and  business  eocpenses  of  corporations. — In  the  prep- 
aration of  annual  returns  of    corporations  on  Form  366,  the 
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operating  and  business  expenses  to  be  deducted  from  the  gross 
receipts  from  all  sources  shall  include  : 

1.  Interest  paid  or  accrued  within  the  year  on  bonded  or  other 
indebtedness  of  such  corporation. 

2.  Losses  actually  sustained  during  the  year,  arising  from 
fires,  storms,  or  shipwreck  and  not  compensated  for  by  insur* 
ance  or  otherwise,  specifying  the  character  and  amount  of  each 
loss. 

3.  State,  county,  or  municipal  taxes  actually  paid  during  the 
year,  not  including  assessments  for  local  benefits. 

4.  Salaries,  compensation,  or  pay  of  officers  or  other  persons 
employed  during  the  year  and  actually  paid. 

5.  Rents  or  necessary  repairs,  but  not  including  any  amount 
used  for  construction,  enlargement,  or  betterment  of  plant. 

6.  Other  necessary  business  expenses,  not  above  enumerated, 
which  must  be  fully  set  forth  in  the  return,  designating  not  only 
the  amount  of  such  expenses,  but  the  purpose  for  which  each 
expenditure  was  made. 

Net  profits  of  corporations. — ^The  net  profits  or  income  of  all 
corporations,  companies,  or  associations  shall  include  : 

1.  The  amount  of  interest,  annuities,  dividends,  and  any  other 
sums  paid  to  stockholders  or  shareholders. 

2.  The  amount  of  undivided  profits  on  hand,  or  carried  to  the 
account  of  surplus  or  any  other  fund. 

3.  The  amount  used  for  construction. 

4.  The  amount  used  for  enlargement,  betterment,  or  permanent 
improvement  of  plant. 

5.  Any  and  all  expenditures  or  investments  paid  from  any  net 
annual  profits. 

The  net  annual  profits  of  corporations,  as  well  as  the  entire 
gross  receipts  thereof,  and  the  deductions  for  operating  and 
business  expenses,  shall  be  fully  extended  on  pages  2  and  3  of 
Form  No.  366,  as  in  said  form  provided,  and  all  questions  con- 
tained on  page  3  of  said  form  must  be  carefuUy  and  correctly 
answered,  and  verified  by  oath  of  the  president  or  other  chief 
officer  of  said  corporation. 

BOOKS  OF  CORPORATIONS. 

It  is  provided  in  said  act,  section  36,  that  '*•  it  shall  be  the  duty 
of  every  corporation,  company,  or  association,  doing  business  for 
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profit,  to  keep  full,  regular  and  accurate  books  of  account,  in 
which  all  transactions  shall  be  entered  from  day  to  day  in  regular 
order.  Whenever  the  collector  or  deputy  collector  of  the  district 
in  which  any  corporation,  company,  or  cissociation,  shall  be  assess- 
able, shall  believe  that  a  true  and  correct  return  of  the  income 
of  such  corporation,  company,  or  association  has  not  been  made, 
he  shall  make  an  affidavit  of  such  belief,  and  of  the  grounds  on 
which  it  is  founded,  and  file  the  same  with  the  Ck)mmis8ioner  of 
Internal  Bevenue;  and  if  said  Commissioner  shall,  on  examina- 
tion thereof,  and  after  full  hearing,  upon  notice  given  to  the 
parties,  conclude  there  is  good  grounds  for  such  belief,  he  shall 
issue  a  request  in  writing  to  such  corporation,  company,  or  asso- 
ciation to  permit  an  inspection  of  the  books  of  such  corporation, 
company,  or  association  to  be  made." 

''  If  such  corporation,  company,  or  association  shall  refuse  to 
comply  with  such  request,  then  the  collector  or  deputy  collector 
of  the  district  shall  make  from  such  information  as  he  can  obtain 
an  estimate  of  the  amount  of  such  income,  and  then  add  fifty 
per  centum  thereto,  which  said  assessment  so  made  shall  then  be 
the  lawful  assessment  of  such  income." 

The  books  required  by  this  section  shall  be  so  kept,  arranged, 
and  balanced  as  to  show  the  gross  receipts,  operating  or  business 
expenses,  and  net  profits  of  the  corporations,  cissociations,  or 
companies  for  each  calendar  year,  beginning  on  the  1st  day  of 
January,  and  ending  on  the  31st  day  of  December  of  said  year. 

When  such  corporation,  company,  or  association  refuses  to 
comply  with  the  request  issded  by  the  Commissioner  of  Internal 
Bevenue,  it  shall  be  the  duty  of  the  coUector  to  summon  the 
president,  or  other  officer  of  such  corporation,  company  or  asso- 
ciation, or  any  other  person  having  possession,  custody,  or  care 
of  the  books  of  said  corporation,  to  appear  before  him,  and  to 
produce  such  books,  at  the  time  and  place  named  in  the  summons, 
and  to  give  testimony,  and  answer  interrogatories  on  oath  respect- 
ing them  ;  and  from  the  information  thus  gained,  the  coUector 
may  make  the  statement  of  the  amount  of  such  income,  adding 
the  prescribed  penalty  thereto. 

PENALTY  FOR  FAILURE  OF  CORPORATION  TO  HAKE  ANNUAL  RETURN, 
AND  FOR  FALSE  OR  FRAUDULENT  RETURN. 

Under  the  provisions  of  section  32  of  said  act,  * '  if  the  president 
or  other  chief  officer  of  any  corporation,  company,  or  association, 
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and  in  case  of  any  foreign  corporation,  company,  or  association 
the  resident  manager  or  agent,  shall  neglect  or  refuse  to  file  with 
the  collector  of  internal  revenue  for  the  district  in  which  said 
corporation,  company,  or  association  shall  he  located  or  he  engaged 
in  business,  a  statement  verified  by  oath  or  affirmation,  in  such 
form  as  shall  be  prescribed  by  the  Commissioner  of  Internal 
Revenue,  with  the  approval  of  the  Secretary  of  the  Treasury, 
showing  the  amount  of  net  profits  or  income  received  by  such 
corporation,  company,  or  association  during  the  whole  calendar 
year  last  preceding  the  date  of  filing  said  statement,  the  corpora- 
tion, company,  or  association  making  default  shall  forfeit  as  a 
penalty  the  sum  of  one  thousand  dollars  and  two  per  centum  on 
the  amount  of  taxes  due  for  each  month  imtil  the  same  is  paid, 
the  payment  of  such  penalty  to  be  enforced  as  provided  for  in 
other  cases  of  neglect  or  refusal  to  make  return  of  taxes  under 
internal-revenue  laws." 

According  to  the  provisions  of  section  3176  of  the  Revised 
Statutes,  as  amended  by  said  act,  when  any  corporation,  com- 
pany, or  association  refuses  or  neglects  to  render  a  list  or  return, 
or  renders  a  false  or  fraudulent  return  or  list,  the  collector  or 
any  deputy  coUector  shall  make,  according  to  the  best  informa- 
tion which  he  can  obtain,  including  that  derived  from  the  evidence 
elicited  by  the  examination  of  the  collector,  and  on  his  own  view 
and  information,  such  list  or  return,  according  to  the  form  pre- 
scribed, of  the  income  liable  to  tax  of  such  corporation,  company, 
or  association,  and  the  Commissioner  of  Internal  Revenue  shall 
assess  all  income  tax,  and  in  case  of  any  return  of  a  false  or 
fraudulent  list  or  valuation  intentionally  he  shall  add  100  per 
cent,  to  such  tax ;  and  in  case  of  a  refusal  or  neglect,  except  in 
cases  of  sickness  or  absence,  to  make  a  list  or  return,  or  to  verify 
the  same  as  aforesaid,  he  shall  add  50  per  cent,  to  such  tax. 

The  penalties  herein  provided  shall  not  be  assessed  upon  any 
corporation,  company,  or  association  until  after  reasonable  notice 
of  the  time  and  place  of  hearing  has  been  given  to  the  president 
or  other  chief  officer  of  such  delinquent  corporation,  so  as  to  give 
said  corporation  an  opportunity  to  be  heard  by  its  officers  or 
agents. 

The  notice  herein  required  may  be  substantially  in  the  form 
prescribed  in  the  case  of  persons  for  similar  neglect  or  refusal, 
and  served,  returned,  and  filed  in  the  same  manner  as  in  such 
cases  of  personal  delinquency. 
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EZEaiFT  CORPORATIONS. 

By  the  terms  of  said  act,  nothing  therein  contained  shall  apply 
to— 

1.  States,  counties,  or  municipalities. 

2.  Corporations,  companies,  or  associations  organized  and  con- 
ducted solely  for  charitable,  religious,  or  educational  purposes, 
including  fraternal  beneficiary  societies,  orders,  or  associations 
operating  upon  the  lodge  system  and  providing  for  payment  of 
life,  sick,  and  other  behefits  to  the  members  of  such  societies, 
orders,  or  associations,  and  dependents  of  such  members. 

3.  The  stocks,  shares,  funds,  or  securities  held  by  any  fiduciary 
or  trustee  for  charitable,  religious,  and  educational  purposes. 

4.  Building  or  loan  associations  or  companies  which  make 
loans  only  to  their  shcu^holders. 

5.  Savings  banks  and  savings  institutions  or  other  societies 
which  shall : 

First.  Have  no  stockholders  or  members  except  depositors  and 
no  capital  except  deposits. 

Secondly.  Which  shall  not  receive  deposits  to  the  aggregate 
amount  in  any  one  year  of  more  than  $1,000  from  the  same  de- 
positor. 

Thirdly.  Which  shall  not  allow  an  accumulation  or  total  of 
deposits  by  any  one  depositor  exceeding  $10,000. 

Fourthly.  Which  shall  actually  divide  and  distribute  to  its 
depositors  ratable  to  deposits  all  their  earnings  over  the  necessary 
and  proper  expenses  of  such  banks  and  institutions  or  societies, 
except  such  as  shall  be  applied  to  surplus. 

Fifthly.  Which  shall  not  possess  in  any  form  a  surplus  fund 
exceeding  10  per  cent,  of  its  aggregate  deposits. 

6.  Such  savings  banks,  savings  institutions,  or  societies  com- 
posed of  members  who  do  not  participate  in  the  profits  thereof, 
and  which  pay  interest  or  dividends  only  to  their  depositors. 

7.  That  part  of  the  business  of  any  savings  bank,  institution, 
or  other  similar  association  having  a  capital  stock  that  is  con- 
ducted on  a  mutual  plan  solely  for  the  benefit  of  its  depositors 
on  such  plan,  and  which  shall  keep  its  accounts  of  its  business 
conducted  on  such  mutual  plan  separate  and  apart  from  its 
other  accounts. 

8.  Any  insurance  company  or  association  which  conducts  all 
its  business  solely  upon  the  mutual  plan,  and  only  for  the  benefit 
of  its  policy  holders  or  members,  and  having  no  capital  stock, 
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and  no  stock  or  shareholders,  and  holding  all  property  in  trust 
and  in  reserve  for  its  policy  holders  or  members. 

9.  That  part  of  the  business  of  any  insurance  company,  hav- 
ing a  capital  stock  and  stock  and  shareholders,  which  is  con- 
ducted on  the  mutual  plan,  separate  from  its  stock  plan  of  insiu*- 
ance  and  solely  for  the  benefit  of  the  policy  holders  and  mem- 
bers insured  on  such  mutual  plan,  and  holding  all  property  be- 
longing to  and  derived  from  said  mutual  part  of  its  business 
in  trust  and  reserve  for  the  benefit  of  its  policy  holders  and 
members  insured  on  such  mutual  plan. 

The  exemption  extended  in  the  above-named  provisions  to  cor- 
porations, companies,  or  associations,  is  intended  for  the  benefit 
of  the  depositors,  shareholders,  and  other  beneficiaries  of  such 
corporations,  companies,  or  associations.  The  corporations,  as 
such,  and  all  stockholders  therein  who  own  such  stock  ad  invest- 
ment for  capital  or  for  speculative  purposes,  are  not  the  intended 
beneficiaries  of  this  exemption. 

Collectors  should  carefully  examine  the  articles  of  association, 
or  charter,  and  business  methods  of  all  corporations  claiming 
exemption,  and  where  such  are  found  to  be  operating  upon  any 
plan  not  specifically  enumerated  in  the  law  extending  such 
exemption,  the  collector  will  proceed  to  make  return,  if  not 
made  by  such  corporation,  of  the  profits  and  income  of  such 
corporation,  and  to  enforce  the  collection  of  taxes  thereon,  as 
in  the  case  of  other  corporations. 

IV. 

Instructions  Relative  to  Computino  Incomes  for  Taxation. 

1.  The  income  tax  must  be  paid  to  the  collector  or  deputy 
collector  in  the  district  in  which  the  taxpayer's  annual  income 
list  is  returned. 

2.  Expenses  for  medical  attendance,  store  accounts,  famfly 
supplies,  wages  of  domestic  servants,  cost  of  board,  room,  or 
house  rent  for  family  or  personal  use,  are  not  expenses  that  can 
be  deducted  from  the  gross  profits  or  income  in  making  annual 
returns.  It  was  manifestly  the  legislative  intention  that  the 
$4,000  exempt  from  the  payment  of  the  income  tax  should  cover 
all  the  above  enumerated  expenses,  and  all  personal  expenses 
for  the  maintenance  of  the  family  and  household  of  the  tax- 
payer receiving  the  benefit  of  the  exemption. 
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8.  Only  one  deduction  of  $4,000  can  be  allowed  from  the  ag- 
gregate incomes  of  cdl  the  members  of  any  family  composed  of 
parents,  or  parent,  and  minor  children.  It  is  not  essential  that 
the  children  live  with  the  parents.  A  husband  and  wife  are  re- 
garded as  members  of  the  same  family,  though  living  separately, 
unless  separated  by  divorce  or  other  operation  of  law,  so  as  to 
break  up  the  family  relations.  Where  separate  wards  are  not 
comprised  in  one  family,  guardians  are  allowed  to  make  a  deduc- 
tion in  favor  of  each  and  every  ward.  The  parent,  as  natural 
guardian  for  a  minor  child,  is  required  to  make  return  for  him, 
but  where  any  other  guardian  or  trustee  has  been  appointed,  re- 
turn should  be  made  by  such  guardian  or  trustee.  If  the  minor 
has  no  guardian  or  trustee  he  should  make  return  himself.  If 
he  refuses  or  neglects  to  make  return,  the  same  must  be  made 
by  the  collector. 

4.  The  national.  State,  county,  school,  and  municipal  taxes  de- 
ductible from  incomes  comprise  such  internal-revenue  taxes  as 
have  not  been  included  in  the  expenses  of  the  business,  and  all 
such  State,  county,  school,  and  municipal  taxes  as  are  assessed 
ratably  upon  all  persons  liable  to  such  assessment ;  but  assess- 
ments made  upon  the  real  estate  of  a  particular  locality  on  ac- 
count of  street  impi*ovements,  sewerage,  street  grade,  or  other 
improvements  intended  to  benefit  the  peuiiicular  property  in- 
cluded in  said  locality,  are  not  considered  as  taxes  which  may  be 
deducted  from  incomes. 

5.  The  interest  on  all  bonds  of  the  United  States  shall  be  re- 
turned as  income  by  the  person,  corporation,  company,  or  asso- 
ciation owning  or  holding  such  bonds,  except  the  interest  on 
bonds  of  the  funded  loan  of  1891,  continued  at  2  per  cent.  ;  and 
the  bonds  of  the  4  per  cent,  fimded  loan  of  1907  ;  and  the  bonds  of 
the  5  per  cent,  funded  loans  of  1904,  all  of  which  are  by  the  law 
of  their  issuance  exempt,  both  as  to  principal  and  interest,  from 
all  Federal  taxation. 

6.  In  estimating  the  amount  of  taxable  income,  only  such 
losses  as  shall  have  been  actually  suffered,  and  the  amount  of 
which  has  been  definitely  ascertained  during  the  year  covered  by 
the  return,  can  be  deducted  from  the  gross  profits  for  that  year. 
No  deduction  will  be  allowed  for  any  losses  not  sp>ecifically  de- 
scribed and  set  forth  in  the  annual  return  of  the  person  or  corpo- 
ration claiming  the  deduction. 

7.  Non-residents  are  not  entitled  to  the  exemption  of  $4,000,  or 
to  any  exemption  whatever,  unless  they  make  out  their  annual 
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lists  and  returns,  duly  verified  by  oath  or  affirmation,  and  deliver 
the  same  to  the  collector  or  deputy  of  the  district  wherein  their 
property  or  business  from  which  income  is  derived  is  situated,  in 
the  time  prescribed  in  the  case  of  residents. 

8.  Persons  receiving  fees  or  emoluments  for  professional  or 
other  services,  as  in  the  case  of  physicians  or  lawyers,  should  in- 
clude all  actual  receipts  for  services  rendered  in  the  year  for 
which  return  is  made,  together  with  all  unpaid  accounts,  ehaii^ 
for  services,  or  contingent  income  due  for  that  year,  if  good  and 
collectible. 

9.  Costs  of  suits  and  other  legal  proceedings  arising  from 
ordinary  business  may  be  treated  as  other  expenses  of  such  busi- 
ness, and  may  be  deducted  from  the  gross  profits  thereof  for  the 
year  only  in  which  such  proceedings  were  had  and  determined. 

10.  The  annual  return  of  merchants  and  manufacturers  of  their 
gains,  profits,  or  income  should  cover  the  business  of  the  year  from 
the  Ist  day  of  January  to  the  31st  day  of  December  in  the  year 
for  which  return  is  made,  and  their  books  of  account,  stock  rec- 
ords, and  inventories  should  bo  kept  and  taken  at  such  time  and 
in  such  manner  as  to  clearly  show  the  gross  profits,  business  ex- 
penses, net  profits  or  income  for  the  year  ending  at  the  close  of 
business  hours  on  the  31st  day  of  December. 

11.  The  interest  accrued  during  the  year  on  notes,  bonds,  or 
other  evidences  of  indebtedness,  if  good  and  collectible  at  the  end 
of  the  year,  should  be  returned  as  income,  whether  actually 
collected  or  not.  Dividends  and  interest  payable  in  1894  should 
be  returned  as  income  for  that  year,  no  matter  when  declared. 

12.  Debts  which  were  contracted  during  the  year  1894,  but 
found  in  said  year  to  be  absolutely  worthless,  may  be  deducted 
from  the  income  of  the  creditor  in  his  annual  return  for  said 
year,  but  such  debts  cannot  be  considered  or  returned  as  worth- 
less until  after  legal  proceedings  to  recover  the  same  have  proved 
fruitless,  or  it  clearly  appears  that  the  debtor  is  insolvent,  and 
that  proceedings  to  collect  the  debt  would  avail  nothing.  In 
making  the  deduction  for  worthless  debts,  the  person  claiming 
the  same  must  set  forth  in  his  return  that  the  facts  as  above 
stated  exist  in  connection  with  the  debt  returned  as  worthless. 
No  debts  contracted  prior  to  the  year  for  which  return  is  made 
can  be  deducted. 

13.  No  deduction  can  be  made  because  of  the  diminished  value, 
actual  or  estimated,  of  real  estate,  nor  of  stocks,  bonds,  or  other 
personal  property,  while  owned  by  the  person  making  the  return; 


Income  Tax.  498 

nor  for  estimated  depreciation  of  mines  by  the  process  of  mining 
or  otherwise.  Bent  from  mines,  or  royalty  thereon,  is  income, 
and  should  be  included  in  annual  returns. 

14.  Collectors  should  distribute,  by  mail  or  otherwise,  blank 
Forms  365  to  all  persons  in  their  respective  districts  having  an 
annual  income  of  more  than  $3,500,  and  to  persons  whose  incomes 
may  be  supposed  to  reach  more  than  said  amount,  and  blank 
Forms  366  to  all  corporations  doing  business  within  their  re- 
spective districts,  as  early  as  practicable  after  the  1st  day  of 
January  in  each  year;  but  the  failure  of  persons  or  corporations 
to  receive  such  blanks,  or  the  failure  to  receive  any  notice  that 
such  returns  should  be  made,  or  that  any  act  enjoined  by  law 
should  be  complied  with,  cannot  be  deemed  a  valid  excuse  for 
not  making  such  return,  or  not  complying  with  the  provisions  of 
law  in  the  time  and  manner  prescribed,  and  will  not  prevent  or 
reduce  the  penalties  imposed  by  law  for  such  failure  or  neglect. 
Persons  or  corporations  not  supplied  with  blank  forms  for  annual 
returns  should  apply  for  them  to  the  collector. 

V. 

Tax  on  Salaries  of  Qovbrnxent  Officers  and  Employes. 

Section  33  of  the  said  act  provides  '^  That  there  shall  be  levied, 
collected,  and  paid  on  all  salaries  of  officers,  or  payments  for 
services  to  persons  in  the  civil,  military,  naval,  or  other  employ- 
ment or  service  of  the  United  States,  including  Senators  and  Rep- 
resentatives and  Delegates  in  Congress,  when  exceeding  the  rate 
of  four  thousand  doUars  per  annum,  a  tax  of  two  per  centum  on 
the  excess  above  the  said  four  thousand  dollars:  Provided,  That 
salaries  due  to  State,  county,  or  municipal  officers  shall  be  ex- 
empt from  the  income  tax  herein  levied." 

Where  the  salary  or  compensation  x)aid  to  any  person  in  the 
service  of  the  United  states  does  not  exceed  the  rate  of  $4,000  per 
annum,  or  does  not  reach  that  sum  in  the  calendar  year,  or  is  paid 
in  fees,  or  is  uncertain  or  irregular  in  amount  or  in  the  time  dur- 
ing which  the  same  was  earned  or  has  accrued,  such  salary  or 
compensation  shall  be  included  in  estimating  the  annual  gains  or 
income  of  the  person  to  whom  the  same  was  paid,  and  shall  be 
entered  on  his  annual  return  (Form  No.  365)  to  the  coUector  with 
his  other  sources  of  income. 

All  salaries  or  compensation  paid  to  officers  or  persons  in  the 
employ  of  the  Government  of  the  United  States  in  and  for  the 
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calendar  year  1894  shall  be  included  in  the  annual  returnfl  to 
coUectors,  on  Form  365,  of  such  officers  and  persons,  in  state- 
ments of  gains,  profits,  and  incomes  subject  to  income  tax  for 
that  year. 

All  salaries  paid  by  States,  coimties,  or  municipalities  to  their 
public  officers,  whether  paid  in  fixed  amounts  or  by  fees,  are  wholly 
exempt  from  income  tax,  and  should  not  be  included  in  the 
annual  list  or  return  of  any  person. 

DUTIES  OF  DISBUBSING  OFFICERS. 

**It  shall  be  the  duty  of  all  paymasters  and  all  disbursing 
officers  under  the  Gk)vemment  of  the  United  States,  or  persons  in 
the  employ  thereof,  when  making  any  payment  to  any  officers  or 
persons  as  aforesaid,  whose  compensation  is  determined  by  a  fixed 
salary,  or  upon  settling  or  adjusting  the  accounts  of  such  officers 
or  persons,  to  deduct  and  withhold  the  aforesaid  tax  of  2  per  cent. ; 
and  the  pay  roll,  receipts,  or  account  of  officers  or  persons  pay- 
ing such  tax  as  aforesaid  shall  be  made  to  exhibit  the  fact  of  such 
payment.'' 

No  deduction  for  tax  will  be  made  by  paymasters  or  disbursing 
officers,  in  the  payment  of  the  salary  of  any  officer  or  person  in 
the  employment  of  the  United  States  Government,  where  the 
comx)ensation  of  such  officer  or  person  is  not  by  a  fixed  salary 
exceeding  $4,000  per  annum. 

Paymasters  and  disbursing  officers  will  deduct  and  withhold  a 
tax  of  2  per  cent,  from  all  salaries  and  payments  of  every  kind 
made  in  money  to  officers  or  other  persons  in  the  civil,  military, 
naval,  and  any  other  employment  in  the  service  of  the  United 
States,  including  Senators  and  Representatives  and  Delegates  in 
Congress,  upon  the  excess  of  such  salaries  over  the  rate  of  $4,000 
per  annum. 

Paymasters  and  disbursing  officers  of  the  Gk>vemment  will 
make  no  deduction  for  taxes  from  the  salary  or  pay  of  any  officer 
or  person  in  the  employ  of  the  United  States  for  the  year  1895,  or 
thereafter,  until  the  amount  paid  to  any  such  officer  or  Govern- 
ment employe  on  account  of  such  salary  or  employment  has 
reached,  in  the  aggregate  for  that  calendar  year,  the  sum  of 
$4,000 ;  when,  from  the  first  payment  on  the  excess  of  said  amount 
or  any  part  thereof,  the  paymaster  or  disbursing  officer  making 
the  payment  shall  deduct  and  withhold  the  tax  of  2  per  cent,  on 
the  entire  amount  of  said  excess  of  salary  or  compensation  pay- 
able to  such  officer  or  employe  for  said  year.    The  excess  upon 
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which  the  tax  of  2  per  cent,  is  payable  shall  be  ascertained  by 
deducting  the  sum  of  |4,000  from  the  fixed  annual  salary  or 
compensation. 

The  disbursing  officer  shall,  when  required,  give  to  each  person 
from  whom  the  tax  aforesaid  is  withheld  a  receipt  in  full  for  the 
amount  withheld  by  him. 

The  amount  withheld  as  aforesaid  shall  be  paid  by  the  disburse 
ing  officer  withholding  the  same,  within  thirty  days  after  the 
receipt  thereof,  to  the  coUector  or  deputy  collector  of  internal 
revenue  for  the  district  in  which  such  disbursing  officer  resides 
or  in  which  such  salary  is  paid  or  payable,  and  the  collector  shall 
receipt  him  therefor,  and  such  receipt  shall  be  sufficient  evidence 
to  the  accounting  officers  of  the  Treasury  Department  when 
auditing  the  accounts  of  paymasters  or  disbursing  officers,  or  any 
officer  withholding  his  salary  for  moneys  received  by  him,  or 
when  settling  or  adjusting  the  accounts  of  any  such  officer,  that 
said  taxes  have  been  deducted  and  paid  over  to  the  officer  of  the 
United  States  authorized  to  receive  the  same. 

All  paymasters  and  disbursing  officers  of  the  United  States 
Gk)vemment  who  shall  withhold  the  tax  aforesaid  from  the  salary 
or  compensation  of  any  officer  or  employe  of  the  Grovemment 
shall,  on  the  1st  day  of  each  month,  render  a  true  statement  of 
the  amount  of  such  tax,  with  the  names  and  official  designations 
of  the  persons  paying  the  same,  and  the  amount  paid  by  each  in 
the  preceding  month,  to  the  Ck)mmissioner  of  Internal  Revenue. 
Such  statement  shall  be  signed  by  the  officer  rendering  the  same, 
and  be  verified  by  his  oath  or  affirmation  to  the  effect  that  the 
same  is  a  true  and  correct  statement  of  all  the  taxes  withheld  by 
him  for  the  preceding  month,  with  the  names  and  official  desig- 
nations of  all  the  persons  from  whom  said  tax  was  withheld,  and 
that  said  tax  has  been  paid  by  him  to  a  collector  or  deputy  col- 
lector of  internal  revenue,  giving  the  name  of  said  collector  or 
deputy  and  the  district  in  which  such  payment  was  made. 

VI. 
Appeals  Allowed  in  Certain  Cases. 

Under  the  provisions  of  section  29  of  said  act,  any  person,  cor- 
poration, company,  or  association  feeling  aggrieved  by  the  decis- 
ion of  the  deputy  collector,  in  cases  where  he  has  increased  the 
list  or  return  of  such  person,  corporation,  company,  or  associa- 
tion, or  has  refused  to  accept  the  declaration  of  any  person,  cor- 
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poration,  company,  or  association  that  he,  or  it,  has  been  assessed 
and  has  paid  an  income  tax  elsewhere  in  the  same  year,  or  that 
he,  or  it,  or  any  ward,  had  not  a  taxable  income  for  said  year; 
or  where  any  deputy  collector  has  made  the  annual  list  or  return 
for  such  person,  corporation,  company,  or  association,  and  has 
added  the  penalty  prescribed  by  law  thereto,  may  appeal  to  the 
collector  of  the  district,  and  his  decision  thereon,  unless  reversed 
by  the  Commissioner  of  Internal  Revenue,  shall  be  final. 

This  appeal  must  be  claimed  of  the  deputy  coUector  by  giving 
him  notice  thereof  within  five  days  after  his  decision  is  rendered, 
and  a  written  statement  of  the  grounds  of  appeal,  verified  by 
oath  of  the  appellant,  must  be  filed  with  the  collector  to  whom 
such  appeal  is  taken  within  ten  days  of  the  time  it  was  claimed, 
unless  special  reasons  made  under  oath  are  shown,  where  such 
statement  could  not  have  been  filed  in  that  time.  Of  the  suffi- 
ciency of  these  reasons  the  collector  is  to  be  the  judge. 

Whenever  such  valid  reasons  exist,  the  wntten  statement 
herein  required  must  be  filed  at  the  earliest  practicable  time, 
not  exceeding  thirty  days  from  the  decision  of  the  deputy  col- 
lector. 

If  any  person,  corporation,  company,  or  association  is  dis- 
satisfied with  the  decision  of  the  collector,  he  or  it  may  submit 
the  case  with  all  the  papers  to  the  Ck)mmissioner  of  Internal 
Revenue  for  his  decision,  and  may  furnish  the  testimony  of 
witnesses  to  prove  any  relevant  facts,  having  served  notice  to 
that  effect  upon  the  Commissioner  of  Internal  Revenue. 

In  such  cases  the  appellant  shall  serve  the  notice  of  appeal 
upon  the  collector  who  rendered  the  decision  and  forward  a  copy 
of  such  notice  with  the  certificate  of  service  thereof  to  the  Com- 
missioner of  Internal  Revenue  within  five  days  from  the  date  of 
such  decision. 

It  shall  be  the  duty  of  the  collector,  upon  receiving  the  notice 
herein  prescribed,  to  forward  within  five  days  thereafter  all 
returns  and  other  papers  connected  with  said  case  to  the  Com- 
missioner of  Internal  Revenue. 

The  notice  to  take  depositions,  required  by  said  act  to  be  served 
upon  the  Commissioner  of  Internal  Revenue,  shall  accompany 
the  notice  of  appeal,  and  shall  state  the  time  and  place  at  which, 
and  the  officer  before  whom  the  testimony  will  be  taken,  the 
name,  age,  residence,  and  business  of  the  proposed  witness,  with 
the  questions  to  be  propounded  to  the  witness,  or  a  brief  state- 
ment of  the  substance  of  the  testimony  he  is  expected  to  give. 
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The  Government,  by  the  collector  or  any  other  officer  or  person 
designated  by  the  Commissioner  of  Internal  Revenue,  may,  at 
the  same  time  and  place,  take  testimony  to  rebut  the  testimony 
of  the  witnesses  examined  by  the  appellant.  The  notice  to  take 
testimony  shall  be  delivered  or  mailed  to  the  Ck)mmissioner  of 
Internal  Revenue  a  sufficient  number  of  days  previous  to  the 
date  fixed  for  taking  the  deposition  to  allow  him,  after  its  receipt, 
at  least  five  days,  exclusive  of  the  period  required  for  mail  com- 
munication with  the  place  at  which  the  testimony  is  to  be  taken, 
in  which  to  give,  should  he  so  desire,  instructions  as  to  the  cross- 
examination  of  the  proposed  witnesses. 

The  testimony  or  deposition  shall  be  taken  before  a  collector  or 
deputy  collector  of  internal  revenue,  unless  it  clearly  appears 
from  the  statement  of  the  appellant,  imder  oath,  that  it  is  not 
practicable  to  take  the  same  before  such  officer,  and  reasonable 
notice  shall  be  given  to  such  collector  or  deputy  coUector,  of  the 
time  and  place  fixed  for  taking  the  deposition  or  testimony. 
The  deposition  or  testimony  aforesaid  shall  be  securely  sealed  by 
the  officer  taking  the  scune,  and  forwarded  by  mail  to  the  Com- 
missioner of  Internal  Revenue  within  five  days  after  the  close 
of  the  taking  of  such  testimony  or  deposition. 

VII. 

Penalty  for  Making  K^nown  the  Amount  or  Source  of 

Incx>me. 

Sectioh  3167  of  the  Revised  Statutes  as  amended  by  this  act, 
provides  that  ''it  shall  be  unlawful  for  any  coUector,  deputy 
collector,  agent,  or  other  officer  or  employe  of  the  United  States, 
to  divulge  or  make  known  in  any  manner  whatever  not  provided 
by  law  to  any  person  the  amount  or  source  of  income,  profits, 
losses,  expenditures,  or  any  particular  thereof  set  forth  or  dis- 
closed in  any  income  return  by  any  person  or  corporation,  or  to 
permit  any  income  return  or  copy  thereof,  or  any  book  contain- 
ing any  absti*act  or  particulars  thereof  to  be  seen  or  examined 
by  any  person  except  as  provided  by  law. 

''  It  shall  be  unlawful  for  any  person  to  print  or  publish  in  any 
manner  whatever  not  provided  by  law,  any  income  return,  or 
any  part  thereof,  or  the  amount  or  sources  of  income,  profits, 
losses,  or  expenditures  appearing  in  any  income  return. 

''  Any  offense  against  the  foregoing  provisions  shall  be  a  mis- 
32 
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demeanor  and  be  punished  by  a  fine  not  exceeding  one  thousand 
dollars,  or  by  imprisonment  not  exceeding  one  year,  or  both,  at 
the  discretion  of  the  court ;  and  if  the  offender  be  an  officer  or 
employe  of  the  United  States,  he  shall  be  dismissed  from  office, 
and  be  incapable  thereafter  of  holding  any  office  under  the  Qov- 
emment." 

Ck)llectors  are  directed  to  call  the  attention  of  all  officers  and 
employes  in  their  respective  offices  to  this  provision  of  the  law, 
and  to  see  that  the  same  is  carefully  observed  and  rigidly  en- 
forced. 


vin. 


Taxes  Due  and  Payable  on  or  Before  July  1,  in  each  Year. 

Section  30  of  said  act  provides  that  ^*  taxes  on  incomes  herein 
imposed  shall  be  due  and  payable  on  or  before  the  first  day  of 
July  in  each  year,  and  on  any  sum  or  sums  cmnually  due  and 
unpaid  after  the  first  day  of  July  as  aforesaid,  and  for  ten  days 
after  notice  and  demand  thereof  by  the  collector,  there  shall  be 
levied  in  addition  thereto  a  sum  of  five  per  centum  on  the 
amount  of  taxes  unpaid,  and  interest  at  the  rate  of  one  per 
centum  per  month  on  said  tax  from  the  time  the  same  becomes 
due  as  a  penalty,  except  on  the  estates  of  deceased,  insane,  or 
insolvent  persons." 

The  notice  and  demand  above  mentioned  will  be  given  by  the 
collector  on  Form  17,  and  the  collector  will  observe  care  in  serving 
all  notices  under  the  provisions  of  this  act,  that  the  lien  may  be 
perfected  against  the  party  liable,  with  interest,  penalties,  and 
costs,  as  provided  by  section  3186  of  the  Revised  Statutes,  as 
amended.  The  service  of  notice  on  the  taxpayer,  if  not  present, 
may  be  made  by  leaving  the  same  at  his  residence  or  place  of  busi- 
ness with  some  person  of  suitable  age  or  discretion,  or  by  mailing, 
in  which  last  case  the  service  will  be  held  to  have  been  made  on 
the  day  when  the  notice  would  have  reached  the  taxpayer  in  due 
coui-se  of  mail. 

The  payment  of  all  taxes  on  gains,  profits,  or  incomes  for  per- 
sons or  corporations,  when  delinquent,  will  be  enforced  as  in  the 
case  of  the  enforcement  and  collection  of  other  taxes  under  the 
internal-revenue  laws  of  the  United  States.  (See  sees.  3187  to 
3219,  Revised  Statutes.) 


Income  Tax.  499 

RECEIPTS  TO  BE  QTVES   BT  THE  COLLECTOR. 

It  is  made  the  duty,  under  section  37  of  this  act,  of  every 
collector  of  internal  revenue  to  whom  any  payment  of  income 
taxes  is  made  to  give  the  person  making  such  payments  a  full 
written  or  printed  receipt,  expressing  the  amount  paid  and  the 
particular  account  for  which  such  payment  was  made.  The 
receipt  herein  provided  for  shall  be  given  on  Form  No.  1,  Revised. 

(Collectors  should  set  apart  separate  books  of  Form  No.  1  for 
receipts  for  income  taxes,  that  the  stubs  of  said  books  when  for- 
warded to  the  Commissioner  of  Internal  Revenue  may  refer  only 
to  receipts  given  for  this  character  of  taxes. 

Whenever  payment  of  taxes  is  made  such  collector  shall,  if 
required,  give  a  separate  receipt  for  each  tax  paid  by  any  debtor 
on  account  of  payments  made  to  or  to  be  made  by  him  to  separate 
creditors,  in  such  form  that  such  debtor  can  conveniently  produce 
the  same  separately  to  his  several  creditors  in  satisfaction  of  their 
respective  demands  to  the  amounts  specified  in  such  receipts. 

Separate  receipts  may  be  given  to  guardians,  trustees,  agents, 
or  other  persons  acting  in  any  fiduciary  capacity,  for  each  of  the 
wards,  principals,  or  beneficiaries  for  which  such  guardian  or 
other  person  may  be  acting. 

IX. 

Instructions  Relative  to  Assessment  Lists,  Form  367. 

On  or  before  the  15th  day  of  March  in  each  year,  the  collector 
will  prepare  an  assessment  list  for  his  entire  district  covering  all 
income  taxes  for  the  next  preceding  calendar  year.  This  list  will 
be  on  Form  367,  and  in  triplicate,  and  will  be  in  pamphlet  form, 
as  in  the  case  of  lists  on  Forms  23  A  and  23  B. 

He  will  first  enter  the  names  of  all  persons  liable  to  an  income 
tax  for  the  year,  and  will  then  enter  the  names  of  all  corpora- 
tions, companies,  and  associations  so  liable,  all  in  alphabetical 
order,  space  being  left  after  each  group  of  names  commencing 
with  a  certain  letter  for  entering  the  names  of  other  persons  or 
corporations,  as  the  case  may  be,  whose  returns  may  be  expected 
before  the  list  is  forwarded  as  hereinafter  provided. 

The  collector  will  enter  the  amounts  returned  on  Forms  365  and 
366  to  his  deputies  as  well  as  those  made  directly  to  himself,  and 
all  income  taxes  ascertained  otherwise.  In  each  case  every  fact 
necessary  to  enable  the  (Commissioner  to  assess  and  determine 
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the  amount  to  be  collected  should  be  specified  in  the  proper 
columns,  including  columns  9  and  10,  and  in  the  space  headed 
''  Remarks  by  the  collector." 

Each  triplicate  list  will  be  a  counterpart  of  the  other  two,  ex- 
cept that  the  collector  will  mark  across  the  top  of  one,  in  red  ink, 
the  word  '*  Original,"  across  the  top  of  another  the  word  *'  Du- 
plicate," and  across  the  top  of  the  third  the  word  *'  Triplicate." 

Before  sending  the  list  to  the  Commissioner,  the  collector  will 
make  the  entries  on  Form  367  in  columns  2,  3,  4,  5,  6,  7,  8,  9,  and 
10,  and  in  case  the  tax  to  be  assessed  is  paid  before  the  list  is 
sent,  in  columns  16  and  17,  as  follows  : 

(1)  Care  should  be  taken  that  entries  made  on  any  one  line  of 
the  original  should  be  made  on  the  corresponding  line  of  the 
duplicate  and  triplicate. 

(2)  The  collector  will  enter  in  colmnn  2  the  names  of  all  perscms, 
corporations,  companies,  and  associations  in  his  district  liable  to 
assessment  of  an  income  tax,  including  those  liable  to  the  penalty 
of  50  per  cent,  for  nelglect  to  make  return  in  due  time,  or  of  100 
per  cent,  for  making  a  false  or  fraudulent  return. 

(3)  In  giving  the  post-office  address  it  is  not  necessary  to  state 
the  county  or  township,  but  merely  the  post-office  as  found  in  the 
post-office  directory,  except  in  case  the  collection  district  is  com- 
prised, wholly  or  in  part,  within  the  limits  of  a  city,  when  the 

•  street  and  number  will  be  given  in  lieu  of,  or  with,  the  post- 
office  address. 

(4)  The  calendar  year  1894,  or  as  the  case  may  be  for  which  the 
return  is  made,  will  be  stated  in  figures  in  column  4.  In  order,  how- 
ever, that  the  character  of  the  return  may  be  more  clearly  identi- 
fied, the  collector  will  write  in  red  ink  across  the  top  of  the  page 
upon  which  he  begins  the  list  of  taxpayers  who  return  on  Form 
365  the  words  '*  Personal  income  taxes,"  and  also  in  red  ink  across 
the  top  of  the  page  on  which  he  begins  the  list  of  those  who  make 
returns  on  Form  366  the  words  **  Income  taxes  of  corporations, 
associations,  and  companies." 

(5)  In  column  5  will  be  shown  the  gross  amount  of  the  income 
for  the  year  as  shown  by  Forms  365  or  366,  or,  in  the  absence  of 
these  returns,  as  ascertained  in  the  manner  provided  by  law  and 
the  regulations  of  this  Department. 

(6)  In  column  6  will  be  stated  the  aggregate  of  the  deductions 
from  the  gross  income  authorized  by  law,  and  as  set  forth  in  the 
returns.  Forms  365  and  366. 

(7)  In  column  7  will  be  stated  the  net  income  for  the  year  ;  that 


Income  Tax.  501 

is  to  say,  the  taxable  income  which  is  ascertained  by  taking  the 
amounts  reported  in  column  6  from  the  amounts  reported  in 
column  5. 

(8)  In  column  8  will  be  entered  the  amount  of  tax  at  2  per  cent, 
computed  on  the  net  income  reported  in  column  7. 

(9)  In  column  9  the  collector  will  state  the  date  of  the  return 
on  Form  365  or  366,  as  the  case  may  be,  and  whether  true  or  false. 
He  may  use  the  letter  *'  T  "  to  indicate  that  the  return  is  true, 
and  the  letter  ''  F  "  that  it  is  false. 

If  the  return  is  false,  he  will  also  state  in  what  its  falsity  con- 
sists. As  the  assessment  of  the  penalty  of  100  per  cent,  added  to 
the  amount  of  the  tax  ascertained  to  be  due  is  to  be  made  in  all 
cases  of  a  willfully  false  or  fraudulent  list  or  return,  it  is  neces- 
sary that  the  Commissioner  should  be  correctly  informed  on  this 
point. 

If  the  return  is  received  after  the  first  Monday  in  March  the 
collector  will  state  whether  he  has  allowed  further  time  on  ac- 
count of  sickness  or  absence,  and  if  so,  for  how  many  days,  and 
whether  for  sickness  or  for  absence. 

Letters  containing  explanations  concerning  items  reported  for 
assessment  should  be  inclosed  with  the  list  on  which  the  items 
are  reported,  and  reference  should  be  made  to  such  letters  under 
the  heading  **  Remarks  by  collectors  ;  "  otherwise  the  explana- 
tions may  not  be  received  until  after  the  list  is  made  up  and  the 
'*  Original "  forward^  to  the  collector. 

The  three  copies  of  Form  367,  prepared  as  above  stated,  will  be 
disposed  of  as  follows  :  Two  copies,  the  ** Original"  and  **  Dup- 
licate," will,  on  or  before  April  15  following,  be  sent  to  the  Com- 
missioner of  Internal  Revenue  with  the  returns  on  Forms  365 
and  366  received  by  the  collector  from  each  person,  corporation, 
and  company  reported  on  the  list.  The  other  copy  of  the  list, 
the  **  Triplicate,"  will  be  filed  in  the  office  of  the  collector. 

On  the  first  day  of  May  following,  and  on  the  first  day  of 
every  succeeding  month,  the  collector  will  forward  a  list  on 
Form  368  of  all  delinquent  income  taxpayers  against  whom 
liability  to  tax  is  determined  subsequently  to  the  forwarding 
of  the  next  preceding  list,  as  also  additional  ascertained  liabilities 
against  those  who  may  have  been  reported  on  any  previous  list. 

The  lists  forwarded  on  the  15th  day  of  April  each  year  will  be 
known  as  Annual  Lists,  and  will  contain  the  names  only  of 
those  persons,  corporations,  companies,  and  associations  liable  to 
income  tax  for  the  calendar  year  next  preceding.    The  Annual 
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List  to  be  forwarded  April  15,  1895,  will  be  designated  as  '*  The 
income-tax  list  for  1894  for  the  district  of  Alabama/^  or  for  any 
other  district,  as  the  case  may  be,  the  list  to  be  forwarded  April 
15,  1896,  to  be  for  1895,  and  so  on. 

The  Commissioner  will,  immediately  upon  receipt  of  the  lists 
on  Form  367  from  the  collector,  inquire,  determine,  assess  and 
enter  in  columns  11,  12,  13  and  14  thereof,  the  amounts  ascer- 
tained to  be  assessable,  including  the  amounts  returned  by  the 
collector,  if  found  correct.  He  will  then  enter  the  total  of  column 
14  of  the  list  for  each  district,  respectively,  at  the  foot  of  column 
10  of  the  proper  list  on  Form  23,  specifying  on  the  same  line  the 
list  on  Form  367,  from  which  the  amount  is  transferred^  the 
amount  so  entered  to  be  included  in  the  receipt,  Form  23^,  for 
the  list  to  which  the  transfer  is  made. 

It  is  intended  that  the  amounts  on  the  income-tax  list  for  1894 
shall  be  included  in  the  receipt.  Form  23i,  for  the  month  of  May, 
1895,  which  will  be  forwarded  to  the  collector  about  June  15, 
1895,  and  that  the  receipts,  including  the  amounts  assessed  on 
the  monthly  lists  on  Form  368,  will  be  forwarded  with  the  lists. 
Forms  23  and  368,  monthly,  as  heretofore  in  the  case  of  Form  23. 

MONTHLY  REPORT  OF  ASSESSED  INCOUE  TAXIBB  ON  FORM  368. 

E^ch  collector  who  receives  a  list  on  Form  367  will  make  a  re- 
port thereof  monthly  until  the  assessment  is  disposed  of  by  pay- 
ment or  abatement ;  such  report  to  be  made  on  Form  368,  in  ac- 
cordance with  the  instructions  printed  on  said  form. 

Jos.  S.  Miller, 
Commiaaioner  of  Internal  Revenue. 

Approved  : 

J.  G.  Carlisle, 

Secretary  of  the  Treasury, 
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SUPREME  CX)URT  OP  THE   DISTRICT  OF  CX)LUMBIA. 

In  Equity. 

January  2Sd,  1895. 
MooRR  V.  Miller,  Commissioner  of  Internal  Revenue. 

The  sections  of  the  act  entitled  *'  An  Act  to  Reduce  Taxation,  to  Provide 
Revenue  for  the  Government  and  other  purposes,'^  passed  by  the  Fifty- 
third  Congress,  which  provide  for  the  taxation  of  incomes,  are  not  un- 
constitutional. 

Under  the  decisions  of  the  Supreme  Court  of  the  United  States  in  Springer 
r.  U.  S.  (102  U.  S.  586),  and  Pacific  Insurance  Co.  v,  Soule  (7  Wallace, 
446),  an  income  tax  is  not  a  direct  tax,  and  the  law  above  referred  to  is 
not  invalid  because  not  providing  for  an  apportionment  of  the  tax  among 
the  several  states. 

A  tax  law  is  not  unconstitutional  because  it  may  entail  duplicate  taxation. 
The  fact  that  for  a  portion  of  the  period  covered  by  the  law  in  question 
taxation  may  be  exacted  both  from  certain  corporations  upon  their  net 
profits  and  from  individuals  upon  the  same  net  profits  received  by  them 
as  dividends,  will  not  invalidate  such  law. 

Section  8  of  article  1  of  the  Federal  Constitution,  requiring  that  **  all  duties, 
imports  and  excises  shall  be  uniform  throughout  the  United  States,^*  is 
not  infringed  by  the  exemption  from  taxation  of  all  incomes  not  ex- 
ceeding $4,000.  The  uniformity  so  prescribed  by  the  Constitution  has 
reference  to  the  various  localities  in  which  a  tax  is  intended  to  operate. 

Congress  may  rightfully  subject  alien  residents  to  the  same  taxation  as  citi- 
zens. Even  if  the  taxation  of  the  incomes  of  alien  residents  were  objec- 
tionable, such  feature  would  not  constitute  a  personal  grievance  en- 
titling, or  tending  to  entitle,  a  resident  citizen  to  an  injunction  against 
the  enforcement  of  the  law  as  against  him. 

It  seems  that  the  law  in  question  does  not  include  the  incomes  of  corpora- 
tions, which,  although  carried  on  for  profit,  are  created,  owned  and 
operated  by  the  several  states  as  instrumentalities  and  agencies  of 
Government.  Even  if  such  incomes  were  included,  no  valid  ground  for 
injunctive  relief  would  thereby  be  afforded  to  a  person  not  a  shareholder 
or  otherwise  interested  in  any  such  corporation. 

Congress  may  legally  provide  for  the  taxation  of  incomes  of  a  period  anterior 
to  the  passage  of  the  law. 

A  party,  making  an  involuntary  pa3rment  under  protest  to  a  tax  collector 
having  no  right  to  demand  it,  may  recover  the  same  back,  and  the  party 
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receiving  it  cannot  escape  responsibility  by  having  paid  it  over  to  the 
Government. 

Relief  by  injunction  would  not  be  justified  in  the  present  case  on  the  ground 
of  preventing  multiplicity  of  suits. 

Section  3224  U.  S.  Revised  Statutes  precludes  the  courts  from  issuing  an  in- 
junction to  restrain  the  assessment  or  collection  of  any  tax,  including  an 
income  tax. 

The  bill  was  filed  in  this  court  on  the  22d  of  December,  1894. 

The  complainant,  claiming  to  be  a  citizen  of  the  United  States 
and  resident  of  New  York  City,  alleges  he  is  a  shareholder  in 
divers  corporations  organized  and  doing  business  in  the  United 
States,  paying  dividends  from  their  net  earnings  to  the  com- 
plainant and  to  their  other  stockholders,  from  which  net  earn- 
ings divers  simis  of  money  will  be  paid  to  the  complainant  as 
such  dividends  during  the  year  ending  December  31st,  1894. 
That,  in  addition  to  such  dividends,  he  has  an  income  derived 
from  the  gains  and  profits  of  his  business,  embraced  within  sec- 
tions 27  and  28  of  the  act  passed  at  the  second  session  of  the 
Fifty-third  Congress  (entitled  **  An  Act  to  Reduce  Taxation,  to 
Provide  Revenue  for  the  Government  and  for  other  purposes,'* 
which  became  a  law  with  the  approval  of  the  President),  which 
is  largely  in  excess  of  the  sum  of  $4,000  ;  and  that  the  defendant, 
the  Commissioner  of  Internal  Revenue,  threatens  that  he  will, 
under  the  provisions  of  said  act,  proceed  to  assess  the  sum  of  two 
per  centum  upon  the  amount  of  the  complainant's  income,  in- 
cluding said  dividends  before  mentioned,  in  excess  of  said  sum  of 
$4,000  per  annum  ;  that  such  assessment  and  the  amount  the 
complainant  will  be  required  to  pay  as  taxes  under  said  act  for 
the  first  year  for  which  such  assessment  is  made  will  be  in  ex- 
cess of  the  sum  of  $4,000. 

That  under  section  29  of  said  act,  the  corporations  before  re- 
ferred to  are  also  required  to  pay  a  tax  of  two  per  cent,  on  their 
net  earnings  respectively,  without  any  regard  to  any  dividends 
paid  out  of  said  net  earnings  ;  and  that  by  sections  27  and  28  the 
complainant  is  required  to  pay  a  like  tax  upon  the  moneys  so 
paid  to  him  as  dividends  by  such  corporations,  thereby  wrong- 
fully duplicating  the  tax  on  the  complainant. 

That  by  reference  to  section  27  of  said  act  he  shows  to  the 
court  that  said  taxation  is  unjust  and  unequal  in  this,  that  it 
discriminates  against  the  complainant  for  the  purposes  of  tax- 
ation between  persons  who  are  citizens  of  the  United  States  ;  and 
wholly  exempts  such  persons  from  taxation  as  aforesaid,  who 
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have  an  income  of  to  any  amount  up  to  and  not  in  excess  of  the 
sum  of  $4,000  per  annum,  and  thereby  the  complainant  and  all 
others  in  the  same  condition  with  him  are  denied  the  equal  pro- 
tection of  the  law. 

He  further  shows,  by  reference  to  sections  27  and  28  of  said  act, 
there  is  associated  with  the  taxation  of  citizens  of  the  United 
States,  and  subject  to  said  proposed  taxation  and  not  separable 
therefrom,  the  provision  that  persons  who  £ire  aliens,  but  who  re- 
side in  the  United  States,  whether  permanently  or  only  tempo- 
rarily, shall  likewise  be  subject  to  the  payment  of  said  tax  on  an 
income  in  excess  of  $4,000  per  annmn,  although  such  income  is 
derived  wholly  from  rents,  interests,  dividends,  salaries,  or  from 
any  profession,  trade,  employment  or  vocation,  carried  on  else- 
where than  in  the  United  States  ;  thus  undertaking  unlawfully 
and  without  authority  to  tax  income  of  citizens  of  foreign  coun- 
tries alien  to  the  United  States,  who  may  have  within  the  United 
States  a  temporary  residence  for  temporary  purposes,  although 
such  incomes  are  derived  whoUy  from  sources  not  within  the  juris- 
diction of  the  United  States. 

That  it  appears  by  section  32  of  said  act  that  no  exception  is 
made  thereby  from  such  taxation  of  incomes  of  such  corporations 
within  the  United  States  (of  which  it  is  alleged  there  are  many), 
which,  although  carried  on  for  profit,  are  created,  owned  and 
operated  by  the  several  states  of  the  Union  as  instrumentalities 
and  agencies  of  the  governments  of  said  respective  states,  and  in 
promotion  of  the  police  and  other  public  functions  and  policies  of 
such  states  ;  and  which  corporations,  so  being  such  agencies  of 
the  respective  states,  are  not  subject  to  taxation  by  the  United 
States. 

That  by  the  provisions  of  said  act  assessments  are  to  be  made 
upon  the  income  of  complainant  and  others,  that  have  been  earned 
and  received  by  him  prior  to  the  time  at  which  the  provisions  of 
the  said  law  took  effect ;  and  that  all  the  taxes  heretofore  men- 
tioned, and  attempted  to  be  assessed  and  collected,  are  not  within 
the  constitutional  jurisdiction  of  Congress  to  impose. 

That  the  defendant,  the  Commissioner  of  Internal  Revenue,  is 
threatening  and  intending  and  proceeding  to  take  steps  to  make 
an  assessment  against  the  complainant  under  said  provisions  of 
said  act  and  to  collect  the  same,  not  only  for  the  first  year's  in- 
come, but  also,  under  the  requirements  of  said  act,  for  incomes 
hereafter  to  arise  from  year  to  year  continuously,  until  the  year 
1900  ;  and  that  he  and  his  successors  in  ofiice  will  certainly  con- 
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poration,  company,  or  association  that  he,  or  it,  has  been  assessed 
and  has  paid  an  income  tax  elsewhere  in  the  same  year,  or  that 
he,  or  it,  or  any  ward,  had  not  a  taxable  income  for  said  year; 
or  where  any  deputy  collector  has  made  tiie  annual  list  or  return 
for  such  person,  corporation,  company,  or  association,  and  has 
added  the  penalty  prescribed  by  law  thereto,  may  appeal  to  tbe 
collector  of  the  district,  and  his  decision  thereon,  ujilees  reversed 
by  the  Commissioner  of  Internal  Revenue,  shall  be  final. 

This  appeal  must  be  claimed  of  the  deputy  coUector  by  giving 
him  notice  thereof  within  five  days  after  his  decision  is  rendered, 
and  a  written  statement  of  the  grounds  of  appeal,  verified  by 
oath  of  the  appellant,  must  be  filed  with  the  collector  to  whom 
such  appeal  is  taken  within  ten  days  of  the  time  it  was  claimed, 
unless  special  reasons  made  under  oath  are  shown,  where  such 
statement  could  not  have  been  filed  in  that  time.  Of  the  suffi- 
ciency of  these  reasons  the  coUector  is  to  be  the  judge. 

Whenever  such  valid  reasons  exist,  the  written  statement 
herein  required  must  be  filed  at  the  earliest  practicable  time, 
not  exceeding  thirty  days  from  the  decision  of  the  deputy  col- 
lector. 

If  any  person,  corporation,  company,  or  association  is  dis- 
satisfied with  the  decision  of  the  collector,  he  or  it  may  submit 
the  case  with  all  the  papers  to  the  Commissioner  of  Internal 
Revenue  for  his  decision,  and  may  furnish  the  testimony  of 
witnesses  to  prove  any  relevant  facts,  having  served  notice  to 
that  effect  uix)n  the  Commissioner  of  Internal  Revenue. 

In  such  cases  the  appellant  shall  serve  the  notice  of  appeal 
upon  the  collector  who  rendered  the  decision  and  forward  a  copy 
of  such  notice  with  the  certificate  of  service  thereof  to  the  Com- 
missioner of  Internal  Revenue  within  five  days  from  the  date  of 
such  decision. 

It  shall  be  the  duty  of  the  collector,  upon  receiving  the  notice 
herein  prescribed,  to  forward  within  five  days  thereafter  all 
returns  and  other  papers  connected  with  said  case  to  the  Com- 
missioner of  Internal  Revenue. 

The  notice  to  take  depositions,  required  by  said  act  to  be  served 
upon  the  Commissioner  of  Internal  Revenue,  shall  accompany 
the  notice  of  appeal,  and  shall  state  the  time  and  place  at  w^hich, 
and  the  officer  before  whom  the  testimony  will  be  taken,  the 
name,  age,  residence,  and  business  of  the  proposed  witness,  with 
the  questions  to  be  propounded  to  the  witness,  or  a  brief  state- 
ment of  the  substance  of  the  testimony  he  is  expected  to  give. 
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The  Gk)vemment,  by  the  collector  or  any  other  officer  or  person 
designated  by  the  Commissioner  of  Internal  Revenue,  may,  at 
the  same  time  and  place,  take  testimony  to  rebut  the  testimony 
of  the  witnesses  examined  by  the  appellant.  The  notice  to  take 
testimony  shall  be  delivered  or  mailed  to  the  Commissioner  of 
Internal  Revenue  a  sufficient  number  of  days  previous  to  the 
date  fixed  for  taking  the  deposition  to  allow  him,  after  its  receipt, 
at  least  five  days,  exclusive  of  the  period  required  for  mail  com- 
munication with  the  place  at  which  the  testimony  is  to  be  taken, 
in  which  to  give,  should  he  so  desire,  instructions  as  to  the  cross- 
examination  of  the  proposed  witnesses. 

The  testimony  or  deposition  shall  be  taken  before  a  collector  or 
deputy  collector  of  internal  revenue,  unless  it  clearly  appears 
from  the  statement  of  the  appellant,  under  oath,  that  it  is  not 
practicable  to  take  the  same  before  such  officer,  and  reasonable 
notice  shall  be  given  to  such  collector  or  deputy  coUector,  of  the 
time  and  place  fixed  for  taking  the  deposition  or  testimony. 
The  deposition  or  testimony  aforesaid  shall  be  securely  sealed  by 
the  officer  taking  the  same,  and  forwarded  by  mail  to  the  Com- 
missioner of  Internal  Revenue  within  five  days  after  the  close 
of  the  taking  of  such  testimony  or  deposition. 

VII. 

Penalty  for  Making  Known  the  Amount  or  Source  op 

Income. 

Sectioh  3167  of  the  Revised  Statutes  as  amended  by  this  act, 
provides  that  *4t  shall  be  unlawful  for  any  collector,  deputy 
collector,  agent,  or  other  officer  or  employe  of  the  United  States, 
to  divulge  or  make  known  in  any  manner  whatever  not  provided 
by  law  to  any  person  the  amount  or  source  of  income,  profits, 
losses,  expenditures,  or  any  particular  thereof  set  forth  or  dis- 
closed in  any  income  return  by  any  person  or  corporation,  or  to 
permit  any  income  return  or  copy  thereof,  or  any  book  contain- 
ing any  abstract  or  particulars  thereof  to  be  seen  or  examined 
by  any  person  except  as  provided  by  law. 

**  It  shall  be  unlawful  for  any  person  to  print  or  publish  in  any 
manner  whatever  not  provided  by  law,  any  income  return,  or 
any  part  thereof,  or  the  amount  or  sources  of  income,  profits, 
losses,  or  expenditures  appearing  in  any  income  return. 

^*  Any  offense  against  the  foregoing  provisions  shall  be  a  mis- 
32 
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demeanor  and  be  punished  by  a  fine  not  exceeding  one  thousand 
dollars,  or  by  imprisonment  not  exceeding  one  year,  or  both,  at 
the  discretion  of  the  court ;  and  if  the  offender  be  an  officer  or 
employe  of  the  United  States,  he  shall  be  dismissed  from  office, 
and  be  incapable  thereafter  of  holding  any  office  under  the  Qov- 
emment." 

Collectors  are  directed  to  call  the  attention  of  all  officers  and 
employes  in  their  respective  offices  to  this  provision  of  the  law, 
and  to  see  that  the  same  is  carefully  observed  and  rigidly  en- 
forced. 


vin. 


Taxes  Due  and  Payable  on  or  Before  July  1,  in  each  Year. 

Section  30  of  said  act  provides  that  ^*  taxes  on  incomes  herein 
imposed  shall  be  due  and  payable  on  or  before  the  first  day  of 
July  in  each  year,  and  on  any  sum  or  sums  cmnually  due  and 
impaid  after  the  first  day  of  July  as  aforesaid,  and  for  ten  days 
after  notice  and  demand  thereof  by  the  collector,  there  shall  be 
levied  in  addition  thereto  a  sum  of  five  per  centum  on  the 
amount  of  taxes  unpaid,  and  interest  at  the  rate  of  one  per 
centum  per  month  on  said  tax  from  the  time  the  same  becomes 
due  as  a  penalty,  except  on  the  estates  of  deceased,  insane,  or 
insolvent  persons." 

The  notice  and  demand  above  mentioned  will  be  given  by  the 
collector  on  Form  17,  and  the  collector  will  observe  care  in  serving 
all  notices  under  the  provisions  of  this  act,  that  the  hen  may  be 
perfected  against  the  party  liable,  with  interest,  penalties,  and 
costs,  as  provided  by  section  3186  of  the  Revised  Statutes,  as 
amended.  The  service  of  notice  on  the  taxpayer,  if  not  present, 
may  be  made  by  leaving  the  same  at  his  residence  or  place  of  busi- 
ness with  some  person  of  suitable  age  or  discretion,  or  by  mailing, 
in  which  last  case  the  service  will  be  held  to  have  been  made  on 
the  day  when  the  notice  would  have  reached  the  taxpayer  in  due 
coui'se  of  mail. 

The  payment  of  all  taxes  on  gains,  profits,  or  incomes  for  per- 
sons or  corporations,  when  delinquent,  will  be  enforced  as  in  the 
case  of  the  enforcement  and  collection  of  other  taxes  under  the 
internal-revenue  laws  of  the  United  States.  (See  sees.  3187  to 
3219,  Revised  Statutes.) 
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RBCEIPTS  TO  BE  QTVES   BT  THE  COLLECTOR. 

It  is  made  the  duty,  under  section  37  of  this  act,  of  every 
collector  of  internal  revenue  to  whom  any  payment  of  income 
taxes  is  made  to  give  the  person  making  such  payments  a  full 
written  or  printed  receipt,  expressing  the  amount  paid  and  the 
particular  account  for  which  such  payment  was  made.  The 
receipt  herein  provided  for  shall  be  given  on  Form  No.  1,  Revised. 

Ck)Uectors  should  set  apart  separate  books  of  Form  No.  1  for 
receipts  for  income  taxes,  that  the  stubs  of  said  books  when  for- 
warded to  the  Commissioner  of  Internal  Revenue  may  refer  only 
to  receipts  given  for  this  character  of  taxes. 

Whenever  payment  of  taxes  is  made  such  collector  shall,  if 
required,  give  a  separate  receipt  for  each  tax  pcud  by  any  debtor 
on  account  of  payments  made  to  or  to  be  made  by  him  to  separate 
creditors,  in  such  form  that  such  debtor  can  conveniently  produce 
the  same  separately  to  his  several  creditors  in  satisfaction  of  their 
respective  demands  to  the  amounts  specified  in  such  receipts. 

Separate  receipts  may  be  given  to  guardians,  trustees,  agents, 
or  other  persons  acting  in  any  fiduciaiy  capacity,  for  each  of  the 
wards,  principals,  or  beneficiaries  for  which  such  guardian  or 
other  person  may  be  acting. 

IX. 

Instructions  Relative  to  Assessment  Lists,  Form  367. 

On  or  before  the  15th  day  of  March  in  each  year,  the  collector 
will  prepare  an  assessment  list  for  his  entire  district  covering  all 
income  taxes  for  the  next  preceding  calendar  year.  This  list  will 
be  on  Form  367,  and  in  triplicate,  and  will  be  in  pamphlet  form, 
as  in  the  case  of  lists  on  Forms  23  A  and  23  B. 

He  will  first  enter  the  names  of  all  persons  liable  to  an  income 
tax  for  the  year,  and  will  then  enter  the  names  of  all  corpora- 
tions, companies,  and  associations  so  liable,  all  in  alphabetical 
order,  space  being  left  after  each  group  of  names  commencing 
with  a  certain  letter  for  entering  the  names  of  other  persons  or 
corporations,  as  the  case  may  be,  whose  returns  may  be  expected 
before  the  list  is  forwarded  as  hereinafter  provided. 

The  collector  will  enter  the  amounts  returned  on  Forms  365  and 
366  to  his  deputies  as  well  as  those  made  directly  to  himself,  and 
all  income  taxes  ascertained  otherwise.  In  each  case  every  fact 
necessary  to  enable  the  (Commissioner  to  assess  and  determine 
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the  amount  to  be  collected  should  be  specified  in  the  proper 
columns,  including  columns  9  and  10,  and  in  the  space  headed 
*'  Remarks  by  the  collector." 

Each  triplicate  list  will  be  a  counterpart  of  the  other  two,  ex- 
cept that  the  collector  will  mark  across  the  top  of  one,  in  red  ink, 
the  word  *'  Original,"  across  the  top  of  another  the  word  *'  Du- 
plicate," and  across  the  top  of  the  third  the  word  *'  Triplicate." 

Before  sending  the  list  to  the  Ck)mmissioner,  the  collector  will 
make  the  entries  on  Form  367  in  columns  2,  3,  4,  5,  6,  7,  8,  9,  and 
10,  and  in  case  the  tax  to  be  assessed  is  paid  before  the  list  is 
sent,  in  columns  16  and  17,  as  follows  : 

(1)  Care  should  be  taken  that  entries  made  on  any  one  line  of 
the  original  should  be  made  on  the  corresponding  line  of  the 
duplicate  and  triplicate. 

(2)  The  collector  will  enter  in  colmnn  2  the  names  of  all  persons, 
corporations,  companies,  and  associations  in  his  district  liable  to 
assessment  of  an  income  tax,  including  those  liable  to  the  penalty 
of  50  per  cent,  for  nelglect  to  make  return  in  due  time,  or  of  100 
per  cent,  for  making  a  false  or  fraudulent  return. 

(3)  In  giving  the  post-office  address  it  is  not  necessary  to  state 
the  county  or  township,  but  merely  the  post-office  as  found  in  the 
post-office  directory,  except  in  case  the  coUection  district  is  com- 
prised, wholly  or  in  part,  within  the  limits  of  a  city,  when  the 

•  street  and  number  will  be  given  in  Ueu  of,  or  with,  the  post- 
office  address. 

(4)  The  calendar  year  1894,  or  as  the  case  may  be  for  which  the 
return  is  made,  will  be  stated  in  figures  in  column  4.  In  order,  how- 
ever, that  the  character  of  the  return  may  be  more  clearly  identi- 
fied, the  collector  will  write  in  red  ink  across  the  top  of  the  page 
upon  which  he  begins  the  list  of  taxpayers  who  return  on  Form 
365  the  words  '*  Personal  income  taxes,"  and  also  in  red  ink  across 
the  top  of  the  page  on  which  he  begins  the  list  of  those  who  make 
returns  on  Form  366  the  words  ''  Income  taxes  of  corporations, 
associations,  and  companies." 

(5)  In  column  5  will  be  shown  the  gross  amount  of  the  income 
for  the  year  as  shown  by  Forms  365  or  366,  or,  in  the  absence  of 
these  returns,  as  ascertained  in  the  manner  provided  by  law  and 
the  regulations  of  this  Department. 

(6)  In  column  6  will  be  stated  the  aggregate  of  the  deductions 
from  the  p^ross  income  authorized  by  law,  and  as  set  forth  in  the 
returns.  Forms  365  and  366. 

(7)  In  column  7  will  be  stated  the  net  income  for  the  year  ;  that 
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is  to  say,  the  taxable  income  which  is  ascertained  by  taking  the 
amounts  reported  in  column  6  from  the  amounts  reported  in 
column  5. 

(8)  In  column  8  will  be  entered  the  amoimt  of  tax  at  2  per  cent, 
computed  on  the  net  income  reported  in  column  7. 

(9)  In  colunm  9  the  collector  will  state  the  date  of  the  return 
on  Form  365  or  366,  as  the  case  may  be,  and  whether  true  or  false. 
He  may  use  the  letter  '*  T  "  to  indicate  that  the  return  is  true, 
and  the  letter  ''  F  "  that  it  is  false. 

If  the  return  is  false,  he  will  also  state  in  what  its  falsity  con- 
sists. As  the  assessment  of  the  penalty  of  100  per  cent,  added  to 
the  amount  of  the  tax  ascertained  to  be  due  is  to  be  made  in  all 
cases  of  a  willfully  false  or  fraudulent  list  or  return,  it  is  neces- 
sary that  the  Commissioner  should  be  correctly  informed  on  this 
point. 

If  the  return  is  received  after  the  first  Monday  in  March  the 
collector  will  state  whether  he  has  allowed  further  time  on  ac- 
count of  sickness  or  absence,  and  if  so,  for  how  many  days,  and 
whether  for  sickness  or  for  absence. 

Letters  containing  explanations  concerning  items  reported  for 
assessment  should  be  inclosed  with  the  list  on  which  the  items 
are  reported,  and  reference  should  be  made  to  such  letters  under 
the  heading  *'  Remarks  by  collectors  ;  "  otherwise  the  explana- 
tions may  not  be  received  until  after  the  list  is  made  up  and  the 
'*  Original"  forward^  to  the  collector. 

The  three  copies  of  Form  367,  prepared  as  above  stated,  will  be 
disposed  of  as  follows  :  Two  copies,  the  **  Original"  and  '*  Dup- 
licate," will,  on  or  before  April  15  following,  be  sent  to  the  Com- 
missioner of  Internal  Revenue  with  the  returns  on  Forms  365 
and  366  received  by  the  collector  from  each  person,  corporation, 
and  company  reported  on  the  list.  The  other  copy  of  the  list, 
the  *'  Triplicate,"  will  be  filed  in  the  office  of  the  collector. 

On  the  first  day  of  May  following,  and  on  the  first  day  of 
every  succeeding  month,  the  collector  will  forward  a  list  on 
Form  368  of  all  delinquent  income  taxpayers  against  whom 
liability  to  tax  is  determined  subsequently  to  the  forwarding 
of  the  next  preceding  list,  as  also  additional  ascertained  liabilities 
against  those  who  may  have  been  reported  on  any  previous  list. 

The  lists  forwarded  on  the  15th  day  of  April  each  year  will  be 
known  as  Annual  Lists,  and  will  contain  the  names  only  of 
those  persons,  corporations,  companies,  and  associations  liable  to 
income  tax  for  the  calendar  year  next  preceding.    The  Annual 
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List  to  be  forwarded  April  15,  1895,  will  be  designated  as  ^*  The 
income-tax  list  for  1894  for  the  district  of  Alabama/*  or  for  any 
other  district,  as  the  case  may  be,  the  list  to  be  forwarded  April 
15,  1896,  to  be  for  1895,  and  so  on. 

The  Commissioner  will,  immediately  upon  receipt  of  the  lists 
on  Form  367  from  the  collector,  inquire,  determine,  assess  and 
enter  in  columns  11,  12,  13  and  14  thereof,  the  amounts  ascer- 
tained to  be  assessable,  including  the  amounts  returned  by  the 
collector,  if  found  correct.  He  will  then  enter  the  total  of  colunm 
14  of  the  list  for  each  district,  respectively,  at  the  foot  of  column 
10  of  the  proper  list  on  Form  23,  specifying  on  the  same  line  the 
list  on  Form  367,  from  which  the  amount  is  transferred,  the 
amount  so  entered  to  be  included  in  the  receipt,  Form  23^,  for 
the  list  to  which  the  transfer  is  made. 

It  is  intended  that  the  amounts  on  the  income-tax  list  for  1894 
shall  be  included  in  the  receipt.  Form  23i,  for  the  month  of  May, 
1895,  which  will  be  forwarded  to  the  collector  about  June  15, 
1895,  and  that  the  receipts,  including  the  amounts  assessed  on 
the  monthly  lists  on  Form  368,  will  be  forwarded  with  the  lists. 
Forms  23  and  368,  monthly,  as  heretofore  in  the  case  of  Form  23. 

MONTHLY  REPORT  OF  ASSESSED  INCOUE  TAXIBB  ON  FORM  368. 

Eiach  collector  who  receives  a  list  on  Form  367  will  make  a  re- 
port thereof  monthly  until  the  assessment  is  disposed  of  by  pay- 
ment or  abatement  ;  such  report  to  be  made  on  Form  368,  in  ac- 
cordance with  the  instructions  printed  on  said  form. 

Jos.  S.  MHiLER, 

Commisaioner  of  Internal  Revenue. 

Approved  : 

J.  G.  Carlisle, 

Secretary  of  the  Treasury, 
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SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

In  Equity. 

January  28d,  1895. 
Moore  v.  Milleb,  Commissioner  of  Internal  Revenue. 

The  sections  of  the  act  entitled  ^*  An  Act  to  Reduce  Taxation,  to  Provide 
Revenue  for  the  Government  and  other  purposes/*  passed  by  the  Fifty- 
third  Congress,  which  provide  for  the  taxation  of  incomes,  are  not  un- 
constitutional. 

Under  the  decisions  of  the  Supreme  Court  of  the  United  States  in  Springer 
t.  U.  S.  (102  U.  S.  586),  and  Pacific  Insurance  Co.  ».  Soule  (7  Wallace, 
446),  an  income  tax  is  not  a  direct  tax,  and  the  law  above  referred  to  is 
not  invalid  because  not  providing  for  an  apportionment  of  the  tax  among 
the  several  states. 

A  tax  law  is  not  unconstitutional  because  it  may  entail  duplicate  taxation. 
The  fact  that  for  a  portion  of  the  period  covered  by  the  law  in  question 
taxation  may  be  exacted  both  from  certain  corporations  upon  their  net 
profits  and  from  individuals  upon  the  same  net  profits  received  by  them 
as  dividends,  will  not  invalidate  such  law. 

Section  8  of  article  1  of  the  Federal  Constitution,  requiring  that  **all  duties, 
imports  and  excises  shall  be  uniform  throughout  the  United  States,**  is 
not  infringed  by  the  exemption  from  taxation  of  all  incomes  not  ex- 
ceeding $4,000.  The  uniformity  so  prescribed  by  the  Constitution  has 
reference  to  the  various  localities  in  which  a  tax  is  intended  to  operate. 

Congress  may  rightfully  subject  alien  residents  to  the  same  taxation  as  citi- 
zens. Even  if  the  taxation  of  the  incomes  of  alien  residents  were  objec- 
tionable, such  feature  would  not  constitute  a  personal  grievance  en- 
titling, or  tending  to  entitle,  a  resident  citizen  to  an  injunction  against 
the  enforcement  of  the  law  as  against  him. 

It  seems  that  the  law  in  question  does  not  include  the  incomes  of  corpora- 
tions, which,  although  carried  on  for  profit,  are  created,  owned  and 
operated  by  the  several  states  as  instrumentalities  and  agencies  of 
Ck)vernment.  Even  if  such  incomes  were  included,  no  valid  ground  for 
injunctive  relief  would  thereby  be  afforded  to  a  person  not  a  shareholder 
or  otherwise  interested  in  any  such  corporation. 

Congress  may  legally  provide  for  the  taxation  of  incomes  of  a  period  anterior 
to  the  passage  of  the  law. 

A  party,  making  an  involuntary  payment  under  protest  to  a  tax  collector 
having  no  right  to  demand  it,  may  recover  the  same  back,  and  the  party 
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receiving  it  cannot  escape  responsibility  by  having  paid  it  over  to  the 
Government, 

Relief  by  injunction  would  not  be  justified  in  the  present  case  on  the  ground 
of  preventing  multiplicity  of  suits. 

Section  3224  U.  S.  Revised  Statutes  precludes  the  courts  from  issuing  an  in- 
junction to  restrain  the  assessment  or  collection  of  any  tax,  including  an 
income  tax. 

The  bill  was  filed  in  this  court  on  the  22d  of  December,  1894. 

The  complainant,  claiming  to  be  a  citizen  of  the  United  States 
and  resident  of  New  York  City,  alleges  he  is  a  shareholder  in 
divers  corporations  organized  and  doing  business  in  the  United 
States,  paying  dividends  from  their  net  earnings  to  the  com- 
plainant and  to  their  other  stockholders,  from,  which  net  earn- 
ings divers  sums  of  money  will  be  paid  to  the  complainant  as 
such  dividends  during  the  year  ending  December  31st,  1894. 
That,  in  addition  to  such  dividends,  he  has  an  income  derived 
from  the  gains  and  profits  of  his  business,  embraced  within  sec- 
tions 27  and  28  of  the  act  passed  at  the  second  session  of  the 
Fifty-third  Congress  (entitled  *' An  Act  to  Reduce  Taxation,  to 
Provide  Revenue  for  the  Government  and  for  other  purposes,*^ 
which  became  a  law  with  the  approval  of  the  President),  which 
is  largely  in  excess  of  the  sum  of  $4,000  ;  and  that  the  defendant, 
the  Commissioner  of  Internal  Revenue,  threatens  that  he  will, 
under  the  provisions  of  said  act,  proceed  to  assess  the  sum  of  two 
per  centum  upon  the  amount  of  the  complainant^s  income,  in- 
cluding said  dividends  before  mentioned,  in  excess  of  said  sum  of 
$4,000  per  annum  ;  that  such  assessment  and  the  amount  the 
complainant  will  be  required  to  pay  as  taxes  under  said  act  for 
the  first  year  for  which  such  assessment  is  made  will  be  in  ex- 
cess of  the  sum  of  $4,000. 

That  under  section  29  of  said  act,  the  corporations  before  re- 
ferred to  are  also  required  to  pay  a  tax  of  two  per  cent,  on  their 
net  earnings  respectively,  without  any  regard  to  any  dividends 
paid  out  of  said  net  eaminp^ ;  and  that  by  sections  27  and  28  the 
complainant  is  required  to  pay  a  like  tax  upon  the  monejrs  so 
paid  to  him  as  dividends  by  such  corporations,  thereby  wrong- 
fully duplicating  the  tax  on  the  complainant. 

That  by  reference  to  section  27  of  said  act  he  shows  to  the 
court  that  said  taxation  is  unjust  and  unequal  in  this,  that  it 
discriminates  against  the  complainant  for  the  purposes  of  tax- 
ation between  persons  who  are  citizens  of  the  United  States  ;  and 
wholly  exempts  such  persons  from  taxation  as  aforesaid,  who 
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have  an  income  of  to  any  amount  up  to  and  not  in  excess  of  the 
sum  of  $4f  000  per  annum,  and  thereby  the  complainant  and  all 
others  in  the  same  condition  with  him  are  denied  the  equal  pro- 
tection of  the  law. 

He  further  shows,  by  reference  to  sections  27  and  28  of  said  act, 
there  is  associated  with  the  taxation  of  citizens  of  the  United 
States,  and  subject  to  said  proposed  taxation  and  not  separable 
therefrom,  the  provision  that  persons  who  are  aliens,  but  who  re- 
side in  the  United  States,  whether  permanently  or  only  tempo- 
rarily, shall  likewise  be  subject  to  the  payment  of  said  tax  on  an 
income  in  excess  of  $4,000  per  annum,  although  such  income  is 
derived  wholly  from  rents,  interests,  dividends,  salaries,  or  from 
any  profession,  trade,  employment  or  vocation,  carried  on  else- 
where than  in  the  United  States  ;  thus  undertaking  unlawfully 
and  without  authority  to  tax  income  of  citizens  of  foreign  coun- 
tries alien  to  the  United  States,  who  may  have  within  the  United 
States  a  temporary  residence  for  temporary  purposes,  although 
such  incomes  are  derived  wholly  from  sources  not  within  the  juris- 
diction of  the  United  States. 

That  it  appears  by  section  32  of  said  act  that  no  exception  is 
made  thereby  from  such  taxation  of  incomes  of  such  corporations 
within  the  United  States  (of  which  it  is  alleged  there  are  many), 
which,  although  carried  on  for  profit,  are  created,  owned  and 
operated  by  the  several  states  of  the  Union  as  instrumentalities 
and  agencies  of  the  governments  of  said  respective  states,  and  in 
promotion  of  the  police  and  other  public  functions  and  policies  of 
such  states  ;  and  which  corporations,  so  being  such  agencies  of 
the  respective  states,  are  not  subject  to  taxation  by  the  United 
States. 

That  by  the  provisions  of  said  act  assessments  are  to  be  made 
upon  the  income  of  complainant  and  others,  that  have  been  earned 
and  received  by  him  prior  to  the  time  at  which  the  provisions  of 
the  said  law  took  effect ;  and  that  all  the  taxes  heretofore  men- 
tioned, and  attempted  to  be  assessed  and  collected,  are  not  within 
the  constitutional  jurisdiction  of  Congress  to  impose. 

That  the  defendant,  the  Conunissioner  of  Internal  Revenue,  is 
threatening  and  intending  and  proceeding  to  take  steps  to  make 
an  assessment  against  the  complainant  under  said  provisions  of 
said  act  and  to  collect  the  same,  not  only  for  the  first  year's  in- 
come, but  also,  under  the  requirements  of  said  act,  for  incomes 
herefiifter  to  arise  from  year  to  year  continuously,  until  the  year 
1900  ;  and  that  he  and  his  successors  in  office  will  certainly  con- 
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tinue  until  the  last-named  year,  to  assess  the  complainant  from 
year  to  year  until  the  commencement  of  the  said  last-named  year, 
and  to  collect  such  assessments  ;  and  that  the  defendant  and  his 
subordinates  to  that  end  are  now  preparing  forms,  rules,  regula- 
tions and  instructions,  and  are  taking  such  steps  as  may  be  neces- 
sary in  making  such  assessment  and  collection  of  said  taxes  on 
said  incomes.  And  because  of  other  defects  and  invalidity  of  said 
income  tax  enactment  which  appear  on  the  face  of  said  act  the 
complainant  avers  and  chsui-ges  that  said  act  is  invalid  in  the 
provisions  so  imposing  said  income  tax,  and  in  such  provis- 
ions is  unconstitutional,  inoperative  and  void ;  that  if  said 
taxes  are  collected  he  would  be,  as  aforesaid,  without  adequate 
remedy  at  law  for  the  redress  of  said  illegal  collections,  and  that, 
since  the  said  collections  of  said  taxes  are  by  the  provisicms  of 
said  act  to  be  continuous,  as  aforesaid,  until  the  first  day  of 
January,  1900,  therefore,  unless  restrained  by  the  action  of  this 
court,  the  complainant  as  to  said  illegal  assessment  will  be  sub- 
jected to  the  harassment,  expense  and  annoyance  of  a  multitude 
of  said  suits  resorted  to  from  the  present  time  until  the  year  1900, 
in  the  enforcement  of  said  illegal  assessments. 

As  advised  by  counsel,  he  charges  that  if  the  said  taxes  are 
collected  although  unlawful  and  unjust,  he  would  be  without 
remedy  to  recover  the  same  from  the  United  States  ;  or  if  col- 
lectible at  all,  it  could  only  be  done  by  such  vexatious,  expensive 
and  continued  litigation  as  would  render  the  remedy  useless. 

The  complainant  therefore  prays  subpoenas,  and  **  that  during 
the  pendency  of  this  cause  the  said  defendant,  and  all  other 
persons  acting  under  him  and  by  his  authority,  may  be  restrained 
and  enjoined  from  doing  any  act  or  acts  looking  to  or  contem- 
plating the  collection  of  said  income  tax  in  the  foregoing  bill  of 
complaint  mentioned  and  described,  as  provided  in  said  act,'' — 
and  that  upon  the  final  hearing  of  the  cause,  such  injunction  may 
be  made  perpetual — and  for  further  reUef . 

To  the  bill  the  defendant,  on  the  27th  of  December,  1894,  inter- 
posed a  general  demurrer  ;  and  the  arguments  have  been  heard 
upon  this  state  of  the  pleadings. 

Jere  M,  Wilson  for  complainant ;  Edward  B.  Whitney  for  de- 
fendant. 


Hagner,  J. — Although  it  appears  from  the  bill  that  the  formal 
allegations  that  the  act  is  ''  invalid,  unconstitutional,  inoperative 
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and  void  "  are  predicated  as  well  of  the  defects  specifically  set 
forth,  ''  as  because  of  other  defects  and  invalidities  which  appear 
upon  the  face  of  the  act/^  yet,  as  these  additional  defects  have 
not  been  pointed  out  in  the  argument,  it  is  assumed  they  are  not 
insisted  upon. 

The  objection  that  the  act  is  to  be  considered  as  if  the  income 
tax  imposed  by  it  was  in  the  nature  of  a  direct  tax  was  adverted 
to  by  complainant's  counsel,  but  he  stated  he  did  not  feel  at  liberty 
to  insist  upon  it  under  the  decisions  of  the  Supreme  Court  in 
Springers.  United  States  (102  U.  S.  586),  Pacific  Ins.  Co.  v.  Soule 
(7  Wallace,  446). 

All  the  objections  pressed  at  the  argument — that  an  income 
tax  is  an  unwise  tax  upon  thrift  and  industry  ;  that  its  opera- 
tion must  necessarily  be  grievously  inquisitorial ;  and  that  such 
a  measure  belongs  to  the  class  of  exceptional  war  measures  and 
is  not  necessary  or  appropriate  in  times  of  peace— present  ques- 
tions which  were  for  the  decision  of  other  departments  of  the 
Government ;  and  with  them  the  judicial  department  has 
nothing  to  do. 

I  shall  examine  the  objections  specifically  set  forth  in  the  bill 
in  the  order  in  which  they  are  stated. 

First.  It  is  insisted  that  as  section  32  of  the  act  exacts  a  tax 
of  two  per  centum  on  the  net  profits  or  income  of  the  cor- 
porations therein  described,  which  net  profits  include  the  amounts 
paid  to  shareholders  ;  and  as  by  sections  27  and  28  the  complain- 
ant as  a  shareholder  in  some  of  those  corporations  is  required  to 
include  in  his  return  of  income  all  dividends  received  from  such 
corporations,  it  results  that  the  tax  on  such  dividends  ^^  is  wrong- 
fully duplicated  "  on  the  complainant. 

This  alleged  duplication  could  not  be  claimed  to  be  possible  ex- 
cept as  to  dividends  declared  during  the  calendar  year  1894  ;  for 
by  the  last  paragraph  of  section  28  it  is  provided,  ''  that  in  com- 
puting the  income  of  any  person,  there  shall  not  be  included  the 
amount  received  from  any  corporation,  company  or  association 
as  dividends  upon  the  stock  of  said  corporation,  company  or  as- 
sociation, if  the  tax  of  two  per  centum  has  been  paid  upon  its  net 
profits  by  said  corporation,  company  or  association,  as  re- 
quired by  this  act."  Of  course  the  corporations  will  state 
in  their  returns  for  each  subsequent  year  that  they  have  retained 
for  the  tax  and  propose  to  pay  it ;  which  would  exonerate  the 
shareholders  from  the  charge.  With  respect  to  the  tax  upon  the 
dividends  declared  during  1894,  a  reasonable  construction  of  the 
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act  and  a  dispoeition  on  the  part  of  the  corporations  to  comply 
with  its  provisions  would  also  prevent  any  duplication  of  the 
tax.  It  became  a  law  in  August,  1894.  From  any  dividends 
declared  to  the  shareholders  between  that  date  and  the  Ist  of 
March,  1895,  such  corporations  would  have  the  opportunity  to 
retain  the  two  per  cent,  on  the  dividends  for  1894,  and  pay  it  with 
their  tax  in  July,  1895,  and  their  return  filed  by  the  1st  of  March, 
1895,  would  state  such  payment ;  which  would  relieve  the 
shareholders  from  computing  the  dividends  in  their  income. 
But  in  cases  where  this  is  not  done  it  is  but  fair  to  pre- 
sume the  officers  of  the  Treasury  would  enforce  the  pro- 
vision in  such  manner  as  to  prevent  a  harsh  construction,  and 
that  an  arrangement  by  the  corporations  to  pay  the  tax  be- 
fore July,  1895.  would,  be  accepted  as  relieving  the  share- 
holders. 

But  it  is  settled  law,  that  vexatious  as  a  duplication  of  tax- 
ation may  be,  it  is  not  possible  practically  to  avoid  it  in  every 
case.  In  Desty  on  Taxation  (Vol.  1,  p.  203)  the  author  says  : 
'^  The  power  to  tax  twice  is  as  ample  as  to  tax  once  ;  and  that  a 
tax  reached  twice  the  same  property  is  no  objection  to  its  va- 
lidity.'^ As  is  said  by  Judge  Cooley  (Taxation,  513),  ^^  It  is  not 
essential  to  the  validity  that  it  is  levied  according  to  the  rules  of 
abstract  justness.  ♦  *  *  Absolute  equality  and  strict  justice 
are  unattainable  in  tax  proceedings.  *  ♦  *  It  must  happen 
under  any  tax  law  that  some  property  will  be  taxed  twice  while 
other  property  will  escape  taxation  altogether.  *  *  »  Never- 
theless no  question  of  constitutional  law  is  raised  by  these  regula- 
tions and  hardships,  and  the  legislative  control  is  complete." 

Second.  It  is  insisted  that  the  proposed"  taxation  is  unjust  and 
unequal,  because  it  discriminates  between  citizens  by  wholly  ex- 
empting from  such  taxation  such  persons  as  have  incomes  not  in 
excess  of  $4,000  per  annum,  whereby  the  complainant  and  all 
others  in  the  same  condition  with  him  are  denied  the  equal  pro- 
tection of  the  law. 

This  contention  is  based  upon  the  claim  that  the  exemption  of 
incomes  not  exceeding  $4,000  is  at  variance  with  the  provision  of 
the  CJonstitution  requiring,  **  That  all  duties,  imposts,  and  excises 
shall  be  uniform  throughout  the  United  States  "  (art.  1,  sec.  8). 
There  is  no  other  restriction  (except  as  to  export  duties)  imposed 
by  the  Constitution  upon  the  taxing  power  of  Congress,  which, 
where  not  restrained  by  constitutional  bounds,  is  limited  only  by 
the  necessities  of  the  Grovemment.    The  wisdom  or  expediency 
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of  its  actions  in  the  exercise  of  this  power  is  beyond  the  control 
of  the  judicial  authority. 

It  has  never  been  supposed  that  exemptions  in  tax  laws  are 
beyond  the  power  of  the  state  governments  :  even  where  their 
constitutions  were  explicit  in  requiring  uniformity  of  taxation  : 
as  by  declaring  that  each  person  in  a  state  ought  to  contribute 
his  portion  of  public  taxes  for  the  support  of  Gfovemment  accord- 
ing to  his  actual  worth  in  real  or  personal  property  (12  Gill  & 
Johns,  117,  The  Tax  Cases ;  3  Bland,  186,  William's  Case).  If 
such  general  principles  were  always  to  receive  a  literal  applica- 
tion, a  tax  upon  property  must  include  the  outfit  of  the  boot- 
black ;  and  the  monthly  wages  of  a  servant  must  be  taxed  as  in- 
come. The  effort  to  include  everybody  and  everything  would 
result  in  such  cases  in  diminution  rather  than  increase  of  revenue. 
The  Supreme  Court,  in  Bell's  Qap  R.  R.  Co.  r.  Pennsylvania  (134 
U.  S.  237),  uses  this  language  on  the  subject  :  **The  provision 
of  the  14th  Amendment,  that  no  state  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  law,  was  not 
intended  to  prevent  a  state  from  adjusting  its  system  of  taxation 
in  all  proper  and  reasonable  ways.  It  may,  if  it  choose,  exempt 
certain  classes  of  property  from  any  taxation  at  all,  such  as 
churches,  libraries,  and  the  property  of  charitable  institutions. 
It  may  impose  different  specific  taxes  upon  different  trades  and 
professions,  and  may  vary  the  rates  of  excise  upon  different 
products  ;  it  may  tax  real  and  personal  estate  in  a  different 
manner  ;  it  may  tax  visible  property  only,  and  not  tax  securi- 
ties or  payment  of  money  ;  it  may  allow  deductions  for  indebted- 
ness or  not  allow  them.'' 

That  Congress  had  the  right  to  exempt  manufacturing  property 
within  the  District  of  Columbia  from  taxation  was  admitted  in 
Welch  r.  Cook  (97  U.  S.  542),  though  the  act  was  treated  as  a 
boimty  law,  which  was  capable  of  repeal  at  any  time.  And  in 
Gibbons  v.  The  District  of  Columbia  (116  U.  S.  408)  it  was  said  : 
'*  In  the  exercise  of  this  power  (of  taxation),  Congress,  like  any 
state  legislature  unrestricted  by  constitutional  provisions,  may, 
at  its  discretion,  wholly  exempt  certain  classes  of  property  from 
taxation,  or  may  tax  them  at  a  lower  rate  than  any  other  prop- 
erty." 

The  meaning  of  the  requirement  of  uniformity  in  national  tax- 
laws  is  fixed  by  the  decisions  of  the  Supreme  Court. 

In  112  U.  S.  694  (The  Head  Money  Cases),  it  was  contended 
that  the  tax  created  by  the  Act  of  1882,  which  imposed  a  duty 
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upon  each  passenger,  not  a  citizen,  brought  by  steam  or  sail 
vessel  from  a  foreign  port  to  any  port  in  the  United  States,  was 
not  uniform  in  its  character,  since  no  such  duty  was  imposed 
upon  railroads  or  other  inland  conveyances  carrying  such  pas- 
sengers, and  was,  therefore,  unconstitutional  and  void.  The 
court  said:  ^'The  uniformity  here  prescribed  has  reference  to 
the  various  localities  in  which  the  tax  is  intended  to  operate. 
It  shall  be  uniform  throughout  the  United  States.  Is  the  tax  on 
tobacco  void  because  in  many  of  the  states  no  tobacco  is  raised 
or  manufactured  ?  Is  the  tax  on  distilled  liquors  void  because 
a  few  states  pay  three-fourths  of  the  revenues  ansing  there- 
from ?  The  tax  is  uniform  when  it  operates  with  the  same  force 
and  effect  in  every  place  where  the  subject  is  to  be  foimd.  The 
law  applies  to  all  ports  alike,  and  evidently  gives  no  preference 
to  one  over  the  other,  but  is  uniform  in  its  operation  in  all  ports 
of  the  United  States."  Mr.  Justice  Story,  in  sec.  957  (1  Story  on 
Const.),  answers  the  question  ''  why  duties,  imposts  and  excises 
are  required  to  be  uniform  throughout  the  United  States  ?  ^'  in 
these  words  :  ''It  was  to  cut  off  all  undue  preference  of  one 
state  over  another  in  the  regulation  of  subjects  affecting  their 
common  interests.  Unless  duties,  imposts  and  excises  were  uni- 
form the  grossest  and  most  offensive  inequalities  vitally  affecting 
the  pursuits  and  emplo^onents  of  the  people  of  the  different  states 
might  exist.  ♦  *  *  And  a  combination  of  a  few  states  in  Congress 
might  secure  a  monopoly  of  certain  branches  of  trade  and  business 
to  themselves,  to  the  injury,  if  not  to  the  destruction,  of  their  less 
favored  neighbors.'' 

Mr.  Curtis  (Hist.  Const.,  vol.  2,  p.  324)  calls  attention  to  the 
fact  that  while  the  convention  was  considering  a  proposition  from 
the  Maryland  delegates  to  forbid  legislation  offering  inducements 
to  vessels  to  enter  or  clear  in  one  state  in  preference  to  cmother 
(dictated  by  fear  of  discrimination  against  Baltimore,  in  favor  of 
ports  on  the  Lower  Chesapeake),  a  clause  was  reported  by  the 
committee,  as  a  part  of  the  Maryland  proposition,  in  these 
words  :  ' '  And  all  tonnage,  duties,  imposts,  and  excises  levied 
by  the  Legislature  shall  be  uniform  throughout  the  United 
States  ;  "  which,  on  the  final  revision,  was  amended  and  separ- 
ated from  the  regulation  of  commerce  clause  and  annexed  to  the 
power  of  taxation.  In  the  light  of  its  history,  and  of  the  opinion 
of  the  distinguished  jurists  above  quoted,  the  counsel  for  the 
United  States  had  warrant  for  his  characterization  of  the  rc^ 
quired  uniformity  as  rather  geographical  in  its  character,  inas- 
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much  as  it  was  designed  only  to  inhibit  different  rates  of  duty 
or  tax  upon  the  same  subject  in  the  different  states. 

But  there  is  no  discrimination  in  the  act  between  the  different 
persons  who  are  authorized  to  avail  themselves  of  the  $4,000 
exemption.  Every  person  in  the  United  States  is  equally  entitled 
to  its  benefits,  the  complainant  as  well  as  every  other  ;  and  his 
tax  is  reduced  by  its  operation  to  the  extent  of  two  per  cent, 
upon  the  four-thousand-dollar  exemption.  In  this  district,  and 
probably  in  every  state  in  the  Union,  property  below  a  designated 
value,  and  various  real  and  personal  property  without  limitation 
as  to  value,  are  exempted  from  assessment  and  taxation.  That 
some  property  holders  are  fortunate  enough  to  have  possessions 
exceeding  in  value  the  excepted  amount  is  no  ground  for  inval- 
idating the  law  under  which  the  taxes  are  levied  upon  that  ex- 
cess. 

Similar  exemptions  as  to  taxes  or  income  appear  in  the  original 
income  tax  law  passed  by  Ck^ngress  on  August  5,  1861,  and  in 
each  re-enactment  and  amendment  of  the  act  until  its  repeal. 
When  these  laws  were  before  the  Supreme  Court  and  other 
courts  of  the  United  States,  a  great  variety  of  objections  were 
made  to  their  validity,  and  their  constitutionality  was  sustained. 
In  1841  the  State  of  Maryland  passed  an  income  law,  in  which 
similar  exemptions  of  incomes  beneath  a  designated  amount  ap- 
peared. In  the  English  income  act  of  1853,  the  basis  of  the  pres- 
ent law  in  that  country,  such  exemptions  of  incomes  below  a  desig- 
nated sum  were  allowed  ;  and  in  each  of  these  acts  there  appeared 
numerous  other  exemptions  of  persons  and  occupations.  But 
although  it  may  be  that  the  exemption  in  the  present  law  is  de- 
cidedly larger  than  any  of  those  in  the  systems  I  have  referred 
to,  the  question  of  its  reasonableness  was  for  the  decision  of  the 
Legislature,  which  has  adjusted  the  amount  according  to  its  own 
view  of  its  propriety,  as  it  had  a  right  to  do.  As  the  Supreme 
court  said  in  8  Wallace,  548  (Veazie  Bank  v.  Fenno)  :  **The 
Judiciary  cannot  prescribe  to  the  Legislative  Department  of  the 
Government  limitations  upon  the  exercise  of  its  acknowledged 
powers.  The  power  to  tax  may  be  exercised  oppressively  upon 
persons,  but  the  responsibility  of  the  legislation  is  not  to  the 
courts  but  to  the  people  by  whom  its  members  are  elected.  So. 
if  a  particular  tax  bears  heavily  upon  a  corporation,  or  a  class  of 
corporations,  it  cannot,  for  that  reason  only,  be  pronounced  con- 
trary to  the  Constitution.'' 

Thii-d.     The  constitutionality  of  the  act  is  next  attacked,  be- 
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List  to  be  forwarded  April  15,  1895,  will  be  designated  as  ''  The 
income-tax  list  for  1894  for  the  district  of  Alabama/'  or  for  any 
other  district,  as  the  case  may  be,  the  list  to  be  forwarded  April 
15,  1896,  to  be  for  1895,  and  so  on. 

The  Commissioner  will,  immediately  upon  receipt  of  the  lists 
on  Form  367  from  the  collector,  inquire,  determine,  assess  and 
enter  in  columns  11,  12,  13  and  14  thereof,  the  amounts  ascer- 
tained to  be  assessable,  including  the  amounts  returned  by  the 
collector,  if  f  oimd  correct.  He  will  then  enter  the  total  of  column 
14  of  the  list  for  each  district,  respectively,  at  the  foot  of  colunm 
10  of  the  proper  list  on  Form  23,  specifying  on  the  same  line  the 
list  on  Form  367,  from  which  the  amount  is  transferred,  the 
amount  so  entered  to  be  included  in  the  receipt,  Form  S3^,  for 
the  list  to  which  the  transfer  is  made. 

It  is  intended  that  the  amounts  on  the  income-tax  list  for  1894 
shall  be  included  in  the  receipt.  Form  23i,  for  the  month  of  May, 
1895,  which  will  be  forwarded  to  the  collector  about  June  15, 
1895,  and  that  the  receipts,  including  the  amoimts  assessed  on 
the  monthly  lists  on  Form  368,  will  be  forwarded  with  the  lists. 
Forms  23  and  368,  monthly,  as  heretofore  in  the  case  of  Form  23. 

MONTHLY  REPORT  OF  ASSESSED  INCOlfB  TAXES  ON  FORM  368. 

Each  collector  who  receives  a  list  on  Form  367  will  make  a  re- 
port thereof  monthly  until  the  assessment  is  disposed  of  by  pay- 
ment or  abatement ;  such  report  to  be  made  on  Form  368,  in  ac- 
cordance with  the  instructions  printed  on  said  form. 

Jos.  S.  Miller, 
Commismoner  of  Internal  Revenue. 

Approved  : 

J.  G.  Carlisle, 

Secretary  of  the  Treasury. 
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SUPREME  COURT  OF  THE  DISTRICT  OF  COLUMBIA. 

In  Equity. 

January  28d,  1895. 
MooRR  V,  Miller,  CommiBsioner  of  Internal  Revenue. 

The  sections  of  the  act  entitled  '*  An  Act  to  Reduce  Taxation,  to  Provide 
Revenue  for  the  Grovemment  and  other  purposes/^  passed  by  the  Fifty- 
third  Congress,  which  provide  for  the  taxation  of  incomes,  are  not  un- 
constitutional. 

Under  the  decisions  of  the  Supreme  Court  of  the  United  States  in  Springer 
t.  U.  S.  (102  U.  S.  586),  and  Pacific  Insurance  Co.  c.  Soule  (7  Wallace, 
446),  an  income  tax  is  not  a  direct  tax,  and  the  law  above  referred  to  is 
not  invalid  because  not  providing  for  an  apportionment  of  the  tax  among 
the  several  states. 

A  tax  law  is  not  unconstitutional  because  it  may  entail  duplicate  taxation. 
The  fact  that  for  a  portion  of  the  period  covered  by  the  law  in  question 
taxation  may  be  exacted  both  from  certain  corporations  upon  their  net 
profits  and  from  individuals  upon  the  same  net  profits  received  by  them 
as  dividends,  will  not  invalidate  such  law. 

Section  8  of  article  1  of  the  Federal  Constitution,  requiring  that  **all  duties, 
imports  and  excises  shall  be  uniform  throughout  the  United  States/*  is 
not  infringed  by  the  exemption  from  taxation  of  all  incomes  not  ex- 
ceeding $4,000.  The  uniformity  so  prescribed  by  the  Constitution  has 
reference  to  the  various  localities  in  which  a  tax  is  intended  to  operate. 

Congress  may  rightfully  subject  alien  residents  to  the  same  taxation  as  citi- 
zens. Even  if  the  taxation  of  the  incomes  of  alien  residents  were  objec- 
tionable, such  feature  would  not  constitute  a  personal  grievance  en- 
titling, or  tending  to  entitle,  a  resident  citizen  to  an  injunction  against 
the  enforcement  of  the  law  as  against  him. 

R  seems  that  the  law  in  question  does  not  include  the  incomes  of  corpora- 
tions, which,  although  carried  on  for  profit,  are  created,  owned  and 
operated  by  the  several  states  as  instrumentalities  and  agencies  of 
Ck)vemment.  Even  if  such  incomes  were  included,  no  valid  ground  for 
injunctive  relief  would  thereby  be  afforded  to  a  person  not  a  shareholder 
or  otherwise  interested  in  any  such  corporation. 

Congress  may  legally  provide  for  the  taxation  of  incomes  of  a  period  anterior 
to  the  passage  of  the  law. 

A  party,  making  an  involuntary  pa3rment  under  protest  to  a  tax  collector 
having  no  right  to  demand  it,  may  recover  the  same  back,  and  the  party 
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receiving  it  cannot  escape  responsibility  by  having  paid  it  over  to  the 
Grovemment. 

Relief  by  injunction  would  not  be  justified  in  the  present  case  on  the  ground 
of  preventing  multiplicity  of  suits. 

Section  3224  U.  S.  Revised  Statutes  precludes  the  courts  from  issuing  an  in- 
junction to  restrain  the  assessment  or  collection  of  any  tax,  Including  an 
income  tax. 

The  bill  was  filed  in  this  court  on  the  22d  of  December,  1894. 

The  complainant,  claiming  to  be  a  citizen  of  the  United  States 
and  resident  of  New  York  City,  alleges  he  is  a  shareholder  in 
divers  corporations  organized  and  doing  business  in  the  United 
States,  paying  dividends  from  their  net  earnings  to  the  com- 
plainant and  to  their  other  stockholders,  from  which  net  earn- 
ings divers  sums  of  money  will  be  paid  to  the  complainant  as 
such  dividends  during  the  year  ending  December  Slst,  1894. 
That,  in  addition  to  such  dividends,  he  has  an  income  derived 
from  the  gains  and  profits  of  his  business,  embraced  within  sec- 
tions 27  and  28  of  the  act  passed  at  the  second  session  of  the 
Fifty-third  Congress  (entitled  '*  An  Act  to  Reduce  Taxation,  to 
Provide  Revenue  for  the  Government  and  for  other  purposes,^* 
which  became  a  law  with  the  approval  of  the  President),  which 
is  largely  in  excess  of  the  sum  of  $4,000  ;  and  that  the  defendant, 
the  Commissioner  of  Internal  Revenue,  threatens  that  he  will, 
under  the  provisions  of  said  act,  proceed  to  assess  the  sum  of  two 
per  centum  upon  the  amount  of  the  complainant^s  income,  in- 
cluding said  dividends  before  mentioned,  in  excess  of  said  sum  of 
$4,000  per  annum  ;  that  such  assessment  and  the  amount  the 
complainant  will  be  required  to  pay  as  taxes  under  said  act  for 
the  first  year  for  which  such  assessment  is  made  will  be  in  ex- 
cess of  the  sum  of  $4,000. 

That  under  section  29  of  said  act,  the  corporations  before  re- 
ferred to  are  also  required  to  pay  a  tax  of  two  per  cent,  on  their 
net  earnings  respectively,  without  any  regard  to  any  dividends 
paid  out  of  said  net  earnings  ;  and  that  by  sections  27  and  28  the 
complainant  is  required  to  pay  a  like  tax  upon  the  monejrs  so 
paid  to  him  as  dividends  by  such  corporations,  thereby  wrong- 
fully duplicating  the  tax  on  the  complainant. 

That  by  reference  to  section  27  of  said  act  he  shows  to  the 
court  that  said  taxation  is  unjust  and  unequal  in  this,  that  it 
discriminates  against  the  complainant  for  the  purposes  of  tax- 
ation between  persons  who  are  citizens  of  the  United  States  ;  and 
wholly  exempts  such  persons  from  taxation  as  aforesaid,  who 
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have  an  income  of  to  any  amount  up  to  and  not  in  excess  of  the 
sum  of  $4)000  per  annum,  and  thereby  the  complainant  and  all 
others  in  the  same  condition  with  him  are  denied  the  equal  pro- 
tection of  the  law. 

He  further  shows,  by  reference  to  sections  27  and  28  of  said  act, 
there  is  associated  with  the  taxation  of  citizens  of  the  United 
States,  and  subject  to  said  proposed  taxation  and  not  separable 
therefrom,  the  provision  that  persons  who  are  aliens,  but  who  re- 
side in  the  United  States,  whether  permanently  or  only  tempo- 
rarily, shall  likewise  be  subject  to  the  payment  of  said  tax  on  an 
income  in  excess  of  $4,000  per  annum,  although  such  income  is 
derived  wholly  from  rents,  interests,  dividends,  salaries,  or  from 
any  profession,  trade,  employment  or  vocation,  carried  on  else- 
where than  in  the  United  States  ;  thus  undertaking  unlawfully 
and  without  authority  to  tax  income  of  citizens  of  foreign  coun- 
tries alien  to  the  United  States,  who  may  have  within  the  United 
States  a  temporary  residence  for  temporary  purposes,  although 
such  incomes  are  derived  wholly  from  sources  not  within  the  juris- 
diction of  the  United  States. 

That  it  appears  by  section  32  of  said  act  that  no  exception  is 
made  thereby  from  such  taxation  of  incomes  of  such  corporations 
within  the  United  States  (of  which  it  is  alleged  there  are  many), 
which,  although  carried  on  for  profit,  are  created,  owned  and 
operated  by  the  several  states  of  the  Union  as  instrumentalities 
and  agencies  of  the  governments  of  said  respective  states,  and  in 
promotion  of  the  police  and  other  public  functions  and  policies  of 
such  states  ;  and  which  corporations,  so  being  such  agencies  of 
the  respective  states,  are  not  subject  to  taxation  by  the  United 
States. 

That  by  the  provisions  of  said  act  assessments  are  to  be  made 
upon  the  income  of  complainant  and  others,  that  have  been  earned 
and  received  by  him  prior  to  the  time  at  which  the  provisions  of 
the  said  law  took  effect ;  and  that  all  the  taxes  heretofore  men- 
tioned, and  attempted  to  be  assessed  and  collected,  are  not  within 
the  constitutional  jurisdiction  of  Congress  to  impose. 

That  the  defendant,  the  Conunissioner  of  Internal  Revenue,  is 
threatening  and  intending  and  proceeding  to  take  steps  to  make 
an  assessment  against  the  complainant  under  said  provisions  of 
said  act  and  to  collect  the  same,  not  only  for  the  first  year's  in- 
come, but  also,  under  the  requirements  of  said  act,  for  incomes 
hereafter  to  arise  from  year  to  year  continuously,  until  the  year 
1900  ;  and  that  he  and  his  successors  in  office  will  certainly  con- 
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tinue  until  the  last-named  year,  to  assess  the  complainant  from 
year  to  year  until  the  commencement  of  the  said  last-named  year, 
and  to  collect  such  assessments  ;  and  that  the  defendant  and  his 
subordinates  to  that  end  are  now  prei>aring  forms,  rules,  regula- 
tions and  instructions,  and  are  taking  such  steps  as  may  be  neces- 
sary in  making  such  assessment  and  collection  of  said  taxes  on 
said  incomes.  And  because  of  other  defects  and  invalidity  of  said 
income  tax  enactment  which  appear  on  the  face  of  said  act  the 
complainant  avers  and  charges  that  said  act  is  invalid  in  the 
provisions  so  imposing  said  income  tax,  and  in  such  provis- 
ions is  unconstitutional,  inoperative  and  void ;  that  if  said 
taxes  are  collected  he  would  be,  as  aforesaid,  without  adequate 
remedy  at  law  for  the  redress  of  said  illegal  collections,  and  that, 
since  the  said  collections  of  said  taxes  are  by  the  provisions  of 
said  act  to  be  continuous,  as  aforesaid,  until  the  first  day  of 
January,  1900,  therefore,  unless  restrained  by  the  action  of  this 
court,  the  complainant  as  to  said  illegal  assessment  will  be  sub- 
jected to  the  harassment,  expense  and  annoyance  of  a  multitude 
of  said  suits  resorted  to  from  the  present  time  until  the  year  1900, 
in  the  enforcement  of  said  illegal  assessments. 

As  advised  by  counsel,  he  clmrges  that  if  the  said  taxes  are 
collected  although  unlawful  and  unjust,  he  would  be  without 
remedy  to  recover  the  same  from  the  United  States  ;  or  if  col- 
lectible at  all,  it  could  only  be  done  by  such  vexatious,  expensive 
and  continued  litigation  as  would  render  the  remedy  useless. 

The  complainant  therefore  prays  subpoenas,  and  '^  that  during 
the  pendency  of  this  cause  the  said  defendant,  and  all  other 
persons  acting  under  him  and  by  his  authority,  may  be  restrained 
and  enjoined  from  doing  any  act  or  acts  looking  to  or  contem- 
plating the  collection  of  said  income  tax  in  the  foregoing  bill  of 
complaint  mentioned  and  described,  as  provided  in  said  act," — 
and  that  upon  the  final  hearing  of  the  cause,  such  injunction  may 
be  made  perpetual — and  for  further  relief. 

To  the  bill  the  defendant,  on  the  27th  of  December,  1894,  inter- 
posed a  general  demurrer  ;  and  the  arguments  have  been  heard 
upon  this  state  of  the  pleadings. 

Jere  M,  Wilson  for  complainant ;  Edward  B,  Whitney  for  de- 
fendant. 


Hagner,  J. — Although  it  appears  from  the  bill  that  the  formal 
allegations  that  the  act  is  ' '  invalid,  unconstitutional,  inoperative 
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and  void  "  are  predicated  as  well  of  the  defects  specifically  set 
forth,  ''  as  because  of  other  defects  and  invalidities  which  appear 
upon  the  face  of  the  act/'  yet,  as  these  additional  defects  have 
not  been  pointed  out  in  the  argument,  it  is  assumed  they  are  not 
insisted  upon. 

The  objection  that  the  act  is  to  be  considered  as  if  the  income 
tax  imposed  by  it  was  in  the  nature  of  a  direct  tax  was  adverted 
to  by  complainant's  counsel,  but  he  stated  he  did  not  feel  at  liberty 
to  insist  upon  it  under  the  decisions  of  the  Supreme  Court  in 
Springers.  United  States  (102  U.  S.  586),  Pacific  Ins.  Co.  v,  Soule 
(7  Wallace,  446). 

All  the  objections  pressed  at  the  argument — that  an  income 
tax  is  an  unwise  tax  upon  thrift  and  industry  ;  that  its  opera- 
tion must  necessarily  be  grievously  inquisitorial.;  and  that  such 
a  measiu^  belongs  to  the  class  of  exceptional  war  measures  and 
is  not  necessary  or  appropriate  in  times  of  peace— present  ques- 
tions which  were  for  the  decision  of  other  departments  of  the 
Government ;  and  with  them  the  judicial  department  has 
nothing  to  do. 

I  shall  examine  the  objections  specifically  set  forth  in  the  bill 
in  the  order  in  which  they  are  stated. 

First.  It  is  insisted  that  as  section  32  of  the  act  exacts  a  tax 
of  two  per  centum  on  the  net  profits  or  income  of  the  cor- 
porations therein  described,  which  net  profits  include  the  amounts 
paid  to  shareholders  ;  and  as  by  sections  27  and  28  the  complain- 
ant as  a  shareholder  in  some  of  those  corporations  is  required  to 
include  in  his  return  of  income  all  dividends  received  from  such 
corporations,  it  results  that  the  tax  on  such  dividends  ^^  is  wrong- 
fully duplicated  ''  on  the  complainant. 

This  alleged  duplication  could  not  be  claimed  to  be  possible  ex- 
cept as  to  dividends  declared  during  the  calendar  year  1894  ;  for 
by  the  last  paragraph  of  section  28  it  is  provided,  *'  that  in  com- 
puting the  income  of  any  person,  there  shall  not  be  included  the 
amount  received  from  any  corporation,  company  or  association 
as  dividends  upon  the  stock  of  said  corporation,  company  or  as- 
sociation, if  the  tax  of  two  per  centum  has  been  paid  upon  its  net 
profits  by  said  corporation,  company  or  association,  as  re- 
quired by  this  act."  Of  course  the  corporations  will  state 
in  their  returns  for  each  subsequent  year  that  they  have  retained 
for  the  tax  and  propose  to  pay  it ;  which  would  exonerate  the 
shareholders  from  the  charge.  With  respect  to  the  tax  upon  the 
dividends  declared  during  1894,  a  reasonable  construction  of  the 


608  Appendix. 

act  and  a  disposition  on  the  i>art  of  the  corporations  to  comply 
with  its  provisions  would  also  prevent  any  duplication  of  the 
tax.  It  became  a  law  in  August,  1894.  From  any  dividends 
declared  to  the  shareholders  between  that  date  and  tiie  Ist  of 
March,  1895,  such  corporations  would  have  the  opportunity  to 
retain  the  two  per  cent,  on  the  dividends  for  1894,  and  pay  it  with 
their  tax  in  July,  1895,  and  their  return  filed  by  the  1st  of  March, 
1895,  would  state  such  payment ;  which  would  relieve  the 
shareholders  from  computing  the  dividends  in  their  income. 
But  in  cases  where  this  is  not  done  it  is  but  fair  to  pre- 
sume the  officers  of  the  Treasury  would  enforce  the  pro- 
vision in  such  manner  as  to  prevent  a  harsh  construction,  and 
that  an  arrangement  by  the  corporations  to  pay  the  tax  be- 
fore July,  1895,  would,  be  accepted  as  relieving  the  share- 
holders. 

But  it  is  settled  law,  that  vexatious  as  a  duplication  of  tax- 
ation may  be,  it  is  not  possible  practically  to  avoid  it  in  every 
case.  In  Desty  on  Taxation  (Vol.  1,  p.  203)  the  author  says  : 
'^  The  power  to  tax  twice  is  as  ample  as  to  tax  once  ;  and  that  a 
tax  reaches  twice  the  same  property  is  no  objection  to  its  va- 
lidity.^' As  is  said  by  Judge  Cooley  (Taxation,  513),  *'  It  is  not 
essential  to  the  validity  that  it  is  levied  according  to  the  rules  of 
abstract  justness.  ♦  ♦  ♦  Absolute  equality  and  strict  justice 
are  unattainable  in  tax  proceedings.  *  *  *  It  must  happen 
under  any  tax  law  that  some  property  will  be  taxed  twice  while 
other  property  will  escape  taxation  altogether.  ♦  ♦  ♦  Never- 
theless no  question  of  constitutional  law  is  raised  by  these  regula- 
tions and  hardships,  and  the  legislative  control  is  complete.'' 

Second.  It  is  insisted  that  the  proposed  taxation  is  unjust  and 
unequal,  because  it  discriminates  between  citizens  by  wholly  ex- 
empting from  such  taxation  such  persons  as  have  incomes  not  in 
excess  of  $4,000  per  annum,  whereby  the  complainant  and  all 
others  in  the  same  condition  with  him  are  denied  the  equal  pro- 
tection of  the  law. 

This  contention  is  based  upon  the  claim  that  the  exemption  of 
incomes  not  exceeding  $4,000  is  at  variance  with  the  provision  of 
the  (IJonstitution  requiring,  **  That  all  duties,  imposts,  and  excises 
shall  be  uniform  throughout  the  United  States  "  (art.  1,  sec.  8). 
Tliere  is  no  other  restriction  (except  as  to  export  duties)  imposed 
by  the  Constitution  upon  the  taxing  power  of  Congress,  which, 
where  not  restrained  by  constitutional  bounds,  is  limited  only  by 
the  necessities  of  the  Government.    The  wisdom  or  expediency 
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of  its  actions  in  the  exercise  of  this  power  is  beyond  the  control 
of  the  judicial  authority. 

It  has  never  been  supposed  that  exemptions  in  tax  laws  are 
beyond  the  power  of  the  state  governments  :  even  where  their 
constitutions  were  explicit  in  requiring  uniformity  of  taxation  : 
as  by  declaring  that  each  person  in  a  state  ought  to  contribute 
his  portion  of  public  taxes  for  the  support  of  Government  accord- 
ing to  his  actual  worth  in  real  or  personal  property  (12  Gill  Sc 
Johns,  117,  The  Tax  Cases  ;  3  Bland,  186,  William's  Case).  If 
such  general  principles  were  always  to  receive  a  literal  applica- 
tion, a  tax  upon  property  must  include  the  outfit  of  the  boot- 
black ;  and  the  monthly  wages  of  a  servant  must  be  taxed  as  in- 
come. The  effort  to  include  everybody  and  everything  would 
result  in  such  cases  in  diminution  rather  than  increase  of  revenue. 
The  Supreme  Court,  in  Bell's  Gap  R.  R.  Co.  v,  Pennsylvania  (134 
U.  S.  237),  uses  this  language  on  the  subject  :  *'The  provision 
of  the  14th  Amendment,  that  no  state  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  law,  was  not 
intended  to  prevent  a  state  from  adjusting  its  system  of  taxation 
in  all  proper  and  reasonable  ways.  It  may,  if  it  choose,  exempt 
certain  classes  of  property  from  any  taxation  at  all,  such  as 
churches,  libraries,  and  the  property  of  charitable  institutions. 
It  may  impose  different  specific  taxes  upon  different  trades  and 
professions,  and  may  vary  the  rates  of  excise  upon  different 
products ;  it  may  tax  real  and  personal  estate  in  a  different 
manner  ;  it  may  tax  visible  property  only,  and  not  tax  securi- 
ties or  payment  of  money  ;  it  may  allow  deductions  for  indebted- 
ness or  not  allow  them.'* 

That  (Zk)ngress  had  the  right  to  exempt  manufacturing  property 
within  the  District  of  (Zk)lumbia  from  taxation  was  admitted  in 
Welch  V.  Cook  (97  U.  S.  642),  though  the  act  was  treated  as  a 
bounty  law,  which  was  capable  of  repeal  at  any  time.  And  in 
Gibbons  v.  The  District  of  Columbia  (116  U.  S.  408)  it  was  said  : 
*'  In  the  exercise  of  this  power  (of  taxation).  Congress,  like  any 
state  legislature  unrestricted  by  constitutional  provisions,  may, 
at  its  discretion,  wholly  exempt  certain  classes  of  property  from 
taxation,  or  may  tax  them  at  a  lower  rate  than  any  other  prop- 
erty." 

The  meaning  of  the  requirement  of  uniformity  in  national  tax- 
laws  is  fixed  by  the  decisions  of  the  Supreme  Court. 

In  112  U.  S.  694  (The  Head  Money  Cases),  it  was  contended 
that  the  tax  created  by  the  Act  of  1882,  which  imposed  a  duty 
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upon  each  passenger,  not  a  citizen,  brought  by  steam  or  sail 
vessel  from  a  foreign  port  to  any  port  in  the  United  States,  was 
not  uniform  in  its  character,  since  no  such  duty  was  imposed 
upon  railroads  or  other  inland  conveyances  carrying  such  pas- 
sengers, and  waB,  therefore,  unconstitutional  and  void.  The 
court  said:  **The  uniformity  here  prescribed  has  reference  to 
the  various  localities  in  which  the  tax  is  intended  to  operate. 
It  shall  be  uniform  throughout  the  United  States.  Is  the  tax  on 
tobacco  void  because  in  many  of  the  states  no  tobacco  is  raised 
or  manufactured  ?  Is  the  tax  on  distilled  liquors  void  because 
a  few  states  pay  three-fourths  of  the  revenues  arising  there- 
from ?  The  tax  is  imiform  when  it  operates  with  the  same  force 
and  effect  in  every  place  where  the  subject  is  to  be  found.  The 
law  applies  to  all  ports  alike,  and  evidently  gives  no  preference 
to  one  over  the  other,  but  is  uniform  in  its  operation  in  all  ports 
of  the  United  States."  Mr.  Justice  Story,  in  sec.  967  (1  Story  on 
Const.),  answers  the  question  ''  why  duties,  imposts  and  excises 
are  required  to  be  uniform  throughout  the  United  States  ? "  in 
these  words  :  ^^  It  was  to  cut  off  all  undue  preference  of  one 
state  over  another  in  the  regulation  of  subjects  affecting  their 
common  interests.  Unless  duties,  imposts  and  excises  were  uni- 
form the  grossest  and  most  offensive  inequalities  vitaUy  affecting 
the  pursuits  and  emplojTnents  of  the  people  of  the  different  states 
might  exist.  ♦  *  *  And  a  combination  of  a  few  states  in  Ck>ngress 
might  secure  a  monopoly  of  certain  branches  of  trade  and  business 
to  themselves,  to  the  injury,  if  not  to  the  destruction,  of  their  less 
favored  neighbors.*' 

Mr.  Curtis  (Hist.  Const.,  vol.  2,  p.  324)  calls  attention  to  the 
fact  that  while  the  convention  was  considering  a  proposition  from 
the  Maryland  delegates  to  forbid  legislation  offering  inducements 
to  vessels  to  enter  or  clear  in  one  state  in  preference  to  another 
(dictated  by  fear  of  discrimination  against  Baltimore,  in  favor  of 
ports  on  the  Lower  Chesapeake),  a  clause  was  reported  by  the 
committee,  as  a  part  of  the  Maryland  proposition,  in  these 
words  :  ' '  And  all  tonnage,  duties,  imposts,  and  excises  levied 
by  the  Legislature  shall  be  uniform  throughout  the  United 
States  ;  "  which,  on  the  final  revision,  was  amended  and  8ep)ar- 
ated  from  the  regulation  of  commerce  clause  and  annexed  to  the 
power  of  taxation.  In  the  light  of  its  history,  and  of  the  opinion 
of  the  distinguished  jurists  above  quoted,  the  counsel  for  the 
United  States  had  warrant  for  his  characterization  of  the  re- 
quired luiif ormity  as  rather  geographical  in  its  character,  inas- 
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much  as  it  was  designed  only  to  inhibit  different  rates  of  duty 
or  tax  upon  the  same  subject  in  the  different  states. 

But  there  is  no  discrimination  in  the  act  between  the  different 
persons  who  are  authorized  to  avail  themselves  of  the  $4,000 
exemption.  EiVery  person  in  the  United  States  is  equally  entitled 
to  its  benefits,  the  complainant  as  weU  as  every  other  ;  and  his 
tax  is  reduced  by  its  operation  to  the  extent  of  two  per  cent, 
upon  the  four-thousand-dollar  exemption.  In  this  district,  and 
probably  in  every  state  in  the  Union,  property  below  a  designated 
value,  and  various  real  and  personal  property  without  limitation 
as  to  value,  are  exempted  from  assessment  and  taxation.  That 
some  property  holders  are  fortunate  enough  to  have  possessions 
exceeding  in  value  the  excepted  amount  is  no  ground  for  inval- 
idating the  law  under  which  the  taxes  are  levied  upon  that  ex- 
cess. 

Similar  exemptions  as  to  taxes  or  income  appear  in  the  original 
income  tax  law  passed  by  Congress  on  August  5,  1861,  and  in 
each  re-enactment  and  amendment  of  the  act  imtil  its  repeal. 
When  these  laws  were  before  the  Supreme  Court  and  other 
courts  of  the  United  States,  a  great  variety  of  objections  were 
made  to  their  validity,  and  their  constitutionality  was  sustained. 
In  1841  the  State  of  Maryland  passed  an  income  law,  in  which 
similar  exemptions  of  incomes  beneath  a  designated  amount  ap- 
peared. In  the  English  income  act  of  1853,  the  basis  of  the  pres- 
ent law  in  that  country,  such  exemptions  of  incomes  below  a  desig- 
nated sum  were  allowed  ;  and  in  each  of  these  acts  there  appeared 
numerous  other  exemptions  of  persons  and  occupations.  But 
although  it  may  be  that  the  exemption  in  the  present  law  is  de- 
cidedly larger  than  any  of  those  in  the  systems  I  have  referred 
to,  the  question  of  its  reasonableness  was  for  the  decision  of  the 
Legislature,  which  has  adjusted  the  amount  according  to  its  own 
view  of  its  propriety,  as  it  had  a  right  to  do.  As  the  Supreme 
court  said  in  8  Wallace,  548  (Veazie  Bank  r.  Fenno)  :  **The 
Judiciary  cannot  prescribe  to  the  Legislative  Department  of  the 
€k)vemment  limitations  upon  the  exercise  of  its  acknowledged 
powers.  The  power  to  tax  may  be  exercised  oppressively  upon 
persons,  but  the  responsibility  of  the  legislation  is  not  to  the 
courts  but  to  the  people  by  whom  its  members  are  elected.  So, 
if  a  particular  tax  bears  heavily  upon  a  corporation,  or  a  class  of 
corporations,  it  cannot,  for  that  reason  only,  be  pronounced  con- 
trary to  the  Constitution.'' 

Third.     The  constitutionality  of  the  act  is  next  attacked,  be- 
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cause  by  sections  27  and  28,  ^^  there  is  associated  with  the  taxation 
of  citizens  of  the  United  States,  subject  to  said  proposed  taxa- 
tion, and  not  separable  therefrom,  the  provision  that  persons  who 
are  aliens,  but  who  reside  in  the  United  States,  whether  perma- 
nently or  only  temporarily,  shall  likewise  be  subject  to  the  pay- 
ment of  said  tax,  on  an  income  in  excess  of  $4,000  per  annum, 
although  such  income  be  derived  wholly  from  r^its,  interests, 
dividends,  salaries,  or  from  any  profession,  trade,  employment, 
or  vocation  carried  on  elsewhere  than  in  the  United  States.'^ 

The  language  of  section  27  differs  somewhat  from  that  used  in 
this  paragraph  of  the  bill.  That  section  provides  the  tax  shall  be 
levied  on  the  income  received  in  the  preceding  calendar  year,  *'  by 
every  citizen  of  the  United  States,  whether  residing  at  home 
or  abroad,  and  every  person  residing  therein.^*  Nothing  is  said 
of  temporary  residence,  nor  to  indicate  that  mere  sojourners  or 
visitors  are  to  be  included;  and  what  constitutes  a  residence, 
within  the  meaning  of  the  act,  must  be  for  the  determination  of 
the  courts  in  any  particular  case. 

It  is  apparent  that  the  inclusion  of  the  income  of  such  alien 
residents  within  the  assessment  and  tax  could  not  be  in  any  way 
injurious  to  the  complainant.  If  it  could  operate  at  all  upon  his 
personal  interests,  its  effect  would  rather  be  in  the  direction  of 
relieving  him  from  the  continuance  of  the  tax;  and  a  party 
applying  for  an  injunction  must  show  some  personal  grievance, 
actually  existing  or  impending.  The  provision  is  not  new  in  in- 
come tax  laws.  Sec.  49  of  the  Act  of  5th  of  August,  1861,  declared 
there  shall  be  levied  ' '  upon  the  annual  income  of  every  person 
residing  in  the  United  States,''  a  tax,  etc.,  without  anything  to 
indicate  the  exemption  of  aliens;  and  the  same  expression  is 
used  in  the  Act  of  July  Ist,  1862,  which  was  substituted  for  the 
previous  law. 

In  the  income  acts  of  Maryland  no  discrimination  as  to  citizen- 
ship was  made  ;  and  all  persons  in  the  employment  of  foreign 
corporations  doing  business  in  the  state  were  included ;  and  the 
English  act  imposed  a  tax  upon  ''the  gains,  etc.,  arising  or 
accruing  to  ayiy  person  or  persons  whatsoever,,  resident  in  the 
United  Kingdom,  from  any  kind  of  property  whatever,  whether 
situated  in  the  United  Kingdom  or  elsewhere ;  or  from  any  annui- 
ties, allowances,  or  stipends,  or  from  any  profession,  trade,  or 
vocation,  whether  the  Siime  shall  be  respectively  exercised  in  the 
United  Kingdom  or  elsewhere." 

That  the  Legislature  may  rightfully  subject  an  alien  resident 
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to  the  taxation  to  which  its  own  citizens  are  subjected  would 
seem  to  be  clear.  **  The  protection  of  the  Grovernment  is  the  con- 
sideration for  which  taxes  are  demanded ;  and  all  persons  who 
receive,  or  are  entitled  to  that  protection,  may  be  called  upon  to 
render  the  equivalent.  The  protection  may  be  either  to  the 
rights  of  persons  or  to  the  rights  of  property,  and  taxes  may  con- 
sequently be  imposed  when  either  person  or  property  is  within 
the  jurisdiction  "  (Cooley  on  Taxation,  page  14). 

The  income  laws  I  have  referred  to  go  quite  as  far  as  the 
present  statute  in  subjecting  to  taxation  incomes  derived  from 
rents  or  dividends,  etc.,  on  property  outside  of  the  United  States; 
or  on  profits  from  professions  or  trades,  etc.,  exercised  elsewhere 
than  in  this  country ;  and  this  right  is  abundantly  justified  by 
the  authorities  (100  U.  S.  491,  Kirkland  v.  Hutchkiss;  104  U.  S., 
Ill,  Nevada  Bank  v.  Sedgwick;  8th  Howard,  494,  Mager  v. 
Grima).  In  104  U.  S.,  595  (Bonaparte  v.  Tax  Collector),  where 
the  court  held  a  state  can  rightfully  tax  as  the  property  of  a 
resident  the  registered  public  debt  of  another  state,  although  the 
debtor  state  may  have  exempted  it  from  taxation,  or  actually 
taxed  it,  the  Chief  Justice  said:  *'  All  the  obligations  which  rest 
on  the  holder  of  the  debt  as  a  resident  of  the  state  in  which  he 
dwells  still  remains  ;  and  as  a  member  of  society  he  must  contri- 
bute his  just  share  towards  supporting  the  Government,  whose 
protection  he  claims  and  to  whose  control  he  has  submitted  him- 
self." 

The  fourth  ground  of  objection  is  that  no  exemption  is  made  in 
the  act  of  the  incomes  of  corporations  within  the  United  States 
(of  which  there  ai'e  alleged  to  be  many)  which,  although  carried 
on  for  profit,  are  created,  owned  and  operated  by  the  several 
states  respectively  as  instrumentalities  and  agencies  of  those 
state  governments  and  in  promotion  of  their  police  and  other 
public  functions  and  policies,  which  corporations,  so  being  agen- 
cies of  the  respective  states,  are  not  subject  to  taxation  by  the 
United  States. 

Again,  it  is  not  alleged  the  complainant  is  interested  as  a  share- 
holder or  otherwise  in  either  of  the  corporations  thus  referred  to. 
Having  no  personal  grievance  involved  in  the  prosecution  of  this 
objection  ho  must  be  considered  as  a  voluntary  applicant  for  the 
relief  of  the  states  alleged  to  be  concerned.  In  this  quality  he 
has  no  title  to  injunctive  relief. 

The  statute  does  not  in  words  or  by  necessary  implication  in- 
clude such  corporations  as  are  described ;  and  Congress  having 
33 


504  Appendix. 

receiving  it  cannot  escape  responsibility  by  having  paid  it  over  to  the 
Grovemment. 

Relief  by  injunction  would  not  be  justified  in  the  present  case  on  the  ground 
of  preventing  multiplicity  of  suits. 

Section  3224  U.  S.  Revised  Statutes  precludes  the  courts  from  issuing  an  in- 
junction to  restrain  the  assessment  or  collection  of  any  tax,  including  an 
income  tax. 

The  bill  was  filed  in  this  court  on  the  22d  of  December,  1894. 

The  complainant,  claiming  to  be  a  citizen  of  the  United  States 
and  resident  of  New  York  City,  alleges  he  is  a  shareholder  in 
divers  corporations  organized  and  doing  business  in  the  United 
States,  paying  dividends  from  their  net  earnings  to  the  com- 
plainant and  to  their  other  stockholders,  from  which  net  earn- 
ings divers  sums  of  money  will  be  paid  to  the  complainant  as 
such  dividends  during  the  year  ending  December  31st,  1894. 
That,  in  addition  to  such  dividends,  he  has  an  income  derived 
from  the  gains  and  profits  of  his  business,  embraced  within  sec- 
tions 27  and  28  of  the  act  passed  at  the  second  session  of  the 
Fifty -third  Congress  (entitled  "An  Act  to  Reduce  Taxation,  to 
Provide  Revenue  for  the  Government  and  for  other  purposes,'" 
which  became  a  law  with  the  approval  of  the  President),  which 
is  largely  in  excess  of  the  sum  of  $4,000  ;  and  that  the  defendant, 
the  Commissioner  of  Internal  Revenue,  threatens  that  he  will, 
under  the  provisions  of  said  act,  proceed  to  assess  the  sum  of  two 
per  centum  upon  the  amoimt  of  the  complainant's  income,  in- 
cluding said  dividends  before  mentioned,  in  excess  of  said  sum  of 
$4,000  per  annum  ;  that  such  assessment  and  the  amount  the 
complainant  will  be  required  to  pay  as  taxes  under  said  act  for 
the  first  year  for  which  such  assessment  is  made  will  be  in  ex- 
cess of  the  sum  of  $4,000. 

That  under  section  29  of  said  act,  the  corporations  before  re- 
ferred to  are  also  required  to  pay  a  tax  of  two  per  cent,  on  their 
net  earnings  respectively,  without  any  regard  to  any  dividends 
paid  out  of  said  net  earnings  ;  and  that  by  sections  27  and  28  the 
complainant  is  required  to  pay  a  like  tax  upon  the  moneys  so 
paid  to  him  as  dividends  by  such  corporations,  thereby  wrong- 
fully duplicating  the  tax  on  the  complainant. 

That  by  reference  to  section  27  of  said  act  he  shows  to  the 
court  that  said  taxation  is  unjust  and  unequal  in  this,  that  it 
discriminates  against  the  complainant  for  the  purposes  of  tax- 
ation between  persons  who  are  citizens  of  the  United  States  ;  and 
wholly  exempts  such  persons  from  taxation  as  aforesaid,  who 
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have  an  income  of  to  any  amount  up  to  and  not  in  excess  of  the 
sum  of  $4,000  per  annum,  and  thereby  the  complainant  and  all 
others  in  the  same  condition  with  him  are  denied  the  equal  pro- 
tection of  the  law. 

He  further  shows,  by  reference  to  sections  27  and  28  of  said  act, 
there  is  associated  with  the  taxation  of  citizens  of  the  United 
States,  and  subject  to  said  proposed  taxation  and  not  separable 
therefrom,  the  provision  that  persons  who  are  aliens,  but  who  re- 
side in  the  United  States,  whether  permanently  or  only  tempo- 
rarily, shall  likewise  be  subject  to  the  payment  of  said  tax  on  an 
income  in  excess  of  $4,000  per  annum,  although  such  income  is 
derived  wholly  from  rents,  interests,  dividends,  salaries,  or  from 
any  profession,  trade,  employment  or  vocation,  carried  on  else- 
where than  in  the  United  States  ;  thus  undertaking  imlawfully 
and  without  authority  to  tax  income  of  citizens  of  foreign  coun- 
tries alien  to  the  United  States,  who  may  have  within  the  United 
States  a  temporary  residence  for  temporary  purposes,  although 
such  incomes  are  derived  wholly  from  sources  not  within  the  juris- 
diction of  the  United  States. 

That  it  appears  by  section  32  of  said  act  that  no  exception  is 
made  thereby  from  such  taxation  of  incomes  of  such  corporations 
within  the  United  States  (of  which  it  is  alleged  there  are  many), 
which,  although  carried  on  for  profit,  are  created,  owned  and 
operated  by  the  several  states  of  the  Union  as  instrumentalities 
and  agencies  of  the  governments  of  said  respective  states,  and  in 
promotion  of  the  police  and  other  public  fimctions  and  policies  of 
such  states  ;  and  which  corporations,  so  being  such  agencies  of 
the  respective  states,  are  not  subject  to  taxation  by  the  United 
States. 

That  by  the  provisions  of  said  act  assessments  are  to  be  made 
upon  the  income  of  complainant  and  others,  that  have  been  earned 
and  received  by  him  prior  to  the  time  at  which  the  provisions  of 
the  said  law  took  effect ;  and  that  all  the  taxes  heretofore  men- 
tioned, and  attempted  to  be  assessed  and  collected,  are  not  within 
the  constitutional  jurisdiction  of  Congress  to  impose. 

That  the  defendant,  the  Commissioner  of  Internal  Revenue,  is 
threatening  and  intending  and  proceeding  to  take  steps  to  make 
an  assessment  against  the  complainant  under  said  provisions  of 
said  act  and  to  collect  the  same,  not  only  for  the  first  year's  in- 
come, but  also,  under  the  requirements  of  said  act,  for  incomes 
hereafter  to  arise  from  year  to  year  continuously,  until  the  year 
1900  ;  and  that  he  and  his  successors  in  office  will  certainly  con- 
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I  have  thus  far  examined  the  specific  objections  set  forth  in 
the  bill,  as  far  as  possible,  as  if  the  application  were  one  of  an 
ordinary  character,  distinguished  by  no  peculiar  features  from 
the  usual  petition  for  an  injunction. 

But  the  bill  presents  the  exceptional  prayer  that  this  court 
shall  declare  as  unconstitutional,  and  therefore  void,  all  the 
provisions  of  the  act  of  Congress  relating  to  the  income  tax  ;  and 
shall  enjoin  all  proceedings  looking  to  the  collection  of  this  por- 
tion of  the  public  revenue  under  that  act. 

It  is  settled  law  that  the  suitor  who  challenges  the  constitu- 
tionality of  an  act  of  Congress  must  assume  the  burden  of  estab- 
lishing that  contention,  that  the  violation  imputed  to  Congress 
must  be  made  manifest,  and,  in  the  language  of  Chief  Justice 
Marshall,  in  Fletcher  r.  Peck  (6  Cranch,  87),  **  it  is  not  on  slight 
implication  and  vague  conjecture  that  the  Legislature  is  to  be 
pronounced  to  have  transcended  its  powers  and  its  acts  to  be  con- 
sidered void.  The  opposition  between  the  Constitution  and  the 
law  should  be  such  that  the  judge  feels  a  clear  and  strong  con- 
viction of  their  incompatibility  with  each  other."  It  is  well  to 
remember  that  so  cautiously  has  this,  the  highest  power  confided 
to  the  courts,  been  exercised,  that  the  cases  in  which  acts  of 
Congress  have  been  pronounced  unconstitutional  by  our  highest 
judicial  tribunal  during  the  century  of  its  existence  may  be 
reckoned  by  being  counted  on  the  fingers  of  the  two  hands. 

It  is  equally  familiar  law  that  courts  of  equity  are  always 
averse  to  interfere  with  the  collection  of  taxes  ;  that  they  will 
never  attempt  to  restrain  the  execution  of  a  tax  law  merely 
because  of  the  illegality,  hardship,  or  irregularity  of  the  tax  com- 
plained of  ;  that  when  even  in  the  exceptional  cases  where  a 
court  of  eciuity  has  entertained  a  bill  to  restrain  the  collection  of 
a  tax  (where  it  was  unauthorized  by  law  or  assessed  as  property 
not  subject  to  taxation)  special  circumstances  must  also  appear, 
bringing  the  the  case  under  some  head  of  equity  jurisdiction  ;  as 
that  its  enforcement  would  cause  irreparable  injury,  or  occasion 
a  multiplicity  of  suits,  and  that  the  party  has  no  adequate  remedy 
at  law  (142  U.  S.  348,  Pacific  Express  Co.  v.  Seibert). 

In  the  case  before  us  the  special  grounds  alleged  for  the  inter- 
position of  equity  are  the  absence  of  any  adequate  remedy  to 
recover  the  taxes  if  paid  over  to  the  collector,  and  that  in  case 
such  remedy  exists,  a  multiplicity  of  suits  would  result  from 
ivnoking  it. 

I  have  already  decided  that  the  predicate  of  the  jurisdiction 
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and  void  "  are  predicated  as  well  of  the  defects  specifically  set 
forth,  ''  as  because  of  other  defects  and  invalidities  which  appear 
upon  the  face  of  the  act/'  yet,  as  these  additional  defects  have 
not  been  pointed  out  in  the  argument,  it  is  assumed  they  are  not 
insisted  upon. 

The  objection  that  the  act  is  to  be  considered  as  if  the  income 
tax  imposed  by  it  was  in  the  nature  of  a  direct  tax  was  adverted 
to  by  complainant's  counsel,  but  he  stated  he  did  not  feel  at  liberty 
to  insist  upon  it  under  the  decisions  of  the  Supreme  Ck>urt  in 
Springer  t7.  United  States  (102  U.  S.  586),  Pacific  Ins.  Ck>.  v.  Soule 
(7  Wallace,  446). 

All  the  objections  pressed  at  the  argument — that  an  income 
tax  is  an  unwise  tax  upon  thrift  and  industry  ;  that  its  opera- 
tion must  necessarily  be  grievously  inquisitorial.;  and  that  such 
a  measure  belongs  to  the  class  of  exceptional  war  measures  and 
is  not  necessary  or  appropriate  in  times  of  peace — present  ques- 
tions which  were  for  the  decision  of  other  departments  of  the 
Qovemment ;  and  with  them  the  judicial  department  has 
nothing  to  do. 

I  shall  examine  the  objections  specifically  set  forth  in  the  bill 
in  the  order  in  which  they  are  stated. 

First.  It  is  insisted  that  as  section  32  of  the  act  exacts  a  tax 
of  two  per  centum  on  the  net  profits  or  income  of  the  cor- 
porations therein  described,  which  net  profits  include  the  amounts 
paid  to  shareholders  ;  and  as  by  sections  27  and  28  the  complain- 
ant as  a  shareholder  in  some  of  those  corporations  is  required  to 
include  in  his  return  of  income  all  dividends  received  from  such 
corporations,  it  results  that  the  tax  on  such  dividends  ''  is  wrong- 
fully duplicated  "  on  the  complainant. 

This  alleged  duplication  could  not  be  claimed  to  be  possible  ex- 
cept as  to  dividends  declared  during  the  calendar  year  1894  ;  for 
by  the  last  paragraph  of  section  28  it  is  provided,  ''  that  in  com- 
puting the  income  of  any  person,  there  shall  not  be  included  the 
amount  received  from  any  corporation,  company  or  association 
as  dividends  upon  the  stock  of  said  corporation,  company  or  as- 
sociation, if  the  tax  of  two  per  centum  has  been  paid  upon  its  net 
profits  by  said  corporation,  company  or  association,  as  re- 
quired by  this  act."  Of  course  the  corporations  will  state 
in  their  returns  for  each  subsequent  year  that  they  have  retained 
for  the  tax  and  propose  to  pay  it ;  which  would  exonerate  the 
shareholders  from  the  charge.  With  respect  to  the  tax  upon  the 
dividends  declared  during  1894,  a  reasonable  construction  of  the 
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many  of  the  duties  imposed  by  it  upon  the  Commissioner  of 
Internal  Revenue  with  respect  to  the  tax  on  incomes,  are  of  such 
a  nature  as  involve  the  exercise  of  discretion  by  that  officer  in 
their  performance.  Among  others  is  the  decision  of  the  mani- 
fold questions  that  must  constantly  arise  as  to  the  construction  of 
points  under  the  law  and  the  determination  of  appeals  from  col- 
lectors ;  which  decisions  are  declared  to  be  final,  so  far  at  least 
as  the  office  is  concerned.  That  discretionary  duties  of  this 
character  devolved  on  a  public  officer  are  not  controllable  by 
mandamus  or  by  the  writ  of  injimction,  in  some  respects  a  cor- 
relative remedy,  is  common  knowledge.  And  yet  the  present 
application  would  result  in  substituting  the  opoinion  of  the 
court  as  the  guide  of  that  official  discretion  ;  in  case  it  did  not 
go  to  the  further  extent  of  nullifying  the  entire  provision  as  to 
the  tax  on  incomes. 

Finally,  it  is  contended  on  the  part  of  the  defendant  that  the 
courts  are  without  authority  to  grant  an  injunction  in  such  a 
case  as  this,  because  of  the  provision  of  section  3224  of  the  Re- 
vised Statutes  of  the  United  States,  that  "  no  suit  for  the  pur- 
pose of  restraining  the  assessment  or  collection  of  any  tax  shall  be 
maintained  in  any  court." 

The  complainant,  as  I  understand,  insists  this  section  can  have 
no  application  to  suits  respecting  special  tax,  like  the  income 
tax,  but  refers  only  to  those  affecting  the  general  taxes  forming 
the  internal  revenue. 

The  language  is  certainly  broad  enough.  '*  Any  tax  "  would 
seem  to  comprehend  the  income  tax  as  well  as  all  others. 
•  It  was  passed  in  March,  1867,  as  an  amendment  to  section  19 
of  the  Act  of  July,  18G6,  ch.  184,  which  now  forms  section  3226 
of  the  Revised  Statutes.  Both  statutes  were  revisions  of  pre- 
ious  acts  affecting  income  taxes,  as  well  as  other  internal  rev- 
enues. The  word  *'  any  "  was  inserted  in  the  revision,  and  would 
seem  to  make  the  section  rather  more  comprehensive  than  it 
was  originally,  I  think.  It  became  applicable  to  the  income 
taxes  as  well  as  to  all  other  taxes  named  in  either  of  those 
statutes. 

Such  was  the  decision  of  Judge  Benedict  in  Robbins  v.  Free- 
land,  Collector,  in  July,  1871,  before  the  I'evision  of  the  statutes, 
reported  in  14  Int.  Revenue  Record,  at  page  28.  The  complain- 
ant there  had  applied  for  an  injunction  to  restrain  the  collector 
from  collecting  an  income  tax;  and  the  judge  (citing  Pullen  r. 
Kinsinger,  2  Abbott  U.  S.  Reports)  held  the  court  was  forbidden 
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of  its  actions  in  the  exercise  of  this  power  is  beyond  the  control 
of  the  judicial  authority. 

It  has  i^ever  been  supposed  that  exemptions  in  tax  laws  are 
beyond  the  power  of  the  state  governments  :  even  where  their 
constitutions  were  explicit  in  requiring  uniformity  of  taxation  : 
as  by  declaring  that  each  person  in  a  state  ought  to  contribute 
his  portion  of  public  taxes  for  the  support  of  Government  accord- 
ing to  his  actual  worth  in  real  or  personal  property  (12  Gill  & 
Johns,  117,  The  Tax  Cases ;  3  Bland,  186,  William's  Case).  If 
such  general  principles  were  always  to  receive  a  literal  applica- 
tion, a  tax  upon  property  must  include  the  outfit  of  the  boot- 
black ;  and  the  monthly  wages  of  a  servant  must  be  taxed  aa  in- 
come. The  effort  to  include  everybody  and  everything  would 
result  in  such  cases  in  diminution  rather  than  increase  of  revenue. 
The  Supreme  Court,  in  Bell's  Gap  R.  R.  Co.  v.  Pennsylvania  (134 
U.  S.  237),  uses  this  language  on  the  subject  :  *'The  provision 
of  the  14th  Amendment,  that  no  state  shall  deny  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  law,  waa  not 
intended  to  prevent  a  state  from  adjusting  its  system  of  taxation 
in  all  proper  and  reasonable  ways.  It  may,  if  it  choose,  exempt 
certain  classes  of  property  from  any  taxation  at  all,  such  as 
churches,  libraries,  and  the  property  of  charitable  institutions. 
It  may  impose  different  specific  taxes  upon  different  trades  and 
professions,  and  may  vary  the  rates  of  excise  upon  different 
products ;  it  may  tax  real  and  personal  estate  in  a  different 
manner  ;  it  may  tax  visible  property  only,  and  not  tax  securi- 
ties or  payment  of  money  ;  it  may  allow  deductions  for  indebted- 
ness or  not  allow  them.'' 

That  Congress  had  the  right  to  exempt  manufacturing  property 
within  the  District  of  Columbia  from  taxation  was  admitted  in 
Welch  V,  Cook  (97  U.  S.  642),  though  the  act  was  treated  as  a 
bounty  law,  which  was  capable  of  repeal  at  any  time.  And  in 
Gibbons  v.  The  District  of  Columbia  (116  U.  S.  408)  it  was  said  : 
'*  In  the  exercise  of  this  power  (of  taxation).  Congress,  like  any 
state  legislature  unrestricted  by  constitutional  provisions,  may, 
at  its  discretion,  wholly  exempt  certain  classes  of  property  from 
taxation,  or  may  tax  them  at  a  lower  rate  than  any  other  prop- 
erty." 

The  mecming  of  the  requirement  of  uniformity  in  national  tax- 
laws  is  fixed  by  the  decisions  of  the  Supreme  Court. 

In  112  U.  S.  594  (The  Head  Money  Cases),  it  was  contended 
that  the  tax  created  by  the  Act  of  1882,  which  imposed  a  duty 
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upon  each  passenger,  not  a  citizen,  brought  by  steam  or  sail 
vessel  from  a  foreign  port  to  any  port  in  the  United  States,  was 
not  uniform  in  its  character,  since  no  such  duty  was  imposed 
upon  railroads  or  other  inland  conveyances  carrying  such  pas- 
sengers, and  was,  therefore,  unconstitutional  and  void.  The 
court  said:  ''The  uniformity  here  prescribed  has  reference  to 
the  various  localities  in  which  the  tax  is  intended  to  operate. 
It  shall  be  uniform  throughout  the  United  States.  Is  the  tax  on 
tobacco  void  because  in  many  of  the  states  no  tobacco  is  raised 
or  manufactured  ?  Is  the  tax  on  distilled  liquors  void  because 
a  few  states  pay  three-fourths  of  the  revenues  arising  there- 
from ?  The  tax  is  uniform  when  it  operates  with  the  same  force 
and  effect  in  every  place  where  the  subject  is  to  be  found.  The 
law  applies  to  all  ports  alike,  and  evidently  gives  no  preference 
to  one  over  the  other,  but  is  tmiform  in  its  operation  in  all  ports 
of  the  United  States."  Mr.  Justice  Story,  in  sec.  967  (1  Story  on 
Const.),  answers  the  question  ''  why  duties,  imposts  and  excises 
are  required  to  be  uniform  throughout  the  United  States  ? "  in 
these  words  :  ''It  was  to  cut  off  all  undue  preference  of  one 
state  over  another  in  the  regulation  of  subjects  affecting  their 
common  interests.  Unless  duties,  imposts  and  excises  were  uni- 
form the  grossest  and  most  offensive  inequalities  vitally  affecting 
the  pursuits  and  emplojTnents  of  the  people  of  the  different  states 
might  exist.  *  *  ♦  And  a  combination  of  a  few  states  in  Ck>ngres8 
might  secure  a  monopoly  of  certain  branches  of  trade  and  business 
to  themselves,  to  the  injury,  if  not  to  the  destruction,  of  their  less 
favored  neighbors.'' 

Mr.  Curtis  (Hist.  Const.,  vol.  2,  p.  324)  calls  attention  to  the 
fact  that  while  the  convention  was  considering  a  proposition  from 
the  Maryland  delegates  to  forbid  legislation  offering  inducements 
to  vessels  to  enter  or  clear  in  one  state  in  preference  to  another 
(dictated  by  fear  of  discrimination  against  Baltimore,  in  favor  of 
ports  on  the  Lower  Chesapeake),  a  clause  was  reported  by  the 
committee,  as  a  part  of  the  Maryland  proposition,  in  these 
words  :  ' '  And  all  tonnage,  duties,  imposts,  and  excises  levied 
by  the  Legislature  shall  be  uniform  throughout  the  United 
States  ; ''  which,  on  the  final  revision,  was  amended  and  sep)ar- 
ated  from  the  regulation  of  commerce  clause  and  annexed  to  the 
power  of  taxation.  In  the  light  of  its  history,  and  of  the  opinion 
of  the  distinguished  jurists  above  quoted,  the  counsel  for  the 
United  States  had  warrant  for  his  characterization  of  the  re- 
quired uniformity  as  rather  geographical  in  its  character,  inas- 
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much  as  it  was  designed  only  to  inhibit  different  rates  of  duty 
or  tax  upon  the  same  subject  in  the  different  states. 

But  there  is  no  discrimination  in  the  act  between  the  different 
persons  who  are  authorized  to  avail  themselves  of  the  $4,000 
exemption.  EiVery  person  in  the  United  States  is  equally  entitled 
to  its  benefits,  the  complainant  as  well  as  every  other  ;  and  his 
tax  is  reduced  by  its  operation  to  the  extent  of  two  per  cent, 
upon  the  four-thousand-dollar  exemption.  In  this  district,  and 
probably  in  every  state  in  the  Union,  property  below  a  designated 
value,  and  various  real  and  personal  property  without  limitation 
as  to  value,  are  exempted  from  assessment  and  taxation.  That 
some  property  holders  are  fortunate  enough  to  have  possessions 
exceeding  in  value  the  excepted  amount  is  no  ground  for  inval- 
idating the  law  under  which  the  taxes  are  levied  upon  that  ex- 
cess. 

Similar  exemptions  as  to  taxes  or  income  appear  in  the  original 
income  tax  law  passed  by  Congress  on  August  5,  1861,  and  in 
each  re-enactment  and  amendment  of  the  act  until  its  repeal. 
When  these  laws  were  before  the  Supreme  Court  and  other 
courts  of  the  United  States,  a  great  variety  of  objections  were 
made  to  their  validity,  and  their  constitutionality  was  sustained. 
In  1841  the  State  of  Maryland  passed  an  income  law,  in  which 
similar  exemptions  of  incomes  beneath  a  designated  amount  ap- 
peared. In  the  English  income  act  of  1853,  the  basis  of  the  pres- 
ent law  in  that  country,  such  exemptions  of  incomes  below  a  desig- 
nated sum  were  allowed  ;  and  in  each  of  these  acts  there  appeared 
numerous  other  exemptions  of  persons  and  occupations.  But 
although  it  may  be  that  the  exemption  in  the  present  law  is  de- 
cidedly Icurger  than  any  of  those  in  the  systems  I  have  referred 
to,  the  question  of  its  reasonableness  was  for  the  decision  of  the 
L^islature,  which  has  adjusted  the  amount  according  to  its  own 
view  of  its  propriety,  as  it  had  a  right  to  do.  As  the  Supreme 
court  said  in  8  Wallace,  548  (Veazie  Bank  v.  Fenno)  :  *'The 
Judiciary  cannot  prescribe  to  the  Legislative  Department  of  the 
€k)vemment  limitations  upon  the  exercise  of  its  acknowledged 
powers.  The  power  to  tax  may  be  exercised  oppressively  upon 
persons,  but  the  responsibility  of  the  legislation  is  not  to  the 
courts  but  to  the  people  by  whom  its  members  are  elected.  So. 
if  a  particular  tax  bears  heavily  upon  a  corporation,  or  a  class  of 
corporations,  it  cannot,  for  that  reason  only,  be  pronounced  con- 
trary to  the  Constitution." 

Thiixl.     The  constitutionality  of  the  act  is  next  attacked,  be- 
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